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PREFACE. 


Thb  fact  that  the  last  comprehensive  treatise  on  the 
Construction  of  Wills  is  now  fifteen  years  old,  might 
alone  be  a  sufficient  justification  of  a  new  work  on  the 
subject.  Whether  it  is  a  sufficient  justification  of  the 
work  now  offered  to  the  profession,  experience  alone 
can  show.  My  object  has  been  to  produce  something 
more  compendious  than  Jarman's  classical  work — the 
scheme  of  which,  involving  the  statement  of  cases  at 
length,  would  now  be  very  cumbersome,  in  conse- 
quence of  the  large  accumulation  of  cases  since  the  last 
edition  of  his  work;  and  on  the  other  hand,  some- 
thing more  detailed  and  elaborate  than  Mr.  Vaughan 
Hawkins'  useful  little  book.  I  may  say  at  once  that 
without  Jarman's  book,  my  own  would  probably  never 
have  been  written.  But  I  have  throughout  used  his 
work  rather  bb  a  guide  than  a  key  to  the  authorities. 
In  details  I  have  consulted  Mr.  Vaughan  Hawkins 
only  incidentally,  though,  the  general  scheme  of  his 
book  has  served  in  the  main  as  the  model  for  my  own. 

The  value  of  authority  in  questions  of  testamentary 
construction  has  so  frequently  been  called  in  question 
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of  late,  that  it  may  perhaps  be  allowable  to  say  a  few 
words  as  to  the  point  of  view  from  which  the  present 
work  has  been  written. 

No  two  wills  are  alike,  it  is  said ;  it  is  therefore 
useless  to  cite  a  decision  upon  one  will  as  governing 
the  interpretation  of  another ;  one  man's  *'  nonsense  " 
affords  no  clue  to  the  meaning  of  another  man's  "  non- 
sense." 

Such  expressions  as  these  are  very  natural,  and  as  a 
protest  against  hard  and  fast  rules  of  construction,  very 
valuable.  The  stream  of  English  law  is  so  continuous, 
and  the  mass  of  reported  decisions  so  enormous,  that 
very  few  points  arise  in  practice  upon  which  it  is  not 
possible  to  cite  some  more  or  less  appropriate  authority. 
Counsel,  in  their  anxiety  to  omit  nothing  which  may 
support  their  clients'  interests,  overlay  their  argument 
with  cases,  the  majority  of  which  have  no  more  than  a 
superficial  resemblance  to  the  point  in  question.  It  is 
no  wonder  that  judges,  wearied  with  the  citation  of 
irrelevant  cases,  have  sometimes  gone  so  far  as  to 
object  to  the  citation  of  cases  upon  the  construction  of 
wills  altogether.  And  often  the  argument  fix)m  autho- 
rity is  carried  further.  It  is  contended  that  there  is 
some  hard  and  fast  rule  which  is  to  be  applied  regard- 
less of  the  words  of  the  will  and  the  intention  of  the 
testator.  The  assumption  of  rules  of  construction  in 
this  sense  is  an  almost  unmixed  eviL  It  tends  to 
divorce  law  from  common  sense,  and  to  reduce  it  to  a 
set  of  technicalities  which  none  but  the  initiated  can 
understand.  Unfortunately  this  point  of  view  has  not 
been  without  its  influence  upon  English  law.     The 
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most  strikiog  instance  of  it  is  perhaps  the  doctrine  of 
general  and  particular  intention.  As  now  interpreted 
in  the  sense  that  technical  words  must  have  their  legal 
effect,  this  doctrine  would  be  identical  with  the  modem 
doctrine  that  a  testator  must  mean  what  he  has  said, 
were  it  not  for  the  survival  of  the  older  doctrine  in 
the  so-caUed  rule  in  Shelley's  case.  In  this  applica- 
tion of  it,  the  rule  is  not  simply  that  technical  words 
must  have  their  legal  effect,  but  that  technical  words 
must  have  their  effect  notwithstanding  the  strongest 
and  clearest  expression  of  intention  on  the  part  of  the 
testator  short  of  an  express  interpretation  clause,  that 
the  words  were  not  used  technically.  That  a  devise  to 
a  man  for  life  with  remainder  to  his  heirs  should  give 
the  ancestor  the  immediate  fee,  must  always  remain 
incomprehensible  to  common  sense,  however  satisfecto- 
rily  the  learned  may  be  able  to  trace  the  origin  of  the 
rule  in  a  state  of  things  long  gone  by.  The  rule  in 
Shelley's  case  is  in  fact  a  disgrace  to  the  rational  spirit 
of  English  law,  and  it  is  to  be  hoped  that  it  may  soon 
be  abolished  by  the  Legislature  as  it  has  long  since 
bee.  in  AmericL 

Another  and  more  recent  instance  of  an  attempt  to 
establish  hard  and  fast  rules  of  construction  may  be 
found  in  the  rules  laid  down  in  Edwards  v.  Ed>^  ards. 
In  all  probability  Lord  Romilly  only  intended  those 
rules  to  be  convenient  heads  for  arranging  decided 
cases,  and  so  far  as  they  accurately  extracted  the  ratio 
decidendi  of  those  cases,  they  were  very  valuable. 
But,  in  course  of  time,  they  came  to  have  a  value  inde- 
pendently of  the  cases  upon  which  they  were  based, 
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and  there  can  be  no  doubt  that  the  so-called  fourth 
rule  which  was  laid  down  in  terms  more  general  than 
decided  cases  justified,  came  to  be  applied  to  new 
cases  ab  extra  without  much  consideration  of  the  lan- 
guage of  the  particular  testator.  The  consequence  was 
the  sacrifice  of  the  wishes  of  the  individual  to  the  cer- 
tainty of  the  law ;  and  had  not  a  decision  of  the  House 
of  Lords  intervened  to  reduce  the  rule  within  its  proper 
limits,  there  would  have  been  another  instance  of  lan- 
guage meaning  one  thing  to  a  layman  and  a  totally 
difi'erent  thing  to  a  lawyer. 

So  far  then  it  may  be  said  there  are  no  rules  of  con- 
struction  but  only  decided  cases.  A  testator  can  only 
mean  what  he  has  said,  and  his  meaning  is  to  be 
gathered  by  a  careful  study  of  the  language  he  has 
used.  On  the  other  hand,  admitting  all  this,  it  does 
not]  therefore  follow  that  the  construction  of  a  will  is 
to  be  left  entirely  to  the  discretion  of  the  individual 
judge,  unfettered  by  precedent  or  authority,  though 
occasional  dicta  of  judges  might  be  cited  in  support  of 
such  a  position. 

The  principles  of  law  appHcable  to  the  construction 
of  wills  must  be  the  same  as  those  applicable  to  other 
matters. 

Law  is  no  more  than  the  expression  of  the  meaning 
of  the  acts  of  men  in  their  relations  with  one  another, 
when  viewed  by  the  most  enlightened  common  sense  of 
the  day.  There  is  no  abstract  law  to  be  applied  like  a  foot 
rule  to  facts ;  but  law  is  the  facts  viewed  in  their  natural 
bearings  with  reference  to  each  other.  It  follows  that, 
if  the  facts  are  the  samCi  the  same  consequences  ought  to 
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be  deduced  from  them.  The  diflSculty  consists  in  dis- 
covering whether  the  facts  are  the  same  or  not.  In 
one  sense,  no  doubt,  the  facts  never  are  absolutely 
identical  There  must  at  least  be  a  diflference  of  time, 
and  this  in  iteelf,  considering  the  continuous  change  in 
social  life,  is  an  important  factor.  But  the  question  is 
not  whether  the  facts  are  absolutely  identical,  but 
whether  a  fresh  set  of  facte  can  be  fairly  distinguished 
from  an  earlier  set.  If  not,  judges  have  always  con- 
sidered themselves  bound  by  the  interpretation  put 
upon  such  facts  by  their  predecessors ;  and  when  there 
have  been  repeated  adjudications  upon  similar  sets  of 
facts,  by  a  process  of  analysis  and  classification,  reject- 
ing immaterial  distinctions  and  selecting  essential 
points  of  similarity,  what  may  be  caUed  a  rule  of  law 
is  established.  But  rules  of  law  in  this  sense  as  dis- 
tinguished from  rules  of  policy,  or  from  rules  of  law 
established  by  legislative  enactment,  only  mean  that 
the  Courts  have  taken  a  particular  view  of  a  certain 
set  of  facts,  and  will  do  so  again  if  similar  facts  arise. 
This  process  is  inevitably  subject  to  a  twofold  danger ; 
a  strong  judge  will  be  more  likely  to  distinguish  cases, 
he  will  look  upon  precedent  aa  a  guide  and  not  as 
a  master.  A  judge  of  a  less  independent  spirit  will 
dwell  more  upon  resemblances,  he  will  be  more  anxious 
to  shelter  himself  under  authority.  The'  inclination  of 
the  one  to  adapt  the  law  to  the  changing  conditions  of 
life  has  the  accompanjdng  disadvantage  of  unsettling 
it,  while  the  other  tends  to  make  the  law  antiquated, 
though  he  leaves  it  certain. 

No  doubt  in  the  case  of  wills  there  is  this  dis- 
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tinction.  The  facts  here  are  the  words  employed  by 
the  testator,  and  since  language  is  a  much  more  ade- 
quate instrument  for  conveying  subtleties  of  meaning 
than  any  other  fonn  of  expression,  the  facts  are  of 
necessity  exceedingly  complex.  It  is  more  unlikely  that 
undistinguishable  sets  of  facts  have  already  been  adju- 
dicated upon  in  the  case  of  wills  than  in  any  other 
branch  of  law ;  but  if  they  have  been  the  subject  of 
decision,  a  Court  of  co-ordinate  jurisdiction  is  as  much 
bound  by  those  decisions  in  the  cases  of  wills  as  in  any 
other  branch  of  law.  The  frequent  dicta,  therefore,  to  be 
found  in  the  reports  against  citing  cases  upon  the  con- 
struction of  wills  only  come  to  this,  that  it  is  useless 
to  cite  cases  which  have  no  application,  and  that  in  all 
probability  the  cases  cited  will  be  found  to  have  none. 
Even  with  regard  to  this  latter  point  it  will  not  be 
safe  to  be  too  confident.  Cases  of  construction  are  so 
numerous,  originality  even  in  "  nonsense  "  is  so  rare, 
that  there  will  nearly  always  be  similar  cases,  or,  at 
any  rate,  cases  instructive  even  by  their  distinguish- 
ability. 

The  present  work  has  been  written  from  the  point 
of  view  which  I  have  thus  endeavoured  to  indicate. 
Wherever  rules  of  construction  are  spoken  of  in  the 
following  pages,  the  meaning  is,  that  certain  words 
have  received  a  particular  interpretation  by  the  Courts, 
and  that  words  not  reasonably  distinguishable  will  re- 
ceive the  same  interpretation  when  they  occur  again, 
or,  in  other  words,  that  certain  rules  of  construction 
will  prevail  in  the  absence  of  an  intention  to  the  con- 
trary.    The  rules  of  construction  here  discussed  are. 
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in  fact,  no  more  than  a  collection  of  arguments  for  or 
against  the  different  constructions  which  may  sug- 
gest themselves  in  the  interpretation  of  the  meaning 
of  testators. 
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ADDENDA  ET  COERIGENDA. 


9f 


Page    18,  line   4  from  top,  add  ''cap.  i  *'  after  48  Elix. 
„       84,  line  15  from  top,  read  102  ineUad  qf  101. 
„      65,  line  11  from  bottom,  a(2(2  Mannox  v.  Greener,  14  Eq.  456. 

69,  line   6  from  top,  read  interests /<7r  interest. 

73,  line  19  from  top,  dele  dashes  before  and  after  leaaebolds. 

76,  line   4  from  bottom,  add  refereThce  8  Ch.  D.  156. 

76,  line    2  from  bottom,  read  CaxLHeyfar  Cantley. 
„      88,  line    5  from  bottom,  read  Dtmsfor  Dayies. 
„      89,  line   7  from  top,  read  Gtoyer/or  Gower. 
„     121,  line  19  from  top,  read  Skelmersdale  for  Shelmersdale. 
„    128,  line    9  from  top,  read  Clifton /or  Glitfon. 
„    128,  line  12  from  top,  read  legitimate /or  illegitimate. 
„     148,  line    4  from  bottom,  read  Parton/(7r  Parton. 
„     144,  line  14  from  bottom,  read  Gray /or  Graw. 
„     158,  line  17  from  bottom,  read  hjDamfor  Lyman. 
„     198,  line  ^  from  bottom,  add  after  Ashton  o.  Lord  Langdale,  4  De  G. 
&  S.  402,  a  reference  to  Holdsworth  v.  Davenport^  8  Cb.  D.  185. 
„    197,  line  12  from  bottom,  read  Clitheroe /or  Citheroe. 
„    211,  line  10  from  top,  re€td  Bunbnry /or  Banbury. 
„    219,  line  10  from  bottom,  read  Leonard /or  Leonarda 
„    288,  line   2  from  top,  read  Attwood /or  A^ood. 
„    242,  line   5  from  bottom,  read  Iscyfor  Lucy. 

9,    254,  line    1  from  bottom,  add  rtferenee  to  Gott  v,  Nalme,  8  Gh.  D.  2  78 
„    257,  line    6  from  top^  add  rtfermce  to  Evans  v.  Walker,  8  Oh.  D.  211. 
„    296,  line  14  from  bottom,  add  reference  to  Evans  v.  Walker,  wpra, 
„    818,  line   9  from  bottom,  add  rrfermee  to  8  Oh.  D.  285* 
„    819,  line   2  from  top,  add  rtference  to  8  Gh.  D.  148. 
„    880,  line   6  from  bottom,  read  Paylor /or  Taylor. 
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A  CONCISE  TEEATISE   ON  WILLS. 


CHAPTER  I. 

INCORPORATION  OF  DOCUMENTS. 


The  formalities  necessary  to  constitute  a  valid  will  are 
laid  down  in  the  9th  section  of  the  Wills  Act,  1  Vict.  c. 
26.  It  is  not  proposed  here  to  consider  the  points  with 
regard  to  execution,  attestation,  and  revocation  arising 
upon  this  and  other  sections  of  the  Act.  It  may,  how- 
ever, be  noticed  that  any  papers  in  existence  at  the  Incorpora- 
time  of  execution  of  a  testamentary  paper,  and  described  roforcnce. 
as  then  existing,  may  be  incorporated  into  it,  if  so  clearly 
referred  to  as  to  leave  no  doubt  what  papers  were  in- 
tended. Hutchings  v.  Wood,  2  Moo.  P.  C.  855 ;  Aaron 
V.  Aaron,  8  De  G.  &  S.  475.  In  the  goods  of  Sunderland, 
L.  R.  1  P.  &  D.  198 ;  In  the  goods  of  Mercer,  L.  R.  2 
P.  &  D.  91 ;  see  In  the  goods  of  Pascal,  1  P.  &  D.  606  ; 
In  the  goods  of  GiU,  L.  R.  2  P.  &  D.  6 ;  Quihampton  v. 
Going,  24  W.  R.  917. 

Thus  a  reference  by  a  duly  attested  codicil  to  a  will  in-  Reference 
corporates  the  will,  if  there  is  only  one  document  in  exis-  ^  codrcii 
tence  to  which  the  term  **  will"  can  apply.    Barnes  v.  ^^^^: 

■^"■^  •'  porates  an 

Crowe,  1  Ves.  Jr.  486:   Doe  d..  Williams  v.  Evans,  1  unattested 

will 

Cr.   &   Mee.   42;    Allen  v.  Haddock,  11  Moo.  P.  C. 
427. 
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Reference 
to  nnat- 
tested 
codiciL 

Reference 
to  a  will 
where 
there  is  a 
valid  will 
and  codi- 
cils will 
not  incor- 
porate un- 
attested 
codicils. 

Reference 
to  will 
where 
there  is  a 
▼alid  wiU 
and  un- 
attested 
codicils. 

References 
to  will  hy 
date  will 
not  include 
codicils. 


Incorpora- 
tion con- 
fined to 
papers  in 
existence 
at  date  of 
will. 

Power 
cannot  bo 
reseryed  by 
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Similarly  a  reference  in  a  codicil  to  a  prior  unattested 
codicil  will  incorporate  it.    Ingoldby  v.  Ingoldby,  4  N.  of 

C.  493  ;  Smith's  case,  2  Curt.  796. 

A  reference,  however,  in  a  codicil  to  a  will  and  prior 
codicils,  where  there  is  a  will  and  codicils  duly  attested, 
will  not  incorporate  a  codicil  not  duly  attested.  Croker 
V.  Marquis  of  Hertford,  3  Curt.  468,  4  Moo.  P.  C.  839. 

And  upon  the  same  principle  it  would  seem  that  a  re- 
ference hy  a  codicil  to  a  will  where  there  is  a  duly  attested 
will  and  some  unattested  codicils  will  not  set  up  the 
unattested  codicils.  Utterton  v.  Itobins,  1  Ad.  &  E.  423, 
2  Nev.  it  M.  821 ;  In  the  goods  of  Phelps,  6  N.  of  C.  695 ; 
Haynes  v.  IliLl,  7  N.  of  C.  256 ;  see,  however,  Radburn 
V.  Jervis,  3  B.  450;  Guest  v.  WiUasey,  2  Bing.  429,  3 
Bing.  614. 

A  reference  to  a  will  incorporates,  it  seems,  all  the 
docimients  constituting  the  will,  such  as  a  valid  will  and 
codicils,  but  if  the  will  is  referred  to  as  of  a  particular 
date,  the  will  only  of  that  date,  and  not  subsequent 
codicils,  will  be  incorporated.     Burton  v.  Newbery,  1  Ch. 

D.  234 ;  Gordon  v.  Lord  Reay,  5  Sim.  274,  would  pro- 
bably not  again  be  followed. 

A  paper  not  in  existence  at  the  date  of  the  will  cannot 
be  incorporated  into  it.  Countess  Ferraris  v.  Lord  Hert- 
ford, 3  Curt.  468 ;  Ee  Watkins,  L.  R.  1  P.  &  D.  19 ;  /;* 
the  goods  of  DaUow,  ib.,  189. 

A  testator  cannot  reserve  by  his  will  the  power  of 
making  a  testamentary  disposition  of  his  property  by  a 
subsequent  unattested  paper.  Habergham  v.  Vincetif, 
2  Ves.  Jr.  204,  4  B.  C.  C.  353 ;  Countess  de  Zichy 
Ferraris  v.  Marquis  of  Hertford,  3  Curt.  468,  4  Moo. 
P.  C.  339  ,•  but  he  can  make  a  complete  disposition  of 
his  property  to  persons  to  be  ascertained  by  a  subsequent 
act  on  his  part,  provided  the  act  is  one  which  must  be 
done  as  the  natural  result  of  the  state  of  the  property  at 
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the  date  of  the  will,  and  is  in  no  way  dependent  upon  a  may  de- 
power  reserved  by  the  will.    StUbbs  v.  Sargon,  2  Kee.  266,  ^ibaequent 
8  M.  &  Cr.  507,  where  the  gift  was  to  the  persons  who  J^^f  ® 
should  be  in  co-partnership  with  the  testatrix  at  the 
time  of  her  decease,  or  to  whom  she  should  have  dis- 
posed of  her  business. 


B  2 


CHAPTER  11. 

WHAT  PEOPERTY  MAY  BE  DISPOSED  OF  BY  WILL 

1  Vict.  By  the  third  section  of  the  Wills  Act,  it  is  enacted  that 

cap.  26, 

■.  8.  every  person  may,  by  his  will,  bequeath  or  dispose  of  all 

real  estate  and  all  personal  estate  which  he  shall  be  en- 
titled to,  either  at  law  or  in  equity,  at  the  time  of  his 
death,  and  which,  if  not  so  devised,  bequeathed  or  dis- 
posed of,  would  devolve  upon  the  heir-at-law,  or  custom- 
ary heir  of  him,  or,  if  he  became  entitled  by  descent  of 
his  ancestor,  upon  his  executor  or  administrator ;  and 
that  the  power  thereby  given  shall  extend  to  all  real 
estate  of  the  nature  of  customary  freehold  or  tenant  right, 
or  customary  or  copyhold,  notwithstanding  that  the  tes- 
tator may  not  have  surrendered  the  same  to  the  use  of 
his  will,  or  notwithstanding  that,  being  entitled  as  heir, 
devisee  or  otherwise  to  be  admitted  thereto,  he  shall 
not  have  been  admitted  thereto,  or  notwithstanding 
that  the  same,  in  consequence  of  the  want  of  a  custom 
to  devise  or  surrender  to  the  use  of  a  will  or  other- 
wise, could  not  at  law  have  been  disposed  of  by  will  if  this 
Act  had  not  been  made,  or  notwithstanding  that  the  saiAe, 
in  consequence  of  there  being  a  custom  that  a  will  or  a 
surrender  to  the  use  of  a  will  should  continue  in  force  for 
a  limited  time  only,  or  any  other  special  custom,  could  . 
not  have  been  disposed  of  by  will  according  to  the  power 
contained  in  this  Act,  if  this  Act  had  not  been  made ;  and 
also  to  estates;  pur  autre  vie,  whether  there  shall  or  shall 
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not  be  any  special  occupant  thereof,  and  whether  the  same 
shall  be  freehold,  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  heredita- 
ment; and  also  to  all  contingent,  executory,  or  other 
future  interests  in  any  real  or  personal  estate,  whether  the 
testator  may  or  may  not  be  ascertained  a&  the  person  or 
one  of  the  persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were 
created,  or  under  any  disposition  thereof  by  deed  or  will '; 
and  also  to  all  rights  of  entry  for  conditions  broken,  and 
oth^r  rights  of  entry;  and  also  to  such  of  the  same 
estates,  interests,  and  rights  respectively,  and  other  real 
and  personal  estate,  as  the  testator  may  be  entitled  to  at 
tlie  time  of  his  death,  notwithstanding  that  he  may  be- 
come  entitled  to  the  same  subsequently  to  the  execution 
of  his  will." 

It  appears  to  be  doubtful  whether  an  estate,  pur  autre  whether  an 
vie,  limited  to  a  man  and  the  heirs  of  his  body  could  be  ^^J^Jf^o 
disposed  of  before  the  Wills  Act,  if  the  entail  had  not  » man  and 

the  heira  of 

been  barred.     The  better  opinion  seems  to  be  that  it  hiabodyu 
could  not,  see  Campbell  v.  Sandys,  1  Sch.  &  Lef.  294 ; 
Hopkins  v»  Ramage,  Batty,  865 ;  Blake  v.  Luxton,  Coop. 
185 ;  AUen  v.  Allen,  2  Dr.  ic  War.  307,  826,  and  see  Doe 
V.  Luxton,  6  T.  R.  293 ;  see  1  Jarman,  56. 

The  Wills  Act  apparently  leaves  the  point  where  it  was, 
since  sec.  8,  which  makes  devisable  all  real  estate  which 
if  not  devised  would  devolve  upon  the  heir-at-law,  or  cus- 
tomary heir,  or  upon  his  executor  or  administrator,  does 
not  in  terms  extend  to  real  estate^  which  would  descend 
to  the  heir  special,  if  not  devised. 

Prior  to  the  Wills  Act  it  was  held  that  a  general  power  Power  to 
to  appoint  property  operating  upon  the  legal  estate  given  JJJ^'Ji^ng 
to  the  survivor  of  two  persons  could  not  be  exercised  till  ^*^f* 

estate. 


A  CONCISE  TREATISE  ON  WILLS. 
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writing. 


Sec.  10  of 
the  Wills 
Act. 


the  Buryivor  was  ascertained.  Doe  v.  Tomkinson,  2  Man* 
S.  166. 

This  doctrine^  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act. 
Thomas  v.  Jones,  1  D.  J.  &  S.  68. 

A  person  in  possession  of  land  without  other  title  has  a 
devisable  interest.  Asher  v.  JVhitlock,  L.  B.  1  Q.  B.  1 ; 
Clarke  v.  Clarke,  Ji\  B.  2  C.  L.  896 ;  see  Oresley  v. 
MousUy,  4  De  G.  &  J.  78. 

But  the  third  section  does  not  make  any  kind  of  per- 
sonalty bequeathable  which  could  not  be  {^bequeathed 
before,  thus  a  testator  cannot  bequeath  a  promissory  note 
made  to  him  so  as  to  pass*the  right  to  sue  on  it  which  re- 
mains in  the  executor.    Bishop  v.  Curtis,  18  Q.  B.  879. 

Property  held  by  the  testator  in  joint  tenancy  survives 
to  the  other  joint  tenants  and  cannot  be  given  by  will ; 
thus,  for  instance,  property  transfeired  by  the  testator 
into  the  joint  names  of  himself  and  his  wife  where  there 
is  nothing  to  rebut  the  presumption  of  advancement  can- 
not be  given  by  will,  whether  by  specific  gift  or  otherwise. 
Dumtner  v.  Pitcher,  2  M.  &  K.  262  ;  Coates  v.  Stevens,  1 
Y.  &  C.  Ex.  66 ;  Qrosvenor  v.  Durston,  25  B.  97. 

A  power  to  be  exercised  by  an  instrument  in  writing 
could  always  be  exercised  by  will.  Lisle  v.  Lisle,  1  B. 
C.  C.  588. 

And  a  power  to  be  exercised  by  an  instrument  in 
writing  executed  with  certain  formalities  is  exerciseable  by 
will  executed  with  those  formalities.  Kibbet  v.  Lee,  Hob. 
812;  Smith  v.  Adkins,  14  Eq.  402;  0 range  Y.Pickford,  4 
Dr.  863. 

By  the  10th  section  of  the  Wills  Act  no  appointment 
made  by  will  in  exercise  of  any  power  shall  be  valid  unless 
the  same  be  executed  in  manner  thereinbefore  required ; 
and  every  will  so  executed  shall  so  far  as  respects  the 
execution  and  attestation  thereof  be  a  valid  execution  of 
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a  power  by  appointment  by  will,  notwithstanding  it  shall 
have  been  expressly  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity. 

The  section  applies  to  powers  created  since  as  well  as  Applies  to 
to  powers  created  before  the  Act.     Hubbard  v.  Lees,  L.  created 
R.  1  Ex.  255.  2r  *^^ 

The  section,  however,  only  applies  to  powers  which  are  But  only  to 
in  terms  testamentary,  and  therefore  a  power  to  appoint  by  tomenta^ 
instrument  in  writing  executed  with  certain  formalities  ^^  **""*• 
cannot  be   exercised  by  a  will  executed  only  with   the 
statutory  formalities.     West  v.  Ray,  Kay.  885 ;  Taylor  v. 
Meads,  4  D.  J.  &  S.  597. 

It  seems  clear  that  when  there  is  a  gift  to  trustees  and  When  a 
the  survivor  of  them  his  heirs  and  assigns  upon  trusts  to  ^X^, 
be  executed  by  the  trustees  and  the  survivor  of  them  his 
heirs   and  assigns,  the  power  of    executing  the  trusts 
may  be  devised  by  the  will  of  the  survivor.     Titley  v. 
Wolstenholme,  7  B.  425 ;  Hall  v.  May,  8  K.  &  J.  585. 

This,  however,  is  not  the  case  when  the  gift  is  to  the 
trustees  and  the  survivor  of  them  and  his  heirs,  or  to  the 
trustees  and  the  survivor  of  them  his  heirs,  executors,  or 
administrators,  the  word  assigns  being  omitted.  Cooke 
V.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett,  5  De.  G.  &  S. 
479 ;  Macdonald  v.  Walker,  14  B.  556 ;  Askton  v.  Wood, 
8  Sm.  &  G.  436  ;  8  Jur.  N.  S.  1164. 


CHAPTER  III. 


ELECTION. 
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A  TESTATOR  can  of  course  only  dispose  of  his  own  pro- 
perty by  will ;  however,  by  means  of  the  doctrine  of  elec- 
tion, he  may  in  many  cases  in  effect  dispose  of  the  property 
of  others.  Thus,  where  a  testator  disposes  of  the  pro- 
perty of  a  person,  and  at  the  same  time  gives  that  person 
property  of  his  own  by  his  will,  the  person  whose  property 
is  given  away  is  bound  to  elect  whether  he  will  keep  his 
own  property  and  surrender  an  equivalent  value  of  the 
benefits  given  him  by  the  will,  or  whether  he  will  take 
entirely  under  the  will. 

He  must  elect  to  take  under  or  against  the  whole  in- 
strument, will  and  codicils,  and  not  merely  that  part  of  it 
which  disposes  of  his  own  property.  Cooper  v.  Cooper^ 
L.  R.  6  Ch.  15 ;  ih.  7  H.  L.  53. 

If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or 
the  testator  declares  that  the  legatee  is  to  elect  only  be- 
tween one  of  the  benefits  given  him  by  the  will  and  his 
own  property,  election  will  be  confined  to  that.  Walker 
V.  Inge^  Rom.  N.  of  C.  95  ;  East  v.  Cook^  2  Ves.  Sen.  80, 
explained  in  WilkiriBon  v.  Dent^  6  Ch.  889. 

But  a  gift, 'though  declared  to  be  in  satisfaction  of  any 
sums  in  which  the  testator  may  be  indebted  to  the  donee 
at  the  time  of  his  decease,  or  in  satisfaction  of  a  rent 
charge,  the  object  being  testamentary  bounty,  will  put  the 
legatees  to  their  election  to  take  under  or  against  the 
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whole  will.     Wilkinson  v.  Dent,  6  Ch.  339 ;    see,  too, 
Coutts  y.  Acworth,  9  Eq.  519. 
Election  arises  only  between  a  gift  by  the  will  and  some-   Election 

^  o         •'^  ^        arises  only 

thing  belonging  to  the  legatee  by  a  title  dehors  the  will,  between  a 

mt  t»         t       *  •  t  1  title  under 

Thus,  no  case  for  election  arises  where  a  testator  has  and  a  title 
given  a  legatee  several  legacies  some  of  which  are  onerous.  ^^"  ^^ 
In  such  a  case  the  legatee  may  reject  the  onerous  legacies  No  eiec- 
without  forfeiting  the  others*    Andrew  v.  Trinity  Hall,  on^of  tw" 
9  Ves.  525  ;  Maffett  v.  Bates,  8  Sm.  &  G.  468  ;  Warren  gift*  ^ 

ODerous. 

V.  RudaU,  1   J.  &  H.  1;    Aston  v.  Wood,  22   W.  B. 
898. 

Though,  if  the  onerous  and  beneficial  legacies  are  given  Unless 

,  there  is  an 

together  as  one  entire  gift,  or  there  is  an  intention  that  intention 
the  legatee  shall  not  take  one  without  the  other,  he  must  wt^li 
take  all  or  none.     Green  v.  Britten,  42  L.  J.  Ch.  187 ;  *<>  take  all 

or  none. 

Talbot  T.  Lord  Radnor,  8  M.  &  K.  252 ;  see  FairtUmgh  v. 
Johnstone,  16  Ir.  Ch.  442. 

And  upon  the  same  principle  election  does  not  arise  as  No  eiec- 
between  two  clauses  in  the  same  will,  the  title  to  both  the  tween  two 
properties  between  which  the  legatee  would  have  to  elect  ^^^  °  * 
being  derived  under  the  will.     WoUaston  v.  King,  8  Eq. 
166 ;  WaUinger  v.  Wallinger,  9  Eq.  301. 

Devises  and  bequests  upon  condition  must  be  distin-  Derise 
guished  from  cases  of  election.      Cooper  v.  Cooper,  L.  dition  dis- 
R.  6  Ch.  15 ;    ib.  7  H.  L.  58.     In  the  latter  it  is  im-  f^^ 
material  whether  the  testator  knew  or  not  that  the  pro-  *ion. 
perty  of  which  he  was  disposing  was  not  his  own,  in  the 
former   he   must  have   known   that  it  was  not.     The 
characteristic  of  the  former  is  forfeiture,  of  the  latter 
compensation.     Thus  a  devise  to  A.  on  condition  of  his 
conveying  certain  property  of  his  own  would  be  a  con- 
dition and  not  a  case  for  election.    MiddUton  v.  Wind- 
ross,  16  Eq.  212,  does  not  recognise  the  distinction; 
see  Boughton  v.  Boughton,  2  Ves.  Sen.  12 ;   Fearon  v. 
Fearon,  8  Ir.  Ch.  19. 


10 


A  CONCISE  TBEATISE  ON  WILLS. 


To  raise 
election  the 
testator 
must  ac- 
tually dis- 
pose of 
something 
not  his 
own. 


Erroneous 
belief  or 
recital  will 
not  raise 
election. 


In  respect 
of  what 
property  of 
a  legatee 
election 
arriyes. 


Release  of 
a  debt  due 
from  a 
third  per- 
son to  a 
legatee. 

Legatee 
must  be 
entitled  to 
the  pro- 
perty given 
away  at  the 
testator's 
death. 


O^tleaa 


In  order  to  raise  a  case  for  election  there  mnst  be  on 
the  fkce  of  the  will  a  disposition  on  the  part  of  the  testa- 
tor of  something  belonging  to  a  person  who  takes  an 
interest  under  the  will. 

The  intention  to  dispose  of  something  not  his  own 
must  appear  on  the  face  of  the  will,  and  evidence  is  not 
admissible  to  show  that  the  testator  considered  certain 
property  as  his  own,  and  intended  to  pass  it  by  words  not 
directly  referring  to  it ;  see  Pole  v.  Lord  Somers,  6  Ves. 
822 ;  Doe  v.  Chichester,  4  Dow.  76,  p.  89,  90. 

An  erroneous  belief  on  the  part  of  the  testator,  even 
though  he  expressly  declares  that  he  has  made  his  wUl 
on  the  faith  of  it,  will  not  raise  an  election.  Langston  v. 
Langston,  21  B.  552  ;  Dashwood  v.  Peyton,  18  Ves.  27  ; 
Box  V.  Barrett,  8  Eq.  244. 

It  makes  no  difference  whether  the  property  attempted 
to  be  disposed  of  by  the  testator  is  vested  contingent  or 
reversionary;  though  in  the  latter  case,  if  the  legatee 
whose  reversionary  interest  is  disposed  of  is  a  married 
woman,  she  cannot  elect  till  her  interest  falls  into  posses- 
sion. Williams  v.  Mayne,  I.  R.  1  Eq.  519 ;  Webb  v. 
Earl  of  Shaftesbury,  7  Ves.  480;  Wilson  v.  Lord  Toivns- 
hend,  2  Ves.  Jun.  697. 

And  the  release  of  a  debt  due  to  the  testator  from  A., 
the  testator  at  the  same  time  releasing  a  debt  due  from 
B.  to  A.,  will  put  A.  to  his  election.  Synge  v.  Synge,  15 
Eq.  889,  9  Ch.  128. 

It  is  sufficient  to  raise  election  if  the  property  disposed 
of  by  the  testator  is  the  property  of  a  person  taking  a 
benefit  imder  the  will  at  the  date  of  the  testator's  death, 
and  a  title  as  next  of  kin  to  an  intestate  whose  estate 
has  not  at  the  date  of  the  death  been  fully  adminis- 
tered is  sufficient.  Cooper  v.  Cooper,  L.  R.  6  Ch.  15, 
%b.  7  H.  L.  58. 

In  such  a  case,  for  the  purpose  of  election,  the  inte- 
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rest  of  the  next  of  kin  is  to  be  estimated  as  it  was  at  the  next  of  kin 
death  of  the  intestate,  his  debts  being  rateably  distributed  tate. 
over  his  estate,  ib. 

But  if  the  property  in  question  is  not  acquired  till 
after  the  death  of  the  testator,  no  election  arises  in 
respect  of  it.  HoweUs  v.  Jenkins,  2  J.  &  H,  706,  1  D. 
J.  &  S.  617 ;  GfisHU  v.  Swinhoe,  7  Eq,  291,  in  which 
case  it  seems  the  husband  would  have  been  bound  to 
elect  if  he  had  been  his  wife's  administrator  at  the  tes- 
tator's death.     See  Cooper  v.  Cooper,  6  Ch.  15,  p.  21. 

And  where  a  wife  had  elected  to  take  an  estate  afifainst  DeriYatire 
the  wiU,  the  husband,  being  tenant  by  the  curtesy,  was 
not  again  put  to  his  election  between  his  tenancy  by  the 
curtesy  and  benefits  given  to  him  by  the  will,  compensa- 
tion having  been  already  made  for  the  value  of  the  estate. 
Lady  Cavan  v.  Pvlteney,  2  Ves.  Jr.  544,  8  Ves.  884. 

So  too  the  right  of  a  creditor  to  be  paid  out  of  pro-  Mere  per- 

-,.  .  ii*  loii       Bonal  right, 

perty  belonging  to  an  mtestate,  and  disposed  of  by  the 
testator,  being  merely  a  personal  right,  will  not  put  the 
creditor  to  election  between  his  claim  upon  the  intestate's 
estate  and  a  benefit  given  by  the  will.  See  Cooper  v. 
Cooper,  L.  R.  7  H.  L.  53,  p.  66.  See  Kidney  v.  Coma- 
maker,  12  Ves.  186. 
When  a  testator  having  a  special  power  of  appointment  Appoint- 

.  ,      ,       ,  ,  meiit  under 

over  certam  property  appomts  absolutely  to  the  objects  » special 
of  the  power,  and  superadds  a  condition  or  request  that  ^-^d*^^ 
they  shall  give  the  property  in  a  certain  way,  no  case  of  ^''^j^J-j 
election    arises,  the   illegal  condition  being  considered  nlBesno 
struck  out  of  the  will.    Carver  v.  Bowles,  2  R.  &  M.  801 ;  ^~*^''"' 
Blacket  v.  Lamb,  14  B.  482;  Woolridge  v.  Woolridge, 
Johns.  68 ;  QhurchUl  v.  Churchill,  5  Eq.  44.     See  King 
V.  King,  15  Ir.  Ch.  479- 

Where,  however,  there  is  no  absolute  gift  in  the  first  I*  do«« 
instance,  but  the  original  gift  is,  with  invalid  limitations  whole  ap- 
over  and  restrictions,  the  objects  of  the  power  must  elect  S^SSid.* 
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between  their   rights  under  the  power   and  the    other 

benefits  given  them  by  the  will.      Tomkyns  v.  Blane, 

28  B.  422, 
Property  And  generally  election  arises  where  property,  subject 

special         to  a  special  power  of  appointment  vested  in  the  testator, 
poorer.         jg  given  by  him  to  persons  not  the  objects  of  the  power. 

when  the  latter  receive  benefits  under  the  will.     WhisUer 

V.  Webster,  2  Ves.  Jun.  866. 
WhAt  is  a         It  must  be  presumed  primd  facie  that  a  testator  ojily 

disposition  x     ji*  i*     -l    i.  •     i.* 

by  a  tes-  means  to  dispose  of  what  is  his  own. 
tatorof  Therefore,  even  before  the  Wills  Act,  general  words 

not  his  will  not  be  construed  to  apply  to  property  not  belonging 

General  *^  ^®  testator,  though  at  the  date  of  his  will  and  his 

words  limi-  death  he  may  have  no  property  of  his  own  to  which  the 

ted  to  tes- 

tator*s  own  words  could  apply.     Read  v.  Crop,  1  B.  C.  C.  492 ; 

property,  j^y^^ig^  y,  Jervoise,  17  B.  566 ;  Thornton  v.  Thornton, 

11 1.  Ch.  474. 

Devise  in  Nor  will  the  fact  that  the  devise  is  to  uses  in  strict 

settlement  Settlement  extend  general  words  to  more  than  the  testator's 

tatorhaT  ^^^est,  though  his  devisable  interest  is  only  an  estate 

only  estate  pur  autre  vie.   See  Cosby  v.  Lord  Ashdown,  10  Ir.  Ch.  219. 

pur  autre 

vie.  The  testator  may  of  course  show  that  he  included  lands 

not  his  own  under  the  general  words  by  describing  them 

as  lands  in  his  own  occupation.    Honywood  v.  Foster,  80 

B.  14. 
Property  -^^^  ^  ^^  devise  be  of  property  in  a  particular  place, 

ti  ^iT*^"      ^^  there  is  any  property  of  the  testator  answering  the  de- 
place,  scription  it  will  be  confined  to  that.  Rancliffe  v.  Parkyns, 

6  Dow.  149 ;    Maddeson  v.  Chapman,  1  J.  &  H.  470. 
Property  So   where   a  testator  has  transferred  stock  into  the 

jdj^t^**        names  of  himself  and  his  wife,  a  general  gift  of  his  stock 
tenancy.       or  even  a  gift  of  stock  exactly  the  same  in  amount  as 

that  so  transferred,  will  not  put  the  wife  to  her  election. 

Dummer  v.  Pitcher,  2  M.  &  K.  262 ;  Poole  v.  Odling^  10 

W.  R.  837. 
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For  this  purpose  there  must  be  a  specific  reference  to 
the  stock  in  question.  Coatee  v.  Stevens,  1  Y.  &  C.  Ex. 
66 ;  Qrosvenor  v.  Durston,  25  B.  97. 

The  case  is  more  difficult  where  the  testator  has  a  de< 
yisable  interest  in  certain  property,  and  the  question 
arises  whether  he  intended  to  give  the  whole  property. 

1.  Where  the  testator  ij  entitled  in  moieties.  ^^^^  *^« 

testator  is 

If  the  devise  is  of  the  testator's  interest  or  property  in  entitled  in 
a  house  or  lands,  only  what  belongs  to  him  is  intended  to 
pass.     Henry  v.  Henry,  I.  R.  6  Eq.  286. 

But  if  the  gift  is  of  a  house  by  a  particular  description,  ^'^^  ot  a 
this  is  a  sufficient  indication  of  an  intention  to  pass  the  a  direction 
whole  house  at  any  rate  if  there  is  a  direction  to  repair.  *^  '^p*"'- 
Padbury  v.  Clark,  2  Mac.  &  G.  298 ;  Howell  v.  Jenkins, 
2  J.  &  H.  706.     See  Swan  v.  Holmes,  19  B.  471.    And 
the  result  is  the  same  where  there  is  no  such  direction, 
Fitzmnons  v.  Fitzsimons,  28  B.  417;  Miller  v.  Thurgood, 
88  B.  496;  Wilkinson  v.  Dent,  6  Ch.  339. 

2.  Where  land  is  subject  to  a  charge,  a  devise  of  the  Wlien  the 
land  without  more  is  a  devise  subject  to  the  charge,  entitled  to 
Stephens  v.  Stephens,  3   Dr.  697,  1  De  G.  &  J.  62 ;  •^^^^"a' 
Henry  v.  Henry,  I.  R.  6  Eq.  286.  ci^"«o- 

On  the  other  hand,  if  the  testator  repudiates  the  in- 
strument creating  the  charge,  and  the  dispositions  of  his 
wUl  are  inconsistent  with  that  instrument,  the  property  is 
intended  to  pass  freed  from  the  charge.  Sadler  v.  Butler, 
I.  R.  1  Eq.  415. 

So,  too,  if  the  devise  of  the  land  is  ineonsistent  with 
the  charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a 
sum  immediately  for  payment  of  debts  and  legacies,  the 
prior  charge  being  itself  secured  by  a  long  term.  Blake 
V.  Bunhury,  1  Ves.  Jun.  514. 

8.  Where  the  testator  has  a  reversionary  interest  in  When  the 

-I.     .-I  1         Pf     1     n         It  i»  testator  is 

land,  limited  to  take  effect  after  the  decease  of  persons  to  entitled  to 
whom  he  gives  a  life  interest  in  those  lands,  so  that  the  MonTn^*^ 

lands. 
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will  would  be  of  no  eflfect  if  it  were  intended  only  to  deal 
with  the  reversion,  and  there  are  besides  powers  of 
leasing  and  management  implying  actual  enjoyment,  the 
intention  must  have  been  to  dispose  of  the  whole  pro- 
perty. WeJhy  V.  WeWy,  2  V.  &  B.  187 ;  Wintour  v. 
Clifton,  21  B.  447,  8  D.  M.  &  G.  641. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a 
person  for  life  out  of  lands  of  which  the  testator  has  only 
the  reversion  shows  an  intention  to  dispose  of  the  whole. 
Usticke  V.  Peters,  4  K.  &  J.  487. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms 

the  settlement  by  which  the  reversion  in  the  property  in 

question  is  limited  to  him,  only  his  own  interest  will  be  held 

to  be  intended  to  pass.  Rancliffe  v.  Parkyns,  6  Dow.  149. 

What  4.  The  question  whether  the  testator  has  shewn  an 

an  inten-      intention  to  dispose  of  his  real  estate,  freed  from  the 

dkpoM  of     widow's  right  to  dower  or  free  bench,  is  of  importance  only, 

lands  free    xnth  regard  to  the  former  in  the  case  of  widows  married 

from  dower        , 

or  free-       prior  to  the  Ist  Januaiy,  1884 ;  and  with  regard  to  the 
^^  '        latter,  in  the  case  of  wills  not  coming  under  the  Wills  Act, 
see  the  Dower  Act,  8  &  4  Will.  4,  c.  105,  ss.  4  &  14. 
Lacey  v.  Hill,  19  Eq.  846.     As  to  freebench,  it  was  de- 
cided in  Lacey  v.  Hill,  supra,  that  a  devise  of  copyholds, 
though  not  surrendered  to  the  uses  of  the  will,  is  suffi- 
cient to  bar  the  widow's  claim  by  the  8rd  section  of  the 
Wills  Act.     The  point  does  not  appear  to  have  been 
raised  in  Thompson  v.  Burra,  16  Eq.  592. 
Gift  in  lieu       In  cases,  however,  under  the  old  law,  the  widow  is,  of 
of  dower—  ^Q^^gg^  p^^  f^  jj^j.  election  if  a  legacy  is  given  to  her  ex- 
pressly in  lieu  of  dower.  Sopwith  v.  Maughan,  80  B.  286. 
what  it  A  legacy  in  lieu  of  dower  would,  it  seems,  also  include 

indudeB.  freebench  and  dower  out  of  lands  which  the  testator  had 
no  power  to  devise.  Nottley  v.  Palmer,  2  Dr.  98 ;  Walker 
V.  Walker,  1  Ves.  Sen.  64.  See  Wetherell  v.  Wetherell, 
4  Gifif.  61. 
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And  if  the  dispositions  of  the  will  are  inconsistent  with  What  is  in- 
the  widow's  right  to  have  her  dower  set  out  by  metes  and  ^ith  the 
bounds,  she  will  be  put  to  her  election.     This  will  be  J^^^to 
the  case  : —  dower. 

a.  If  a  house,  being  a  portion  of  the  property  devised,  Personal 
is  given  for  the  personal  use   and  occupation  of  the  devisee, 
devisee.    Miall  v.  Brane,  4  Mad.  119 ;  Roadley  v.  Dixon, 
8  Buss.  192. 

So,  too,  though  a  devise  of  realty  in  definite  propor-  Devise  in 
tions  between  the  widow  and  others  would  not  itself  show  proper- 
that  the  widow  was  not  intended  to  take  her  dower  if  the  ^^^' 
property  is  particularised  so  as  to  show  that  the  testator 
is  giving  not  merely  his  estate,  but  the  whole  property 
itself,  this  is  sufficient  to  show  that  dower  was  meant  to 
be  excluded.    Reynolds  v.  Torin,  1  Buss.  129  ;  Chalmers 
V.  StorrU,  2  V.  &  B.  222,  as  explained  in  Bending  v. 
Bending,  8  K.  &  J.  267.     See  Roberts  v.  Smith,  1  S.  & 
St.  518.     In  Dickson  v.  Robinson,  Jac.  508,  the  will  is 
not  stated. 

A  direction  that  the  proceeds  of  sale  are  to  be  divided  Trnst  to 
in  certain  shares  will  not  have  this  effect.   EUis  v.  Lewis,  divide. 
8  Ha.  814. 

c.  If  powers  of  leasing  are  given  even  though  they  be  Powers  of 
only  from  year  to  year.  Reynard  v.  Spence,  4  B.  108 ;  *^"^' 
O'Hara  v.  Chaine,  1  J.  &  Lat.  662 ;  Parker  v.  Sowerby, 
1  Dr.  488 ;  4  D.  M.  «&  G.  821 ;  Lowes  v.  Lowes,  5  Ha. 
601 ;  Hall  v.  HiU,  1  Dr.  &  War.  94 ;  Linley  v.  Taylor,  1 
Giff.  67 ;  see  Warbutton  v.  Warbutton,  2  Sm.  &  G.  163. 
And  it  seems  that  a  power  of  leasing  is  inconsistent  with 
the  widow's  right  to  freebench,  though  it  may  not  be  the 
custom  of  the  manor  to  set  out  freebench  by  metes  and 
bounds.     Thompson  v.  Burra,  16  Eq.  692. 

But  a  trust  for  sale  will  not  have  this  effect.     Qibson  Trust  for 
V.  Qibson,  1  Dr.  42.    Bending  v.  Bending,  8  K.  &  J.  ^^' 
257,  unless  the  property  given  in  trust  for  sale  is  esp- 
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cifically  directed  to  include  something  such  as  a  house^ 

the  whole  of  which  the  testator  must  have  intended  to  be 

subject  to  the  trusts,      Parker  v.  Downing,  4  L.  J.  Ch, 

198. 

Gift  of  The  gift  of  an  annuity  to  the  wife  charged  upon  the 

^lo^  on    property  subject  to  dower  will  not  put  her  to  election. 

land  rob-     Dowson  V.  Bell,  1  Keen,  761 :  Harrison  v.  Harrison.  1 

lOCttO  J  f  f  J 

dower.         Keen,  765 ;  Holdich  v.  Holdich,  2  Y.  &  C.  C.  18. 

Nor  will  a  devise  of  a  portion  of  the  testator's  real 
estates  to  his  widow  prevent  her  from  claiming  dower  in 
the  rest.    Lawrence  v.  Lawrence,  2  Ver.  365 ;  1  Eq.  C 
Ab.  218,  pi.  2  ;  1  Freem.  234 ;  8  B.  P.  C.  484. 
When  the         6,  Under  the  old  law  by  which  a  testator  was  unable  to 
to  election,   dispose  of  lands  acquired  after  the  date  of  his  will,  the 
heir  was  nevertheless  put  to  his  election  if  there  was  a 
clear  intention  to  dispose  of  them. 
Disposition       It  is  clear  that  such  an  intention  is  sufficiently  indicated 
acquired      where  the  testator  draws  a  distinction  between  lands  to 
forethe '      which  he  is  and  lands  to  which  he  may  be  entitled  at  his 
Wills  Act.     decease.     Schroder  v.  Schroder,  Kay,  578 ;  24  L.  J.  Ch. 
510 ;  Hance  v.  Truwhitt,  2  J.  &  H.  216 ;  and  it  seems  the 
words  "land  which  I  shall  die  possessed  of "  sufficiently 
indicate  an  intention  to  pass  after-acqmred  lands,  and 
not    merely   so   much  of  the    lands   belonging  to  the 
testator  at  the  date  of  his  will  as  shall  remain  at  his 
death.     Chwchman  v.  Ireland,  1  B.  &  M.  250,  overruling 
Bach  V.  Kelt,  Jac.  534. 
No  election       Under  the  old  law,  where  the  will  was  insufficiently 
will  b*  *      executed  to  pass  realty,  the  heir  was  not  put  to  his  elec- 
raiid  to        tion,  between  realty  attempted  to  be  disposed  of  by  the  will 
and  benefits  given  to  him,  so  much  of  the  will  as  at- 
tempted to  dispose  of  realty  being  considered  non-exis- 
tent.    Sheddon  v.  Godrich,  8  Ves.  481. 

So,  too,  when  under  the  old  law  the  testator  was  in- 
competent to  dispose  of  property  from  infancy  or  cover- 
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ture  no  case  of  election  arose,  Hearle  v.  Oreenhank,  1  Ves. 
298 ;  8  Atk.  697,  716;  EichY.  Cockell,  9  Ves.  370. 

But  the  case  is  different  where  the  devise  is  upon  con- 
dition.   Boughion  v.  Boiighton,  2  Ves.  sen.  12. 

These  rules  do  not,  however,  apply  to  a  foreign  heii',  Foreign 
and  therefore  if  there  is  clear  evidence  of  an  intention  to  ®"^* 
dispose  by  will  of  land  in  Scotland  or  elsewhere  which 
cannot  be  so  disposed  of,  the  heir  is  put  to  his  election 
between  the  land  and  the  benefits  he  may  take  under 
the  will.  Brodie  v.  Barry,  2  V.  &  B.  127 ;  Dewar  v. 
Maitland,  L.  R.  2  Eq.  834. 

It  must  be  dear  that  land  in  Scotland  or  elsewhere  is 
referred  to,  and  therefore  general  words  will  only  be  held 
to  refer  to  those  lands  upon  which  the  will  can  take  effect. 
Johnson Y.  Telford,  1  B.  &  M.  244;  Allen  y.  Anderson, 
5  Ha.  763 ;  MaxweU  v.  Maxwell,  16  B.  106 ;  2  D.  M.  & 
G.  705 ;  Maxwell  v.  Hyslop,  4  Eq.  407.  But  a  devise  of 
"  all  my  real  estate  in  any  part  of  the  United  Kingdom  or 
elsewhere "  has  been  held  suflBlcient  to  put  the  Scotch 
heir  to  election.     Orrell  v.  Orrell,  6  Ch.  802. 

It  would  seem  that  no  case  for  election  arises  on  the  When  the 
part  of  next  of  kin  where  the  will  of  a  married  woman  is  mamed 
operative  at  the  time  it  was  made,  but  afterwards  becomes  ^^^"^'l  ^' 

^  '  comes  in- 

inoperative.     Blaiklock  v.  Orindle,  7  Eq.  215.  operative 

,  ,  ,        ,  no  election 

The  piinciple  of  election  being  compensation  in  order  arises  on 

to  put  persons  whose    property  the  testator  has  given  ^ext^^n. 

away  to  their  election,  there  must  be  a  gift  to  them  of  To  raise 

free  disposable  property  out  of  which  compensation  may  there  must 

be  made.     Thus,  an  appointment  by  the  testator  of  pro-  ^1^^*  °f 

perty,  subject  to  his  special  exclusive  power  of  appoint-  abiepro- 

ment,  to  some  objects  of  the  power  whose  property  the  the  persons 

testator  attempts  to  dispose  of,  is  not  a  gift  of  free  dis-  p^^jj^™" 

posable  property,  in  respect  of  which  they  will  be  bound  given 
to  elect.     Fowler's  Trust,  27  B.  862;  Aplin's  Trust, 
13  W.  E.  1062. 


CHAPTER  IV. 

WHO  MAT  BS  DEVISEES  OB  LEGATEES. 

1.  Cor-  1.  Prior  to  the  Wills  Act  a  devise  of  lands  to  a  corpora- 

pora  0D8.     ^.^^  ^^^  void,  bodies  corporate  being  excepted  out  of  the 

statutes  82  Hen.  8,  c.  1,  84  &  85  Hen.  8,  c.  5,  sec.  5. 

And  it  seems  the  stat.  43  Eliz.^ad  no  effect  in  passing 
the  legal  estate  where  the  devise  was  to  a  corporation 
existing  for  charitable  purposes,  notwitlistanding  Bevct 
ColL  V.  J5p.  of  London,  2  W.  Bl.  1182 ;  see  Inc.  Soc,  v. 
Richards,  1  Dr.  &  War.  258. 

The  Wills  Act  repeals  the  statutes  82  Hen.  8,  c.  1,  and 
84  &  85  Hen.  8,  c.  5,  but  does  not  expressly  authorise 
devises  to  corporations,  and  since  the  inability  of  cor- 
porations to  hold  lands  was  created  by  various  statutes 
antecedent  to  the  84  &  85  Hen.  8,  c.  5,  the  mere  re- 
peal of  that  statute  does  not  give  validity  to  devises  to 
corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in 
the  power  of  devising,  but  in  the  capacity  of  corporations 
to  take,  and  it  would  seem  to  follow  that  corporations 
with  power  to  hold  land,  such  as  companies  incorporated 
under  tlie  Public  Companies*  Acts,  25  &  26  Vict.  c.  89, 
sec.  18,  might  take  by  devise  except  so  far  as  objections 
might  arise  on  the  ground  of  perpetuity.  The  question 
is,  however,  not  likely  to  be  of  much  practical  impor- 
tance ;  see  Incorp.  Soc.  v.  Richards,  1  Dr.  &  War.  258  ; 
Thompson  v.  Shakespear,  Joh.  612 ;  1  D.  F.  &  J.  899 ; 
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Came  v.  Long,  2  D.  F.  &  J.  76;  Cocks  v.  Manners, 
12  Eq.  574 ;  Chaudiere  Mining  Company  v.  Desbarats, 
L.  R.  5  P.  C.  277. 

2.  By  the  statute  33  Vict.  c.  14,  real  and  personal  2.  Aliens. 
property  of  every  description   may  be  taken,  acquired, 
held,  or  disposed  of,  by  an  alien  in  the  same  manner  in 
all  respects  as  by  a  natural-born  British  subject. 

It  has  been  decided  that  the  Act  is  not  retrospective. 
Sharp  V.  St.  Sauveur,  7  Ch.  343.  And  apparently  it  does 
not  apply  to  a  will  made  before  the  passing  of  the  Act 
though  not  coming  into  operation  till  afterwards. 

In  cases  before  the  Act  land  devised  to  an  alien  re- 
mains in  him  till  office  found,  when  it  devolves  to  the 
Crown,  and  this  is  the  case  whether  the  land  is  devised 
to  trustees  or  not.  Barrow  v.  Wadkin,  24  B.  1 ;  Sharp 
V.  St.  Sauveur,  7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  de* 
vised  on  trust  for  sale.  Du  Hourmelin  v.  Sheddon,  1  B. 
79 ;  4  M.  &  Cr.  525. 

8.  Personal  property  vested  in  a  felon  after  his  convic-  3.  Felons. 
tion  during  the  period  of  his  punishment  or  before  his 
pardon  is  forfeited  to  the  Crown  (Roberts  v.  Walker,  1 
E.  &  M.  752),  but  not  property  which  does  not  vest  in 
him  till  after  his  imprisonment.  Stokes  v.  Holden,  1  Kee. 
145  ;  Barnett  v.  Blake,  2  Dr.  &  S.  117  ;  Oough  v.  Barnes, 
2  K.  &  J.  623 ;  Re  Thompson's  Trusts,  22  B.  506 ;  Re 
Harrington's  Trust,  29  B.  24. 

4.  By  the  15th  section  of  the  Wills  Act  a  legacy  given  4.  Attest- 
to  an  attesting  witness,  or  to  the  husband  or  wife  of  an  J,°l^*^ 
attesting  witness,  is  void.    A  person  attesting  the  signa- 
tures of  two  marksmen  witnesses  to  a  will  is  himself  an 
attesting  witness.    Wigan  v.  Rowland,  11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil 

is  good.     Qumey  v.  Qumey,  8  Dr.  208. 

"Where,  however,  a  contingent  gift  by  will  is  made  ab- 

0  2 


ness. 
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solute  by  a  codicil  which  the  legatee  attests,  and  the 
legatee  could  only  have  taken  under  the  codicil,  the  gift 
is  void.     Oaskin  v.  Rogers,  L.  B.  2  Eq.  284. 

And'  a  gift  to  an  attesting  witness  is  void,  though  there 
may  be  a  suflBcient  number  of  witnesses  without  him* 
Randfield  v.  RandfieU,  11  W.  R.  847,  see  8  H.  L.  225 ; 
Cozens  v.  Grout,  21  W.  E.  781 ;  see  Re  Sharman,  L.  R. 
1  P.  &  M.  661. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the 
will  is  afterwards  revived  by  a  codicil  referring  to  it. 
Anderson  v.  Anderson,  18  Eq,  881. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void. 
Cresswell  v.  Cresswell,  6  Eq.  69. 


CHAPTER  V. 

DESCRIPTION.— WHAT  PASSES  UNDER  A  SPECIFIC  DESCRIPTION. 

With  regard  to  the  question  what  evidence  is  admissible  what  evi- 
for  the  purpose  of  discovering  to  what  the  terms  of  des-  ^^asTbie. 
cription  employed  by  the  testator  refer,  evidence  of  the 
testator's  intention  must  be  distinguished  from  evidence 
of  circumstances  from  which  the  Court  may  conclude 
what  the  testator's  intention  must  have  been.  The 
former  evidence  is  admissible  only  in  rare  cases.  The 
latter  is  generally  admissible.     Thus  : 

1.  "All  facts  relating  to  the  subject  matter  of  the  devise,  Surround- 
such  as  that  it  was  or  was  not  in  the  possession  of  the  g^nc*«"™ 
testator,  the  mode  of  acquiring  it,  the  local  situation  and 

the  distribution  of  the  property  are  admissible  to  aid  in 
ascertaining  what  is  meant  by  the  words  used  in  the  will." 
Doe  d.  Templeton  v.  Martin,  4  B.  &  Ad.  771,  785,  per 
Parke,  J. ;  Sanford  v.  Raikes,  1  Mer.  646. 

2.  Words  of  art,  foreign  words,  nicknames    may  be  Terms  of 
explained  by  evidence.     Kell  v.  Charmer,  23  B.    195; 
Goblet  V.  Beechey,  3  Sim.  24,  2  E.  &  My.  624 ;  Lee  v. 
Pain,  4  Ha.  251. 

3.  Where  a  word  has  a  meaning  in  common  use,  but  B^idenceof 
has  a  diflferent  meaning  by  local  custom,  evidence  of  the  ^^ 
custom  is  admissible.  .  Shore  v.  Wilson,  9  CI.  &  F.  545, 

566 ;  Richardson  v.  Waison,  1  Nev.  &  M.  575 ;  Clayton 
V.  Gregson,  6  A.  &  E.  802  ;  SmitKY.  Wilson,  QB.&.  Ad. 
728 ;  Anstee  v.  Helms,  1  H.  &  N.  225. 
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Where  a 
word  has 
a  natural 
meaning 
but  there 
is  nothing 
to  which 
it  can 
apply. 

Where  a 
word  has  a 
natural 
meaning 
and  there 
is  some- 
thing to 
which  it 
applies,  no 
evidence 
admissible. 

Patent  am- 
biguity 
may  not  be 
explained. 


4.  Where  a  word  has  a  meaning  in  ordinary  language, 
but  there  is  nothing  to  which  it  can  apply,  evidence  is 
admissible  to  show  that,  the  testator  used  the  word  in  a 
meaning  peculiar  to  himself.  This  case  falls  within  the 
second  head  above  mentioned. 

5.  But  if  the  word  has  a  meaning  in  ordinary  language, 
and  there  is  something  to  which  it  applies,  evidence  is 
not  admissible  to  show  that  the  testator  used  it  in  a 
difTerent  or  wider  sense,  there  being  no  general  custom  to 
that  effect.     Millard  v.  Bayley,  L.  B.  1  Eq.  378. 

6.  No  evidence  is  admissible  to  explain  a  patent 
ambiguity;  for  instance,  if  the  testator  uses  symbols 
which  on  the  face  of  the  will  require  explanation,  and 
have  no  meaning  to  any  one  but  himself.  Clayton  v.  Liord 
Nugent,  13  M.  &  W.  206. 

When  the  admissible  evidence  has  been  taken,  the 
following  rules  apply  to  determine  to  what  the  words  of 
description  used  by  the  testator  refer : 


Where 
there  is 
something 
answering 
the  testa- 
tor's de- 
scription 
that  alone 
passes. 


DESCRIPTION   OF   THINGS. 

1.  Non  accipi  debent  verba  in  faUam  demonstrationem 
qua  competunt  in  limitationem  veram. 

Therefore,  where  there  is  property  which  exactly  fits 
all  the  terms  of  the  description,  the  whole  of  it  passes  and 
no  more. 

Thus  imder  a  devise  of  "  my  estate  of  Ashton,"  being 
read  as  equivalent  to  at  Ashton,  only  lands  in  the  manor 
of  Ashton  passed.  Doe  d,  Chichester  v.  Oxenden,  3  Taunt. 
147,  4  Dow.  65  ;  Doe  d.  Parkin  v.  Parkin,  6  Taunt.  321 ; 
Doe  d,  Templeman  v.  Martiv,  4  B.  &  Ad.  771 ;  Doe  d. 
Ashforth  v.  Bower,  3  B.  &  Ad.  453 ;  Doe  d.  Harris  v. 
Oreathed,  8  East,  91  ;  Doe  d%  Browne  v.  Greening,  3 
Mau.  &  S.  171 ;  Doe  d.  Tyrrel  v.  Dyford,  4  Mau.  &  S.  550  ; 
Pog$on  V.  Thomas,  8  Scott,  621,  6  Bing.  N.  C.  337 
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Morrell  v.  Fisher,  4  Ex.  691 ;  Webber  v.  Stanley,  16  C. 
B.  N.  S.  698 ;  Pedley  v.  Dodds,  L.  R.  2  Eq.  819  ;  West 
V.  Lawday,  11  H.  L.  875 ;  Slingsby  v.  Grainger,  7  H.  L. 
278. 

It  seems  that  a  devise  of  land  of  A.,  or  at  A.,  A.  being  Meaning  of 
the  name  of  an  estate  as  well  as  of  a  parish^  will  be  limited  UncU  at  A.' 
to  lands  in  the  parish  of  A.     Doe  d.   Chichester    v. 
Oxenden,  8  Taunt.  147,  4  Dow.  65 ;  Pogson  v.  Thomas, 
8  Sc.  621,  6  Bing.  N.  C.  837. 

On  the  other  hand  a  devise  of  my  A.  lands  will  pass  the 
whole  estate  so  called.  Doe  d.  Beach  v.  Lord  Jersey,  3  B. 
&  C.  870,  1  B.  &  Aid.  550. 

If  lands  are  devised  by  a  particular  title,  evidence  is  Meaning  of 
admissible  to  show  what  the  testator  habitually  included  p"p«' 

•^  name  may 

under  the  name.    Bicketts  v.  Turqaand,  1  H.  L.  472.  be  ex- 

Tilained 

Webb  V.  Byng,  1  E.  &  J.  580 ;  Whitfield  v.  Langdale,  1 
Ch.  D.  61,  devise  of  Claggetts. 

And  in  wills,  since  the  WiUs  Act,  everything  included  Bretything 
under  the  name  at  the  death  of  the  testator,   though  ^derthe 
added  to  the  estate  after  the  date  of  the  will,  will  pass.  J*™?  ** 

^  the  testa- 

In  re  Midland  Bailway  Co.,  84  B.  525  ;  Castle  v.  Fox,  tor's  death 

11  Eq.  542 ;  Webb  v.  Byng,  1  K.  &  J,  580,  is  contra,  *"'*^ 
but  the  point  was  barely  argued. 

As  to  whether  the  words  "  now  occupied  by  me  "  would 
prevent  lands  subsequently  taken  into  occupation  from 
passing,  see  Hutchinson  v.  Barron,  9  W.  E.  688 ;  Jepson 
V.  Key,  10  Jur.  N.  S.  892, 12  W.  B.  621. 

2.  Falsa  demonstratio  non  nocet.  Inaccurate 

a.  Thus  where  an  object  is  suflSciently  described,  addi-  tion— ^ 

tional  words,  which  have  no  application  to  anything,  may  part  in- 

be  rejected.     Blague  v.  QoU,  Cro.  Car.  447,  478 ;  Doe  ^"^^ ' 
d.  Dunning  v.  Cranstoun,  7  M.  &  W.  1. 

6.  "Where  there  is  a  complete   description,   and    the  subordi- 

testator  goes  on  to  add  words  for  the  purpose  of  identi-  gcnptionif 

fying   or    elaborating   the   previous  description,    these  JS!^d!*^ 
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words,  if  inconsistent  with  the  previous  description,  may 
be  rejected.     Armstrong  v.  Biickland,   18  B.  204 ;  see 
Slingsby  y.  Orainger,  T  H.  L.  278. 
Inconsis-  c.  Where  there  is   one  continuous    description,   and 

Bcriptioii.  tl^cre  is  something  answering  to  part  of  it,  and  something 
answering  to  other  part,  but  the  two  together  are  incon- 
sistent, the  question  is,  which  are  the  leading  words  of 
description.  Thus,  under  a  devise  of  "  all  that  my  farm, 
called  Trogues  Farm,  now  in  the  occupation  of  A.  C," 
the  whole  farm  passed,  part  of  the  description  being 
clear,  whereas  so  much  of  the  farm  as  was  in  the  occupa- 
tion of  A.  C.  could  not  have  been  properly  described  as 
Trogues  Farm.  In  the  first  class  of  cases  under  this  head 
there  is  no  repugnancy  between  the  general  terms  and  the 
particular  superadded  description,  in  the  second  and 
third  class  there  is  a  repugnancy  between  two  parts  of  a 
description.  Doe  d.  Beach  v.  Jersey,  1  B.  &  Aid.  550, 
8  B.  &  C.  870;  Down  v.  Down,  7  Taunt.  848,  1  J.  B. 
Moo.  80 ;  Paul  v.  Paul,  1  W.  Bl.  255,  2  Burr.  1089 ; 
Hardwick  v.  Hardwick,  16  Eq.  168 ;  see  Cunningham  v. 
Butler,  8  Giff.  87,  7  Jur.  N.  S.  461. 
What  are  For  the  purpose  of  ascertaining  the  leading  words,  it 
words.  ^  would  seem  that  where  a  description  is  followed  by 
restrictive  words  inconsistent  with  it,  the  earlier  words 
will  prevail,  especially  if  the  restrictive  words  are  less 
clear  and  accurate  than  the  earlier  words.  Cases  supra, 
and  Doe  d.  Remow  v.  Ashley,  10  Q.  B.  663. 

"Where  the  more  restricted  description  of  property  is 
followed  by  a  wider  description,  which  would  include 
other  property  as  well,  it  seems  the  more  restricted  des- 
cription will  prevail ;  for  instance,  tmder  *'  my  lands  in 
Cokefield,  called  Hayes  Lands,"  only  so  much  of  the 
Hayes  Lands  as  were  in  Cokefield  passed.  Woodden  v. 
Osboum,  Cro.  El.  674 ;  Hall  v.  Fisher,  1  Coll.  47. 
Of  course  if  the  restrictive  words  can  be  looked  upon 
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as  inserted  for  the  purpose  of  giving  the  lands  carved  out 
of  the  devise  to  some  one  else,  they  will  have  their  full 
force.  Higham  v.  Baker,  Cro.  Eliz.  16 ;  Press  v.  Parker, 
10  J.  B.  Mo.  158,  2  Bing.  456. 

3.  The  same  rules  are  applicable  to  specific  bequests  of  Same  rules 
personal  property.      Therefore,  if  there  is  something  ^f^c 
which  answers  fully  the  words  of  description,  that,  and  W^es*^. 
that  alone,  will  pass.     Slingsby  v.  Grainger,  7  H.  L.  278 ; 

ROge  V.  Newton,  2  D.  &  War.  289. 

4.  If  the  testator  gives  a  certain  number  6f  specific  Gift  of 
things,  and  is  possessed  at  the  date  of  his  death  of  a  ^'I^ore* 
larger  number,  the  legatee  is  entitled  to  select  which  he 

will  take.  Hobson  v.  Blackbume,  1  M.  &  K.  571 ;  Jacques 
V.  Chambers,  2  Coll.  435  ;  Millard  v.  Bailey,  L.  R.  1,  Eq. 
378 ;  see  Duckmanton  v.  Duckmanton,  5  H.  &  N.  219,  28 
L.  J.  Ex.  132. 

5.  In  the  case  of  a  specific  bequest,  even  before  the  increase  in 
Wills  Act,  any  increase  in  the  value  of  the  thing  specifi-  ^fgc 
cally  given  between  the  date  of  the  will  and  the  death  of  l^J  , 

•^  ®  before  the 

the  testator  belonged  to  the  legatee.     Thus  a  gift  of  the  testator's 
amount  of  a  bond  carried  the  accruing  interest.  Harcourt  passes  to 
V.  Morgan,  2  Kee.  274;  AU  Souls'  Coll.  v.  Codrington,  1  ^^^* 
P.  Wms.  597- 

But  if  the  description  of  the  gift  is  such  as  to  preclude  unless  the 
the  possibility  of  including  in  it  any  increase,  such  in-  exciuIEllt 
crease  will  not  pass,  as  if  the  gift  be  of  300Z.  due  to  me  on 
a  bond,  interest  will  not  pass.     Roberts  v.  Kvffin,  2  Atk. 
112 ;  HawUy  v.  Cutts,  2  Freem.  24. 

6.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain  Inaccnmto 
stock,  and  the  testator  at  the  date  of  his  will  possessed  no  Jlwu"^ 
such  stock,  but  possessed  other  stock  nearly  answering 

the  description,  the  latter  will  pass.  Door  v.  Geary,  1 
Ves.  sen.  265  ;  Dobson  v.  Waterman,  8  Ves.  307  n. ;  Gal- 
lini  V.  Noble,  3  Mer.  691 ;  Pentecost  v.  Ley,  2  J.  &  W.  207  ; 
Mackinley  v.  Sison,  8  Sim.  561 ;  Sheffield  v.  Von  Donop, 
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7  Ha.  42 ;  Quennell  v.  Turner,  18  B.  240 ;  Ellis  y.  Eden, 

25  B.  543 ;  Trinder  v.  Trinder,  L.  R.  1  Eq.  695. 

Specific  7.  If  a  testator  makes  a  specific  bequest  of  something 

B^eUung    which  he  has  not  at  the  date  of  the  will,  evidence  is  ad- 

the  testa-     missible  to  show  how  the  mistake  arose,  and  the  fact  that 

tor  has  ... 

sold  before   the  thing  in  question  has  been  exchanged  for  something 

of  the  will,  else  before  the  date  of  the  will,  will  not  avoid  the  legacy. 

In  such  a  case  the  legatees  are  entitled  to  a  sum  equal  in 

value  to  the  specific  legacy  at  the  testator's  death.     SeU 

wood  V.  Mildmay,  3  Ves.  806 ;  Lindgren  v.  Lindgren,  9 

B.  858 ;  Goodlad  v.  Bamett,  1  K.  &  J.  341. 

Gift  of  ^*  O^  ^e  other  hand,  if  the  testator  makes  a  specific 

th^^tor  sift  of  a  ^iiig  te  thinks  he  has,  but  never  had,  or  of  a 

thinks  he     thing  which  he  intends  to  purchase,  but  does  not,  the  gift 

Itflji  hut 

has  not       is  void.     Waters  v.  Wood,  5  De  G.  &  S.  717  ;  Evans  v. 
Tripp,  6  Mad.  91 ;   Millar  v.  Woodside,  I.  E.  6  Eq.  546. 
Effect  of  9.  If  the  testator  bequeaths  a  specific  thing,  for  in- 

JSILK  stance,  a  brown  horse,  which  he  afterwards  sells  and 
a  thing       replaces  by  another  brown  horse,  there  seems  to  be  some 

specifically 

bequeathed  doubt  whether  the  latter  would  pass  by  the  effect  of  the 
quentpur-  24th  section  of  the  Wills  Act,  which  declares  that  a  will 
chase  of  a    ghall  be  construed  to  speak  from  the  death  of  the  testator 

similar  -^ 

thing.  with  reference  to  the  real  and  personal  estate  comprised 
in  it.  The  negative  was  held  in  Re  Gibson,  L.  E.  2  Eq. 
669 ;  see  Sydney  v.  Sydney,  17  Eq.  65  ;  but  see  CastU  v. 
Fox,  11  Eq.  542. 


CHAPTER  VI. 

SPECIFIC,   GENERAL,  AND  DEMONSTBATIVB  LEGACIES. 

In  the  case  of  bequests  of  personalty  it  is  often  a  ques-  General 

,         _  _  and  spe- 

tion  of  difficulty  whether  a  legacy  is  general  or  specific.  A  cific  lega- 
general  legacy  is  a  legacy  not  of  any  particular  thing,  but  tinguished. 
of  something  which  is  to  be  provided  out  of  the  testator's 
general  estate.  If  a  particular  fund  is  made  primarily 
liable  the  legacy  is  demonstrative,  but  does  not  fail  by  the 
failure  of  the  particular  fund.  On  the  other  hand^  a 
specific  legacy  is  a  gift  of  a  severed  or  distinguished  part 
of  the  testator's  property.  It  does  not  abate  till  after  the 
general  legacies  are  exhausted,  but  it  is  liable  to  ademp- 
tion by  the  testator  in  his  life  time. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he 
possesses  at  the  date  of  the  will. 

In  these  cases  there  must  be  on  the  face  of  the  will 
enough  to  show  that  the  testator  is  referring  to  something 
actually  existing  at  the  time. 

Thus  a  mere  legacy  of  stock  in  round  numbers,  though  Legacy  of 

1  .    M  i  1  ±  .      f    .      1     '  Btock  U  not 

the  testator  may  possess  the  exact  amount  of  stock,  is  not  gpedfic 
specific.   Partridge  v.  Partridge,  9  Mod.  269,  Ca.  t.  Talb. 
226;  Simmons  Y,  Vallance,  4  B.  C.  C.  845;   Wilson  y, 
Brownamith,  9  Ves.  180. 

Similarly  a  bequest  of  5000i.  in  the  South  Sea  Com-  Nor  of 
pany's  Stock  is  general,  though  the  testator  may  have  the  stock. 
exact  amount  at  the  date  of  his  will.    Purse  v.  Snaplin,  1 
Atk.  415  ;  Bronsdon  v.  Winter,  Amb.  57 ;  Bishop  of  Peter- 
borough V.  Mortlock,  1  Bro.  C.  C.  565 ;  Webster  v.  Hale, 
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Nor  of 
stock  to  be 
trans- 
ferred. 


Bat  gift  of 
-stock  on 
trust  to 
sell  is 
specific. 

Gift  of  rest 
of  my 
stock 

makes  pre- 
vious  gifts 
of  stock 
specific 

Direction 
to  purchase 
if  the  tes- 
tator 

should  not 
have  suffi- 
cient stock 
to  answer 
legacies  of 
stock  pre- 
viously 
given. 


Effect  of 
legacy  of 
stock  not 
in  round 
numbers 


8  Ves.  410 ;  Robinson  v.  Addison,  2  B.  515  ;  see  Page  v. 
Young,  19  Eq.  501,  where  a  gift  of  "  the  interest  of  4500i., 
money  in  the  funds,"  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  in- 
vested in  stock,  or  of  stock  of  that  value,  see  AUan  v. 
Kelly,  7  W.  E.  189. 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the 
will  that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  Sibley 
V.  Peny,  7  Ves.  522,  529,  or  to  pay  it  as  soon  as  possible 
will  not  make  the  legacy  specific.  Webster  v.  Hale,  8 
Ves.  410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell, 
shows  that  the  testator  referred  to  specific  stock.  Ashton 
V.  Ashton,  Ca.  t.  Talb.  152,  3  P.  W.  384. 

So  where  a  testator,  having  given -legacies  of  stock 
generally,  then  gives  the  rest  of  the  stock  "  standing  in 
my  name,"  the  earlier  legacies  must  be  specific.  Sleech 
V.  Thorington,  2  Ves.  sen.  560;  see  MiUard  v.  Bailey, 
L.  R.  1  Eq.  878. 

And  a  direction  that  if  the  testator  should  not  have 
sufficient  stock  standing  in  his  name  to  answer  the  lega- 
cies of  stock  previously  given,  the  executors  should  pur- 
chase sufficient  to  make  up  the  deficiency,  shews  that  the 
testator  meant  to  give  something  in  existence  at  the  time. 
Townsend  v.  Martin,  7  Ha.  471 ;  Fountaine  v.  TyUr,  9  Pr. 
94 ;  Queen's  Coll.  v.  Sutton,  12  Sim.  521.  The  same  is  the 
case  with  a  gift  of  40002.,  capital  stock,  in  the  8  per  cent. 
Consolidated  Bank  Annuities,  "  or  in  whatsoever  of  the 
government  funds  the  same  should  be  found  invested.*' 
Hosking  v.  Nicholls,  1  Y.  &  C.  C.  478. 

If  the  legacy  is  not  of  stock  in  round  numbers,  but,  for 
instance,  of  2702Z.  3^.,  Bank  Annuities,  and  he  has  the 
exact  amount,  it  would  seem  the  argument  in  favour  of 
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specific  gift  is  much  stronger.    Jeffreys  v,  Jeffreys^  8  Atk.  where  the 
120 ;  see  Robinson  v.  Addison,  2  B.  515.  ^*the 

But  a  gift  of  *'  my  "  stock  is  specific,     Ashbume  v.  Ma-  ®^^*^ 

°  "^  *  amount. 

guire,  2  B.  C.  C.  108 ;  Miller  v.  Little,  2  B.  259.  Gift  of 

The  eflfect  of  the  WiUs  Act  upon  such  a  gift  is  to  leave  ^3*^^^. ' 
it  specific^  though  it  includes  all  the  stock  of  the  particular  Effect  of 
description  belonging  to  the  testator  at  his  death.     Lady 
Langdale  v.  Briggs,  8  D.  M.  &  G.  891 ;  Trinder  v.  Trin- 
der,  L.  E.  1  Eq.  695 ;  Bothamley  v.  Sherson,  20  Eq.  804. 

A  gift  of  a  part  of  a  specific  fund  is  specific.     Ford  v.'  ^'^  0^ 
Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  8,  2  P.  W.  469;  Nelson  ^fuX' 
V.  Carter, -B  Sim.  680 ;  Oliver  v.  Oliver,  11  Eq.  506. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided 
in  definite  shares  among  several  persons  is  a  gift  of  specific 
legacies.  Page  v.  Leapingwell,  18  Ves.  468 ;  Jeffrey's 
Trusts,  L.  E.  2  Eq.  68. 

Similarly  a  gift  of  money  out  of  specific  money,  or  of  Gift  of 
stock  "  out  of"  specific  stock,  is  specific ;  as,  for  instance,  S**money. 
money  out  of  the  dividends  of  stock,  or  money  out  of 
money  invested  in  stock.  Drinkwaier  v.  Falconer,  2 
Ves.  sen.  623  ;  Morley  v.  Bird,  8  Ves.  628 ;  Hosking  v. 
Nicholls,  1  Y.  &  C.  Ch.  478;  Badrick  v.  Stevens,  8  B.  C. 
C.  481 ;  Mullins  v.  Smith,  1  Dr.  &  Sm.  204. 

On  the  other  hand  a  gift  of  money  out  of  stock  is  not  Money  out 
specific,  but  demonstrative.    Kirby  v.  Potter,  4  Ves.  748 ;  ^^  ^^^' 
Deane  v.  Test,  9  Ves.  146. 

And  if  there  is  an  independent  gift  of  money,  followed  Indepcn- 
by  a  direction  to  pay  it  out  of  certain  specific  monies,  fo^o^^by 
the  legacy  is  demonstrative.    Roberts  v,  Pocock,  4  Ves.  *  direc*ioJ» 

'to  pay  out 

150;  Acton  v.  Acton,  1  Mer.  178.  of  aoertain 

Where  the  gift  is  not  "out  of"  but  "of  "  only,  as  ^^f 
lOOJ.   of  my  funded  property,   it  is  more   difficult  to  ^i^^o^ 

my  funded 

decide  under  which  of  the  two  last  heads  the  gift  falls,  property. 
It  seems,  however,  that  if  the  testator  estimates  his 
stock  in  money,  a  gift  of  lOOi.  of  my  stock  is  specific. 
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Ddvies  v.  Fowler^  16  Eq,  808.    SeeBrennan  v.  Brennan, 
I.  B.  2  Eq.  821.     But  if  he  does  not,  and  gives  merely  a 
gift  of  1001  of  my  fimded  property,  it  is  equivalent  to 
a  gift  of  money  out  of  stock,  and  is  therefore  not  specific. 
Lambert  v.  Lambert,  11  Ves.  607. 
Wliethera        In  some  cases  a  difficulty  may  arise  whether  the  testa- 
money  out    ^^r  meant  money  out  of  money  or  money  out  of  stock, 
of  money,         j^  ig  ^lear  that  a  gift  of  "  2000Z.  Long  Annuities  now 

or  of  money  ^       ^  ^  ° 

oQtof         standing  in  my  name*'  is  specific,  though  the  testator 

stock 

may  only  have  had  a  much  smaller  sum.  Gordon  v. 
.  Duff,  28  B.  519,  8  D.  F.  &  J.  662.  Whether  it  is  a  gift 
of  Long  Annuities  to  the  amount  of  2000Z.  a  year,  or  of 
2000Z.  in  gross,  seems  doubtful,  but  probably  this  would 
depend  on  the  state  of  the  testator's  property. 

But  if  the  gift  is  of  ^'  501.  of  Bank  Long  Annuities 

Stock   standing  in   my  name,"   as   such  stock  has   no 

existence,  and  the  gift  might  equally  well  be  of  a  lump 

sum  of  50Z.,  or  of  501.  "per  annum,  it  is  necessary  to 

refer  to  the  state  of  the  testator's  property  to  discover 

what  he  may  have  meant,  and  whether  the  gift  is  of 

501.  per  annum  Long  Annuities,  or  of  the  sum  of  50L 

to  be  paid  out  of  Long  Annuities.     If  the  property  is 

insufficient  to  satisfy  the  legacies,  if  construed  as  legacies 

of  so  much   per  annum   Long  Annuities,   the  legacies 

will  be  demonstrative  legacies  of  so  much  money  out  of 

Long  Annuities.    Boys  v.  Williains,  8  Sim.  568, 2  B.  &  M. 

688.     See  A.-G.  v.  Grote,  8  Mer.  816,  2  B.  &  M.  699 ; 

Colpoys  V.  Colpoys,  Jac.  451,  .and  Fonnereau  v.  Poyntz, 

1  B.  C.  C.  471,  as  explained  by  Lord  Eldon,  6  Ves.  400. 

Legacy  may       It  has  been  said  that  a  specific  legacy  must  be  liable 

yct"»*r  ^    *^  ademption,  and  that  therefore  there  could  not  be  a 

subject  to     specific  legacy  of  a  thing  which  the  testator  had  not  at  the 

tion.  date  of  the  will.     See  Parrott  v.  Worsfold,  1  J.  &  W.  694. 

But  it  is  now  clear  that  a  testator  may  make  a  specific 

gift  of  a  thing  of  which  he  contemplates  the  acquisition. 
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as,  for  instance,  of  the  stock  he  may  die  possessed  of. 
Fountaine  v.  Tyler,  9  Pr.  94;  Stewart  v.  Denton,  4  Dougl. 
219,  2  Chitty,  456 ;  Stephenson  v.  Dowson,  8  B.  842 ; 
Queen's  ColL  v.  Sutton,  12  Sim.  621. 

Whether  the  gift  of  a  sum  "  invested  "  in  a  particular  Whether  a 
way  is  specific  or  not,  depends  on  the  question  whether  Sim°**m- 
the  testator  meant  thtf  legatee  to  have  the  sum,  however  J^^^Juj^, 
invested,  or  whether  the  actual  investment  is  the  im-  ^^y  w 

specific. 

portant  part  of  the  description. 

Thus  a  gift  of  "  the  "  7000Z.  out  on  mortgage  is  clearly 
specific.     Gardner  v.  Hatton,  6  Sim.  93. 

But  if  the  bequest  is  of  a  sum  of  money  "now"  in- 
vested in  a  certain  way,  the  word  "  now  *'  shows  that  the 
testator  contemplated  a  chaoge  of  investment  as  pos- 
sible, and  therefore  the  investment  is  immaterial. 
GuiUaume  v.  Adderley,  15  Ves.  885 ;  Le  Grice  v.  Finch, 
8  Mer.  50.  See  Sparrow  v.  Josselyn,  16  B.  185 ;  Patrick 
V.  Yeatherd,  12  W.  E.  804. 

And  if  the  gift  is  merely  of  a  sum  invested  in  a 
particular  wa)^  it  would  seem  that  this  may  very  well  be 
construed  as  a  gift  of  that  sum  to  be  invested  in  that 
way.  Mytton  v.  Mytton,  19  Eq.  80;  Bevan  v.  A.-G., 
4  OiflF.  861,  2  N.  R.  52. 

But  if  the  gift  is  of  800/.,  or  thereabouts,  invested  by 
the  testatrix  in  a  certain  way,  the  words  or  thereabouts 
show  that  the  sum  is  immaterial  and  that  the  invest- 
ment is  the  important  part  of  the  gift.  Kermode  v.  Mac- 
donald,  L.  R.  1  Eq.  457  ;  i6.,  8  Ch.  584. 

A  gift  of  a  particular  debt,  or  of  the  money  due  on  Gift  of  a 
a  particular  security  is  specific ;  as  for  instance  of  "  my  Sebt!^^ 
mortgage,"  or  **  the  money  now  owing  to  me  from 
A."  Innes  v.  Johnson,  4  Ves.  568  ;  Sidebotliam  v.  Wat- 
son, 11  Ha.  170  ;  Ellis  v.  Walker,  Amb.  809;  SmaUman 
V.  Goolden,  1  Cox,  829 ;  Gardner  v.  Hatton,  6  Sim.  98. 
See  Sidney  v.  Sidney,  17  Eq.  65. 
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So  too  the  gift  of  the  interest  of  money  on  a  particular 
security  is  specific.   Ashbumery.  M'Guire,  2  B.  C  C.  108. 

So  too  a  gift  of  a  sum  of  money  "  which  "  is  secured 
in  a  particular  way  is  specific.  Chaworth  v.  Beech,  4  Ves. 
656 ;  Ouillaume  v.  AdderUy,  15  Ves.  884 ;  Davies  v. 
Morgan,  1  B.  405 ;  or  of  money  described  as  "  being  "  on 
a  particular  security.  Nelson  v.  Carter,  5  Sim.  530; 
Ford  V.  Fleming,  8  P.  W.  469,  S.  C.  1  Eq.  Cas.  Ab.  802, 
pi.  8.  See  Sparrow  v.  Josselyn,  16  B.  185 ;  Smith  v. 
Pybm,  9  Ves.  566. 

Where  there  was  a  bequest  to  a  debtor  of  the  amount 
of  his  debt,  subject  to  and  charged  with  certain  annuities 
which  he  was  directed  to  pay,  followed  by  a  direction 
that  any  sums  owing  from  the  debtor  were  to  be  in 
satisfaction  of  the  legacy,  the  annuities  were  held  pay- 
able out  of  the  general  assets.  Vickers  v.  Pound,  6  W.  R. 
680,  4  Jur.  N.  S.  643,  6  H.  L.  885. 


Whether  a 
gift  is  of  a 
specific  or 
aliquot 
part  of  a 
fund. 


Whether  a  Gift  is  of  a  Specific  or  an  Aliquot 

PART  OF  Fund. 

A  gift  of  a  definite  sum,  part  of  a  specific  fund,  is 
primd  facie  a  gift  of  that  precise  sum,  whether  the  fund 
turns  out  more  or  less,  and  not  of  an  aliquot  part  of 
the  fund.  Smith  v.  Fitzgerald,  8  V.  &  B.  2 ;  Booth  v. 
Alington,  6  D.  M.  &  G.  618. 

The  testator  may,  however,  show  an  intention  that 
the  legatees  were  to  take  aliquot  parts  of  the  fund. 
See  Chambers  v.  Chambers,  Mos.  888 ;  Cordell  v.  Noden, 
2  Vern.  148. 


Devise  of 
land  is 
specific 
whether 
residuary 
or  not. 


Legacies  Connected  with  Land. 

A  devise  of  lands  is  specific,  whether  by  specific  de- 
scription or  by  residuary  devise.  Hensman  v.  Fryer, 
L.  R.  8  Ch.  420 ;  Lancejield  v.  Iggulden,  10  Ch.  186. 


SPECIFIC,    GENERAL,   AND   DEMONSTRATIVE    LEGACIES.  33 

So,  too,  a  devise  of  land  to  be  sold  and  divided  among  Devise  on 
certain  persons  makes  them  specific  legatees.     Page  v.  geii  and 
Leapingwell,  18  Ves.   463;    Newbold  v.  Eoadknight,   1  ^^^^^^• 
R.  &  M.  677. 

So,  too,  the  gift  of  a  rent-charge  or  annuity  to  be  paid  Gift  of 
out  of  land  vrith  powers  of  distress  is  specific.     Long  v.  ^jge. 
Short,  1  P.  W.  403 ;   Davenhill  v.  Fletcher,  Amb.  244 ; 
Creed  v.   Creed,  11  C.  &  F.  491.     See  Poole  v.  Heron, 
42  L.  J.  Ch.  348. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  ^^^'^ 
be  paid  out  of  real  estate,  will  not  be  specific.     Mann  v.  paid  out 
Copland,  2  Mad.  223 ;   Fowler  v.  Wilhughby,  2  S.  &  St.  °*^^' 
864 ;  ColviUe  v.  Middleton,  3  B.  570. 

Much  less  a  gift  of  a  legacy  or  an  annuity  with  a  mere  Legacy 
charge  on  land.     Willox  v.  Rhodes,  2  Buss.  452 ;  Davies  charge  on 
v.  Ashford,  15  S.  42 ;  Paget  v.  Himh,  1  H.  &  M.  663.       ^^' 

But  a  trust  to  raise   a   sum  of  money  out  of  land,  Trnstto 
which  sum  is  then  given,  is  a  specific  legacy.     Welhy  v.  out  of  land. 
Rockcliffe,  1  R.  &  M.  571 ;  Dickin  v.  Edwards,  4  Ha.  273. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the 
only  gift  being  in  the  direction  to  pay,  is  specific. 
Spurway  v.  Glyn,  9  Ves.  483. 

And  in  such  a  case  the  fact  that  the  personalty  is  given  Effect  of 
after  payment  of  legacies  will  not  make  the  gift  of  a  sum  ^"J^***"* 
out   of  -the    proceeds  of  sale  of    realty  demonstrative,  ^i  on 

*  legacies  in 

Rickets  v.  Ladley,  3  Buss.  418.  themseiveB 

Though,  on  the  other  hand,  where  a  testatrix  gave  ^^^^^^^' 
her  real  and  personal  estate  on  trust  to  pay  the  legacies 
thereinafter  given,  a  subsequent  gift  out  of  the  proceeds 
of  sale  of  realty  was   held   demonstrative.     Hodges   v. 
Grant,  4  Eq.  140. 

And  where  a  legacy  was  given  out  of  a  fund  which  was 
not  available  till  the  death  of  A.,  but  there  was  a  direction 
that  it  was  to  be  paid  with  the  other  legacies,  it  was  held 
demonstrative.     WiUiams  v.  Hughes,  24  B.  474. 
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Whether  a 
gift  is  spe- 
cific or 
residuary. 

Enumera- 
tion of 
specific 
things. 


££fect  of 
words 
**as  well 
as,"  **  to- 
gether 
with,  "etc. 


Effect  of 

specific 

mention  of 

certain 

lands  in 

residuary 

devise. 


Whether  a  Qift  is  Specific  or  Eesiduary. 

A  mere  enumeratioii  of  specific  things  in  a  residuary 
bequest  will  not  make  the  gift  of  those  things  specific. 
Taylor  v.  Taylor,  6  Sim,  246 ;  Sutherland  v.  Cooke,  1  Coll. 
498 ;  Fielding  v.  Preston,  1  De  G.  &  J.  438. 

The  cases  in  which  it  has  been  held  that  as  between 
tenant  for  life  and  remainderman  of  a  residue  the  fact  of 
specific  enumeration  of  certain  things  is  a  strong  argu- 
ment in  favour  of  specific  enjoyment  by  the  former,  are  no 
authorities  on  the  question  whether  the  gift  of  those 
things  is  specific  in  the  sense  here  discussed,  though 
where  the  tenant  for  life  has  not  been  held  entitled  to 
specific  enjoyment,  the  things  specifically  mentioned  are 
a  fortiori  not  specific  legacies.  See  this  distinction  well 
illustrated  in  Fielding  v.  Preston,  1  De  G.  &  J.  488  ;  see 
post,  p.  lOloZ. 

But  if  the  specific  things  are  distinguished  from  the 
residue  by  such  words  as  "as  well  as,"  or  ** together 
with,"  or  "  and  also,"  the  gift  of  them  is  specific.  Clarke 
v..  Butler,  1  Mer.  304 ;  Hill  v.  HUl,  11  Jur.  N.  S.  806  ; 
Langdnle  v.  Esmonde,  I.  R.  4  Eq.  576 ;  FitzwiUiam  v. 
Kelly,  10  Ha.  266. 

And  if  the  enumeration  of  specific  things  comes  after  the 
gift  of  the  residue,  the  same  result  will  follow.  Beihune 
V.  Kennedy,  1  M.  &  Cr.  114 ;  Mills  v.  Brown,  21  B.  1. 

A  direction  that  certain  funds  are  in  certain  events  to 
fall  into  the  residue  will  not  make  the  gift  of  those  funds 
specific.     Lynes'  Estate,  8  Eq.  482. 

And  a  devise  of  particular  lands  and  all  the  rest  and 
residue  of  the  testator's  estate  and  effects  real  and 
personal  is  apparently  a  specific  gift  of  the  particular 
lands  as  well  as  of  the  residuary  lands  for  all  purposes : 
Castle  Y.  Gillett,  16  Eq.  630 ;  though,  if  the  testator  refers 
to  the  subject  of  the  gift  as  "  the  same  residuary  estate," 
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it  will  be  a  residuary  gift  proper.     Thorman  v.  Hillhouaey 
7  W.  E.  332,  6  Jur.  N.  S.  563;  see  post,  p.  92. 

Whether  a  Gift  op  the  Rest  or  Residue  of  a 
Specific  Fund  is  Specific. 

Where  a  testator  gives  the  residue  of  a  specific  fund  Whether  a 
and  estimates  that  residue  in  money  the  gift  of  the  residue  ^idneof 
is  specific.    Haslewood  v.  Green,  28  B.  1 ;  Walpole  v.  l^g^** 
Apthorp,  4  Eq.  87. 

So,  too,  where  a  testator  estimates  a  specific  fund  in 
money,  and  gives  definite  portions  of  it,  a  gift  of  the  rest 
is  as  specific  as  if  he  had  stated  it  in  figures.  Page  v. 
Leapingwell,  18  Ves.  463 ;  Walpole  v.  Apthorp,  4  Eq. 
87 ;  Miller  v.  Huddlestone,  6  Eq.  65  ;  Elwea  v.  Clavston, 
80  B.  554  ;   Wright  v.  Weston,  26  B.  429. 

But  if  the  fund  is  given  subject  to  debts,  the  gift  of  the 
residue  will  not  be  specific.  Harley  v.  Moon,  1  Dr.  &  S. 
628 ;  Baker  v.  Farmer,  3  Ch.  537. 

So,  too,  though  the  testator  estimates  the  fund  in 
money,  if  the  residue  is  given  subject  to  or  after  pay- 
ment of  specific  gifts,  the  gift  of  the  residue  is  not  specific, 
but  will  carry  everything  undisposed  of,  by  reason  of  lapse 
or  otherwise.  Carter  v.  Taggart,  16  Sim.  423 ;  Harries' 
Trust,  Jo.  199 ;  but  see  Miller  v.  Huddlestone,  6  Eq.  66. 

So,  if  the  fund  is  estimated  in  figures,  but  the  testator 
shows  that  he  considers  it  fluctuating  in  amount  by 
adding  "  or  other  the  stock  fimds  or  securities  of  which 
the  same  may  for  the  time  being  consist,"  the  gift  of  the 
residue  is  not  specific.    De  Lisle  v.  Hodges,  17  Eq.  440. 

And  though  the  fond  is  in  fact  definite  in  amount,  if  the 
testator  merely  describes  it  generally,  without  estimating 
it  in  figures,  the  gift  of  the  residue  is  not  specific.  Petre 
V.  Petre,  14  B.  197 ;  Vivian  v.  Mortlock,  21  B.  252. 
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CHAPTER  VII. 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES* 

Legacies  of       I.  LEGACIES  of  equal  amount  given  by  the  same  in- 
amount  by    strument  are  merely  repetitions.     Holford  v.    Wood,  4 

SrtTOment  ^^^'  "^^ '  ^^^^^^9  V-  Thesiger,  8  M.  &  K.  29  ;  Brine  v. 
are  mere      Ferrier,  7  Sim.  549 ;  Early  v.  Benbow,  2  Coll.  842 ;  Early 

repetitions.    ^^  j^j^^i^^^^^  ^4  3^  453^ 

But  there^may  be  an  intention  to  give  both :  Barkenahaw 
V.  Hodge,  22  W.  R.  484,  where  the  gift  was  to  trustees, 
and  the  legacies  were  introduced  by  the  words  "  upon 
(jrust  to  pay,"  and  "  upon  further  trust  to  pay/'  etc. 

And  parol  evidence  would  be  admissible  to  show  that 

the  testator  meant  the  legatee  to  have  both  legacies,  such 

evidence  being  in  support  of  the  pHmd  facie  meaning  of 

the  instrument.     See  Hurst  v.  Bea^h,  5  Mad.  851 ;  Hall 

V.  Hill,  1  Dr.  &  War.  94. 

Legacies  of       If  the  legacies  are  not  equal  the  legatee  is  entitled  to 

amount  by    both.     Yockney  V.  Hansard,  8  Ha.  622 ;  Curry  v.  Pile, 

llt^lnt  2  B.  C.  C.  225 ;   Baylee  v.  Quin,  2  Dr.  &  War.  116 ; 

are  cumu-    Aduam  V.  CoU,  6  B.  858. 

lative. 

Legacies  II.  Legacies  of  equal,  less,  or  greater  amount,  given 

ins^^'*'^*  by  different  instruments,  as  by  will  and  codicil  to  the  same 
ments  are     person,  are  primd  facie  cumulative.     Hooley  v.  Hatton, 

cumula* 

tire.  1  B.  C.  C.  890  n. ;  Lee  v.  Pain,  4  Ha.  201,  216 ;  Rock  v. 

Cullen,  6  Ha.  581;  CressweU  v.  CressweU,  6  Eq.  69; 
Wilson  V.  a  heavy,  12  Eq.  625 ;  7  Ch.  448 ;  WaUh  v. 
Walsh,  I.  R.  4  Eq.  896. 
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In  the  same  way  a  bequest  of  a  share  of  residue  by  will 
and  of  a  pecuniary  legacy  by  a  codicil  are  cumulative. 
Gordon  v.  Anderson^  4  Jur.  N.  S.  1097. 

It  makes  no  difference  that  the  codicil  recites  the  gift 
by  will.     Guy  v.  Sharp,  l.M.  &  K.  589. 

The  fact  that  some  legacies  in  the  codicil  are  expressed 
to  be  in  addition  affords  an  argument  that  the  otiiers  are 
substitutional,  but  is  not  conclusive.  Hooley  v.  Hatton,  1 
B.  C.  C.  890  n. ;  Allen  v.  Callow,  8  Ves.  289 ;  Mackenzie 
V.  Mackenzie^  2  Buss.  272  ;  Wray  v.  Field,  2  Buss.  257, 
6  Mad.  800 ;  Barclay  v.  Wainwright,  8  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to 
be  in  addition  to  a  legacy  given  by  the  will  does  not  show 
that  it  is  not  also  in  addition  to  a  legacy  by  a  prior 
codicil.  Spire  v.  Smith,  1  B.  419  ;  Watson  v.  Beed,  5  Sim. 
481 ;  see  Sawrey  v.  Rumney,  5  De  G.  &  Sm.  698. 

III.  It  may,  however,  appear  that  the  gift  by  the  later  Legacies  by 
instrument  is  intended  to  be  substitutional.    This  may  be  iostru- 

1.  By  the  form  of  the  second  instrument.  tutional— 

a.  If  the  instrument  by  which  the  second  gift  is  made  if  the  in- 
is  not  a  codicil,  but  is  described  as  a  last  will  and  testa-  themselves 
ment,  the  presumption  is  strong  that  it  was  intended  to  J^^^*^* 
be  in  substitution  so  far  as  it  goes  for  the  prior  instru- 
ment    Jackson  v.  Jackson,  2  Cox,  35 ;  Kidd  v.  North, 

14  Sim.  468,  2  Ph.  91 ;  Tuckey  v.  Henderson,  88  B.  174. 

b.  If  the  additional  instrument  recites  that  the  testa- 
tor has  not  time  to  alter  his  will,  legacies  given  by  it  will 
be  substitutional.     Bussell  v.  Dickson,  4  H.  L.  298. 

c.  If  the  additional  instrument  is  treated  as  explanatory 
of  and  to  be  incorporated  into  the  will,  the  case  may  be 
brought  within  the  rule  as  to  additional  gifts  in  the  same 
instrument.  Duke  of  St.  Allan's  v.  Beauclerk,  2  Atk. 
686 ;  Fraser  v.  Byng,  1  B.  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may 
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or  mere 
repetitions 
of  each 
other, 


if  the 
terms  of 
the  second 
gift  show 
that  it  was 
meant  to 
be  substi- 
tutional. 


be  SO  connected  together  as  to  be  in  fact  one  instrument. 
Brine  v.  FerrieVy  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a 
person  with  a  diflferent  gift  written  in  the  margin  of  the 
will.     Martin  v.  Drinkwater,  2  B.  215. 

2.  From  the  contents  of  the  second  paper,  as  where  the 
second  instnmient  is  not  a  codicil  but  a  testamentary 
paper,  and  in  effect  makes  the  same  dispositions  as  a  prior 
testamentary  paper.  Gillespie  v.  Alexander,  2  S.  &  S. 
145  ;  A.'O,  V,  Harley,  4  Mad.  263  ;  Hemming  v.  Gumey, 
2.  S.  &  St.  811,  1  Bl.  N.  S.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another.  If,  for  instance,  both  are  of  the  same  date,  and 
contain  the  same  provisions  in  all  respects.  Whyte  v. 
Whyte,  17  Eq.  50. 

So  if  though  not  of  the  same  date  the  legatees  are  the 
same  and  certain  specific  legacies  as  well  as  the  residue 
are  given  by  both.  Duke  of  St.  Albania  v.  Beauclerk,  2 
Atk.  636  ;  see  Coote  v.  Boyd,  2  B.  C.  C.  521,  and  Camp- 
bell V.  Earl  of  Radnor,  1  B.  C.  C.  271 ;  see  Roxburgh  v. 
FiMer,  13  W.  E.  89. 

3.  Or  it  may  appear  from  the  character  of  the  second 
gift  itself  that  it  is  meant  to  be  substitutional. 

a.  If  the  second  gift  only  adapts  the  bounty  to  circum- 
stances that  have  happened ;  as,  for  instance,  the  death 
of  prior  legatees.  Barclay  v.  Wainwright,  8  Ves.  462 ; 
Allen  V.  Callow,  3  Ves.  289;  Osborne  v.  Duke  of  Leeds, 
6  Ves.  369. 

6.  If  the  second  gift  can  be  looked  upon  as  explanatory 
of  the  prior  gift.  Moggridge  v.  ThackweU,  1  Ves.  jun.  478. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a 
prior  gift  and  then  repeats  the  rest  so  that  the  repetition 
may  be  explained  as  ex  abundanti  cauteld.  Benyon  v. 
Benyon,  17  Ves.  84 ;  Hinchcliffe  v.  Hinchcliffe,  2  Dr.  & 
S.  96. 
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d.  If  the  second  gift  is  coupled  with  a  gift  of  some 
specific  thing  akeady  given,  this  shows  it  to  be  substitu- 
tional. Currie  v.  Pye,  17  Ves.  462 ;  see  Lord  Mayor  of 
London  v.  RusseU,  Finch,  290 ;  explained  6  Ir.  Ch.  181. 

e.  And  generally  it  seems  that  a  difference  in  the  way 
in  which  the  two  gifts  are  given  is  in  favour  of  their  being 
cumulative.  Hodges  v.  Peacock,  3  Ves.  786 ;  Lee  v.  Pain, 
4  Ha.  201.  Though,  on  the  other  hand,  if  the  two  gifts 
are  of  the  same  amount,  but  given  to  different  trustees, 
the  argument  id  the  other  way.  Benyon  v.  Benyon,  17 
Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in 
one  codicil  as  a  *^  suiBcient "  provision  that  the  gift  so 
given  was  all  the  legatee  was  intended  to  have.  Robley 
V.  Robley,  2  B.  95. 

IV.  Gifts  by  different  instruments  of  the  same  amount  oifte  of 
and  expressed  to  be  given  from  the  same  motive  are  sub-  ^oJ^^ 
stitutional.     Benyon  v.  Benyon,  17  Ves.  34.  fij^®'»  *«>™ 

the  same 

It  must,  however,  be  clear  that  the  testator  is  express-  motive  are 

.  ..  1.  •,..  1  •>•  ,1  Bubstita- 

ing  a  motive  and  not  merely  givmg  a  description ;  thus,  tional. 
in  the  case  of  gifts  of  equal  amount  to  a  ''  servant,"  the 
term  servant  is  merely  descriptive.    Rock  v.  Cvllen,  6  Ha. 
581 ;  Suisse  v.  Lowther,  2  Ha.  424;  Wilson  v.  O'Leary, 
12Eq.  522;  7  Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they 
are  cumulative.     Hurst  v.  Beach,  5  Mad.  352. 

V.  Additional  legacies  are  subject  to  the  same  inci-  Additiona 
dents  as  the  original  legacy.  totlo^'^" 

A  gift  in  addition  to  or  in  lieu  of  a  previous  gift  is  sub-  e^^  »™ 

.  .  .^  subject  to 

ject  to  the   same  conditions  as  the    previous  gift  with  the  same 
respect  to  vesting,  separate  estate,  the  fund  out  of  which  as  the 
it  is  payable,  and  freedom  from  legacy  duty.     Leacroft  v.  ^f  °*^ 
Maynard,  1  Ves.  jun.  279 ;  3  B.  C.  C.  233  ;  Crowder  v. 
Clowes,  2  Ves.  jun.  449  ;  Dayy,  Croft,  4  B.  561 ;  Duncan 
V.  Dtmcan,  27  B.  392 ;  Earl  of  Shaftesbury  v.  Duke  of 
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Marlborou{fh,  7  Sim.  237 ;  Bristow  v.  Bristow,  5  B.  289 ; 
Cooper  V.  Day,  8  Mer.  154. 

It  makes  no  difference  that  the  legacy  is  not  expressed 
to  be  in  addition  to  the  previous  gift.  Johnson  v.  Lord 
Hairowhy,  Johns.  425  ;  1  D.  F.  &  J.  183. 


y 


The  rule  does  not  apply  where  a  legacy  is  given  to  a  i 

person  in  lieu  of  a  legacy  to  another  legatee  who  has  pre- 
deceased the  testator.     Chatteris  v.  Young,  2  Kuss.  184. 

Nor  does  it  apply  where  the  condition  in  question  is 
hmited  by  the  will  to  legacies  "  hereinafter  "  given,  and 
the  additional  legacy  is  given  by  a  codicil.  Bonner  v. 
Bonner,  13  Ves.  379  ;  Strong  v.  Ingram,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitu- 
tional gift  will  be  subject  to  the  same  executory  gifts  over 
as  the  original  gift ;  it  seems,  however,  that  it  will  not. 
Crowder  v.  Clowes,  2  Ves.  jun.  449 ;  Alexander  v.  Alex- 
ander, 5  B.  518  ;  see  Donnellan  v.  O'Neill,  I.  R.  5  Eq.  528. 

But  an  additional  legacy  given  in  terms  which  would 
give  an  absolute  interest  is  not  subject  to  limitations  of 
the  prior  gift  which  would  cut  it  down  to  a  life  interest. 
Haley  v.  Bannister,  23  B.  336 ;  Mores  Trust,  10  Ha.  171 ; 
Mann  v.  Fuller,  Kay,  624  ;  Hill'  v.  Jones,  87  L.  J.  Ch. 
465 ;  see  Cookson  v.  Hancock,  2  M.  &  Cr.  606 ;  Har- 
greaves  v.  Pennington,  11  W.  R.  1047.  j 


CHAPTER  VIIL 

THE  INCIDENTS  ATTACHII^G  TO  SPECIFIC  AND  GENERAL 

LEGACIES. 

I.  Ademption. 
A  SPECIFIC  legacy  is  adeemed  if  it  is  afterwards  con-  A  specific 

legacy  is 

verted  by  the  testator  into  something  else.     Ashburner  v.  adeemed 
M'Guire,  2  Br.  C.  C.  108.  ri^hj 

And  a  charge  upon  a  specific  bequest  is  gone  if  the  spe-  *^®  *^***" 
cific  bequest  is  adeemed.    Cowper  v.  Mantell,  22  B.  228. 

The  same  is  the  case  if  the  legacy  is  converted  by  some  or  a  proper 
duly  constituted  authority,  such  as  an  order  in  lunacy.  ^  ^"^' 
Shaftsbury  v.  Shaftsbury,  2  Ver.   747;  Jones  v.  Green, 
6  Eq.  665;  or  even  destroyed  by  vis  major,  such  as  the  orerenvis 
loss  of  a  ship.    Durrani  v.  Friend,  6  De  G.  &  Sm.  848.     ^^^*^^' 

But  there  will  be  no  ademption  where  the  specific  thing  But  not  by 
has  been  converted  without  authority.  Basan  v.  Brandon,  ^n^Ji^n. 
8  Sim.  171 ;  Taylor  v.  Taylor,  10  Ha.  476 ;  Jenkins  v. 
Jones,  L.  R.  2  Eq.  828  ;    see  Browne  v.  Oroombridge,  4 
Mad.  496. 

And  a  mere  transfer  of  a  thing  specifically  given  &om  Mere 
trustees  to  the  testator  will  not  be  an  ademption.     Ding-  from  tnu- 
well  V.  Askew,  1  Cox,  427 ;  see  Amb.  260,  8  B.  C.  C.  1^^*^" 
416 ;  Clough  v.  Clough,  8  M.  &  K.  296 ;  Jones  v.  SouthaU,  *»ot  adeem. 
82  B.  81. 

Nor  will  a  change  made  in  it  which  leaves  the  thing  to  Nor  will  a 
all  intents  the  same  as  it  was  before ;  as,  for  instance,  the  change. 
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Effect  of 
change  of 
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Confirma- 
tion of  a 
will  does 
not  revive 
adeemed 
legacy. 


Gift  of  a 
debt  is 
adeemed  by 
payment  to 
the  tes- 
tator. 


Effect 
where  a 
fresh  debt 
isincoired. 


conversion  of  shares  into  stock  by  a  resolution  of  the  com- 
pany. Oakes  v.  Oakea,  9  Ha.  666;  Pilkington's  Trusts,  6 
N.  E.  246  ;  see  Partridge  v.  Partridge,  Cas.  t.  Talb.  226. 

So,  too,  a  bequest  of  the  share  to  which  the  testator 
may  be  entitled  in  the  property  of  another  person  is  not 
adeemed  by  the  fact  that  the  testator  subsequently  receives 
the  share  and  invests  it  in  a  particular  security,  though 
it  will  be  if  he  receives  it  and  mixes  it  with  his  estate. 
Lee  V.  Lee,  27  L.  J.  Ch.  824 ;  Moore  v.  Moore,  29  B. 
496  ;  Clarke  v.  Browne,  2  Sm.  &  G.  624. 

And  it  would  seem  a  bequest  of  certain  trust  funds  '^  and 
the  securities  upon  which  they  may  be  invested  "  would  not 
be  adeemed  by  a  mere  change  of  security,  though  it  will 
if  the  testator  receives  the  money  and  lends  it  on  security 
for  his  own  purposes.     Jones  v.  Southali,  82  B.  31. 

The  confirmation  of  a  will  by  a  codicil  will  not  revive 
a  legacy  which  has  been  adeemed  in  the  meantime. 
Drinkwater  v.  Falconer,  2  Ves.  sen.  626 ;  Monck  v. 
Monck,  1  Ba.  &.  B.  306 ;  Cowper  v.  ManteU,  22  B.  223 ; 
Hopwood  V.  Hopwood,  7  H.  L.  728. 

But  since  the  Wills  Act,  where  a  thing  specifically  given 
has  been  changed  into  something  of  a  similar  nature,  as 
when  bonds  are  converted  into  shares,  and  the  testator 
afterwards  confirms  his  will,  the  shares  have  been  held  to 
pass  under  the  description  of  bonds.  Pilkington's  Trusts^ 
6  N.  R.  246 ;  but  see  Pattison  v.  Pattison,  1  M.  &  K.  12. 

In  the  same  way  the  specific  gift  of  a  debt  due  to  the 
testator,  and  afterwards  received  in  whole  or  part  by  him, 
whether  the  debtor  pays  it  voluntarily  or  not,  is  adeemed 
pro  tanto.  Ashburner  v.  M'Ouire,  2  B.  C.  C.  108; 
Fryer  v.  Morris,  9  Ves.  860 ;  Humphries  v.  Humphries^ 
2  Cox,  185. 

And  where  a  particular  sum  owing  to  the  testator  is 
bequeathed  and  afterwards  received  by  him,  a  fresh  debt 
afterwards  incurred  by  the  same  debtor  will  not  pass,  at 
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any /ate,  if  the  sums  are  not  precisely  the  same.    Gardner 
Y.  Hatton,  6  Sim.  93 ;  Sidney  v.  Sidney,  17  Eq.  65. 

Where  things  in  a  particular  place,  such  as  a  house,  Oift  of 

_  _  ,       things  in  a 

are  given  and  are  afterwards  removed  to  another  place,  the  house  when 
question  is  whether  the  place  is  a  substantive  part  of  the      ®®°^   ' 
bequest,  or  whether  it  is  merely  descriptive  of  the  things 
the  testator  refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  Eemoyal  ia 

_  immaterial 

place  is  immaterial.     Cunningham  v.  Ross,  2  Cas.  t.  Lee,  if  the  place 
272 ;  Narris  v.  Norris,  2  CoU.  719 ;  Blagrove  v.  Coore,  j^^^^ 
27  B.  138 ;  Norreys  v.  Franks,  I.  R.  9  Eq.  18.    Rawlin-  *i^e- 
son  V.  Rawlinson,  24  W.  R.  946. 

If,  however,  the  bequest  of  the  things  is  connected  with  Seeus  if 
the   enjoyment  of  the  house  both   being  given  to  the  tionisto 
1  egatee ;  Colleton  v.  Garth,  6  Sim.  19 ;  or  if  the  gift  is  of  fi^^  tSgs 
such  furniture  as  may  be  in  a  particular  place  at  the  m  may  be 

in  the 

testator's  decease,  a  permanent  removal  works  an  ademp-  place. 
tion.     Shaftsbury  v.  Shaftsbury,  2  Vem.  747 ;  Heseltine 
V.  Heseltine,  3  Mad.  276;  Green  v.  Symonds,  1  B.  C.  C. 
129n. ;  Spencer  y.  Spencer,  21  B.  548. 

But  a  removal  for  a  temporary  purpose  will  not  have  Temporary 
this  effect.     DomvUe  v.  Baker,  32  B.  604;  Chapman  v.  ^iiinot 
Hart,  1  Ves.  sen.  271 ;  Norreys  v.  Franks,  I.  R.  9  Eq.  '**«®™- 
18  ;  Land  v.  Devaynes,  4  B.  C.  C.  637  ;  Lord  Brooke  v. 
Earl  of  Warwick,  2  De  G.  &  S.  426. 


II.  Chakgs  op  Interest  of  Testator. 

A  somewhat  diflferent  question  arises  where  the  nature  Effect  of 
of  the  testator's  interest  in  the  subject  matter  of  a  be-  the  testa- 
quest  alters  between  the  date  of  the  will  and  his  death ;  if,  J^J^gj^*^ 
for  instance,  the  testator  subsequently  acquires  the  re-  ***«  ^^  of 
version  of  leaseholds  given  by  his  will.  '"  ^ 

Before  the  Wills  Act  a  specific  bequest  of  a  lease,  un-  Acceptance 

«.  .  -,  ,      m  of  a  newT 

less  the  testator  being  cestui  que  trust  gave  his  mterest  lea^e. 
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the  Wills 
Act. 


in  the  lease  which  includes  the  right  to  the  benefit  of  a 
renewal  by  the  trustee  :  Carte  v.  Carte,  8  Atk.  174 ;  or 
expressly  gave  his  future  interest :  James  v.  Dean,  11  Ves. 
888,  16  Ves.  238,  was  adeemed  by  the  acceptance  of  a 
new  lease  or  the  acquisition  of  the  reversion  :  Marwood 
V.  Turner,  8  P.  Wms.  163  ;  James  v.  Dean,  16  Ves.  238 ; 
Ahney  v.  Miller,  2  Atk.  593;  Capel  v.  Oirdler,  9  Ves. 
509  ;  Slatter  v.  Noton,  16  Ves.  197 ;  and  a  general  gift  of 
lands  or  a  house  in  which  the  testator  had  a  chattel 
interest  was  primd  facie  a  gift  of  that  interest  and  subject 
to  ademption  in  the  same  way.  Budstone  v.  Anderson, 
2  Ves.  418 ;  Hone  v.  Medcraft,  1  B.  C.  C.  261 ;  Coppin 
V.  Fernyhough,  2  B.  C.  C.  291 ;  Colegrave  v.  Manly,  6 
Mad.  72 ;  2  Russ.  238. 

It  seems,  however,  that  the  24th  section  of  the  Wills 
Act  applies  to  such  a  case,  and  since  that  statute  the 
subsequent  acquisition  of  the  reversion  will  not  be  an 
ademption  of  the  gift.  Struthers  v.  Struthers,  5  W.  R. 
809 ;  Cox  V.  Bennett,  6  Eq.  422 ;  not  following  Emuss 
V.  Smith,  2  De  G.  &  Sm.  722 ;  and  see  Miles  v.  Miles, 
L.  R.  1  Eq.  462 ;  Wedgwood  v.  Denton,  12  Eq.  290 ; 
Leckey  v.  Watson,  I.  R.  7  C.  L.  157. 


Bight  of 

retainer 

against 

specific 

legatee. 


III.  Right  op  Retainer. 

It  seems  doubtful  whether  a  specific  legacy  can  be  sub- 
ject to  the  executor's  right  of  retainer  for  a  debt  due 
from  the  legatee  to  the  estate.  Harvey  v.  Palmer,  4  De 
G.  &  S.  425. 


IV.  Exoneration  of  Specipic  Legacies. 

1.  Liabilities  created  by  testator. 
Ezonera-         A  specific  legatee  has  a  right  to  have  his  specific  legacy 
B^elfic        freed  from  the  debts  and  liabilities  of  the  testator  exist- 
frSa^debta   "^8  **  ^^  decease.     Stewart  v.  Denton,  4  Doug.  219, 
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S.  C.  2  Chit.  456  ;  Barry  v.  Harding,  1  J.  &  Lat.  489 ;  and  1ia- 
FitswiUiama  v.  KeUy,  10  Ha.  266.  ^to«f 

So  if  the  testator  has  pledged  the  legacy,  whether  for 
his  own  debt  or  not,  the  legatee  is  entitled  to  compensa- 
tion. Knight  v.  Davis,  3  M.  &  K.  858 ;  Bothamley  v. 
Sherson,  20  Eq.  804. 

2.  Liabilities  incident  to  the  thing. 

With  regard  to  payments  on  specific  legacies  which 
become  due  after  the  testator's  decease,  the  distinction  is 
between  charges  created  by  the  testator  and  charges  inci- 
dent to  the  chattel. 

Thus  rent  or  fines  falling  due  after  the  testator's  death  Rent  fall- 
are  payable  by  the  legatee.  FitzwilUams  v.  Kelly,  10  J^^^e 
Ha.  266.  ««*»*»''» 

death. 

As  to  calls  upon  shares,  the  cases  are  somewhat  con'  cjjg  ^^ 
flicting ;  but  on  the  whole  it  seems  if  the  testator's  estate  ****^|^ 
does  not  remain  liable,  the  liability  must  be  borne  by  the  paid  by 

leflateo* 

specific  legatee.     Armstrong  v.  Burnet,  20  B.  424. 

And  even  if  the  testator's  estate  remains  liable,  but  the 
liability  is  such  that  neither  the  testator  nor  his  estate 
might  ever  have  become  chargeable  with  it,  such  as  the 
liability  on  shares  in  a  banking  or  insurance  company, 
the  specific  legatee  must  bear  it.  Armstrong  y.  Burnet, 
iupra.  Adams  v.  Ferrick,  26  B.  384 ;  see  Wright  v. 
Warren,  4  De  G.  &  S.  867 ;  Fitzwilliama  v.  Kelly,  10 
H.  266. 

And  it  seems  that  calls  on  railway  shares  made  after 
the  testator's  decease  must  be  borne  by  the  specific  legatee. 
Day  V.  Day,  1  Dr.  &  Sm.  261. 

It  would  seem  that  Blount  v.  Hopkins,  7  Sim.  48 ; 
Jacques  v.  Chambers,  4  Rail.  Cases,  499 ;  and  Clive  v.  Clive, 
Kay,  600,  would  not  now  be  followed,  unless  the  two 
former  can  be  supported  on  the  ground  that  the  testator 
had  covenanted  to  pay  the  calls  within  a  given  time. 
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mortgaged 
property  in 
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Devise  of 
mortgaged 
lands  sub- 
ject to  the 
mortgage 
will  not 
exonerate 
the  per- 
sonalty. 


Charge  of 

mortgagee 

on  the 

mortgaged 

land  in  a 

distinct 

sentence. 


V.  Exoneration  of  Mortgaged  Property. 

In  cases  not  affected  by  Locke  King's  Act,  17  &  18 
Vict.  c.  113,  amended  by  80  &  81  Vict.  c.  69,  the  devisee 
of  mortgaged  lands,  the  mortgages  upon  which  have  been 
either  created  or  adopted  by  the  testator,  is  entitled,  in 
the  absence  of  a  contrary  intention,  to  have  the  mortgage 
paid  off  out  of  the  first  four  classes  of  property  in  the 
administration  of  assets ;  and  as  regards  the  fourth,  viz., 
real  estate  charged  with  debts  generally,  if  the  mortgaged 
lands  are  themselves  included  in  the  general  charge  of 
debts,  they  must  bear  a  proportionate  part  of  the  mort- 
gage. Middleton  v.  Middleton,  16  B.  450 ;  Harper  v. 
Munday,  7  T>.  M.  &  G.  869. 

Pecuniary  legacies  are  not  applicable  to  exonerate 
mortgaged  property,  whether  freehold  or  leaseholdl  Lut- 
kins  V.  Leigh,  Cas.  t.  Talb.  58 ;  Johnson  v.  Child,  4 
Ha.  87. 

Similarly,  where  mortgaged  lands  descend,  the  heir  is 
entitled  to  exoneration  out  of  the  first  two  classes  of  pro- 
perty. Hili  V.  Bp.  of  London,  1  Atk.  621 ;  Cheater  v. 
Powell,  7  Jur.  889 ;  Young  v.  Furae,  20  B.  880. 

A  devise  of  lands  expressly  subject  to  the  mortgage 
thereon  will  not  exonerate  the  personalty,  the  words 
"  subject  to  the  mortgage  "  being  held  merely  descriptive. 
Duke  of  Ancaater  v.  Meyer,  1  Bro.  C.  C.  454  ;  Bickham 
V.  CrutweU,  8  M.  &  Cr.  768. 

Nor  will  a  direction  that  part  of  the  mortgaged  land  is 
to  bear  a  larger  proportion  of  the  mortgage  than  other 
part.     Goodwin  v.  Lee,  1  K.  &  J.  377. 

But  it  would  seem  that  a  charge  of  the  mortgage  debt 
upon  the  mortgaged  land  in  a  distinct  sentence  will  make 
the  land  primarily  liable.  Evans  v.  Cockeram,  1  CoL 
428.     See  Hancox  v.  Abbey,  11  Ves.  179. 
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The  law  on  this  subject  has  been  altered  by  Locke  Locke 
King's  Act,  17  &  18  Vict,  c.  113,  which  enacts  that  ^'''«'^^*- 
"when  any  person  shall,  after  the  81st  of  December, 
1854,  die  seised  of  or  entitled  to  any  estate  or  interest 
in  any  land  or  other  hereditaments,  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any 
sum  or  sums  of  money  by  way  of  mortgage,  and  such 
person  shall  not  by  his  will  or  deed  or  other  document, 
have  signified  any  contrary  or  other  intention,  the  heir 
or  devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate  or  any  other  real  estate  of  such  person,  but  the 
land  or  hereditaments  so  charged  shall,  as  between  the 
different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged,  every 
part  thereof,  according  to  its  value,  beaiing  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  whole 
thereof:  Provided  always,  that  nothing  herein  contained 
shall  affect  or  diminish  any  right  of  the  mortgagee  on 
such  lands  or  hereditaments  to  obtain  full  payment  or 
satisfaction  of  his  mortgage  debt,  either  out  of  the  per- 
sonal estate  of  the  person  so  dying  as  aforesaid  or  other- 
wise. Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue 
of  any  will,  deed  or  document  already  made,  or  to  be 
made  before  the  1st  of  January,  1855." 

As  TO  WHAT  Persons  are  within  the  Act. 

The  Crown  taking  personalty  in  default  of  next  of  kin  what  pei-- 
is  within  the  words  "persons  claiming  through  or  under  ^^^Slhe 
the  deceased  person."     Daere  v.  Patrickaon,  1  Dr.  &  ^^ 
Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  other- 
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wise,  from  a  person  dying  after  the  31st  December,  1854, 
is  not  entitled  to  exoneration  by  the  exception  in  the 
proviso,  though  the  will  may  be  made  before  the  Ist 
January,  1855.  Power  v.  Power,  8  Ir.  Ch.  340 ;  Piper 
V.  Piper,  1  J.  &  H.  91 ;  Nelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taMng  under  a  will  made 
before  the  1st  January,  1856,  is  within  the  proviso,  though 
the  will  may  have  been  republished  after  that  date.  Rolfe 
V.  Perry,  3  D.  J.  &  S.  481. 

As  TO  V7HAT  Property  is  within  the  Act. 
What  pro-        Land  devised  on  trust   for  sale,  and  coming  to   the 

perty  is 

within  the    testator  as  personalty,  is  not  within  the  Act :  Lewis  v. 
^  ^yf  ,         Lewis,    13  Eq.   218 ;    nor  are    leaseholds :   Solomon  v. 

-■'  kO'^kl  '^-^        Solomon,    12  W.  E.  540,    10  Jur.  N.  S.  331;  Gael  v. 
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Fenwick,  22  W.  E.  211 ;  but  copyholds  are.     Piper  v. 
Piper,  i  J.  &  H.  91. 

As  TO  WHAT  Mortgages  are  within  the  Act. 
Wbatmort-       Mortgages  by  deposit  of  title  deeds,  with  or  without 
SSin'Se    a  memorandum  of  agreement  to  execute  a  legal  mort- 
^^  gage,  are  within  the  Act.    Pembroke  v.  Friend,  1  J.  &  H. 

132 ;  Davis  v.  Davis,  24  W.  E.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though 
expressed  to  be  only  a  collateral  security.  Goleby  v. 
Coleby,  L.  B.  2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real 
estate  in  aid  of  his  personalty  is  not  within  the  Act. 
Hepworth  v.  HiM,  30  B.  476. 

Nor  is  a  covenant  to  pay  off  a  mortgage  on  land  not 
belonging  to  the  covenantor.  Day  v.  Day,  14  W.  E.  261. 
A  lien  for  unpaid  purchase  money  upon  lands  purchased 
by  a  testator  is,  by  30  &  31  Vict.  c.  69,  s.  2,  within  the  Act, 
,  but  not  a  similar  lien  upon  lands  purchased  by  an  intes- 
tate.    Harding  v.  Harding,  13  Eq.  498. 
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What  is  a  Contrary  Intention  within  the  Act.      Whatiaa 

contrary 

It  was  decided  that  a  general  direction  to  pay  debts,  or  ^^i^°^^ 
to  pay  debts  out  of  the  estate,  did  not  show  the  contrary  -^c*- 
intention  required  by  the  Act.     Pembroke  v.  Friend,  1  J.  to  pay*^"^ 
&  H.  182 ;  Brownson  v.  Lawrance,  6  Eq.  1 ;  Woolatencroft  ^^^^  ** 
V.  Woolstencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  lands  are  devised  in 
strict  settlement  would  make  any  difference  seems 
doul)tful,  at  any  rate  it  would  not  where  the  testator 
himself  contemplates  the  mortgages  as  subsisting  from 
generation  to  generation.    Coote  v.  Lowndes,  10  Eq.  376. 

But  a  direction  that  the  debts  are  to  be  paid  out  of  b^tadi- 
the  personal  estate,  or  out  of  any  particular  fund,  is  a  pay  debts 
contrary  intention.     Moore  v.  Moore,  1  D.  J.  &  S.  602 ;  ^l^igoMd* 
Eno  V.  Tatham,  3  D'.  J.  &  S.  443,  32  L.  J.  Ch.  811 ;  Mel-  ^^^  ^^ 

particolar 

lish  V.  VaUins,  2  J.  &  H.  194 ;  Newman  v.  Wilson,  31  B.  fund  ia. 
88 ;  Maxwell  v.  Hyslop,  L.  R.  4  Eq.  407,  ib.  4  H.  L.  506. 
See  Allen  v.  AUen,  80  B.  896. 

By  the  30  &  81  Vict.  c.  69,  however,  it  is  enacted  that  The 

•^  .  Amend- 

in  the  wills  of  testators  dying  after  the  81st  Dec,  1867,  ment  Act, 

«  80  &  81 

a  declaration  that  debts  are  to  be  paid  out  of  the  personal  vict. 
estate  is  not  to  be  deemed  a  declaration  of  intention  to  ^P*  ^^* 
exonerate  mortgaged  lands.     And  since  this  Act  a  direc- 
tion to  pay  debts  out  of  a  particular  fund  will  not  entitle 
the  devisee  to  exoneration  from  a  mortgage.     Gael  v.  ' 
Fenwick,  22^.^.211. 

Under  this  Act,  "if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  con- 
trary to  the  rule  laid  down  by  Locke  King's  Act,  it  must 
be  a  direction  applying  to  his  mortgage  debts  in  such 
terms  as  distinctly  and  unmistakably  to  refer  to  them ;  " 
per  Giffard,  V.-C,  in  Nelson  v.  Page,  7  Eq.  25,  p.  28.  See 
AUen  V.  Allen,  80  B.  895 ;  Oreated  v.  Oreated,  26  B.  621. 
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Specific  de-  Where  part  of  lands  subject  to  a  mortgage  is  specifically 
pa^of  land  devised,  and  the  rest  given  to  the  residuary  devisee,  or 
^"^J®^J^  where  a  life  interest  is  given,  and  the  remainder  is  given 
is  not'  en-  to  the  residuary  devisee,  there  is  no  evidence  of  an  inten- 
exonera-  tion  within  the  Act  that  the  mortgage  is  to  be  borne  by 
^bitt  *^®  residuary  devisee.  Gibbins  v.  Eyden,  7  Eq.  871 : 
the  resi-       SachvilU  V.  Smith,  17  Eq,  153,  overruling  Browiuon  v. 

duary 

devisee.       Lawrence,  6  Eq.  1. 

Effeot  of  The  further  question  may  arise  whether,  supposing  the 

pay  mort-  testator  directs  the  mortgages  to  be  paid  out  of  a  specific 
Sa^^nd  f^^d,  the  devisees  will  be  entitled  to  exoneration,  if  that 
which  is  in-  fond  is  insufl&cient. 

sufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty, 
the  devisees  will  not  be  entitled  to  exoneration  beyond 
the  value  of  the  fund,  Rodhouse  v.  Mold,  18  W.  R.  854, 
86  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Romilly  in 
AUen  V.  Allen,  80  B.  408,  that  where  a  mortgage  on 
Whiteacre  is  directed  to  be  paid  out  of  Blackacre  the 
mortgagee  is  entitled  to  exoneration  out  of  the  personal 
estate  in  the  first  place,  as  the  Act  only  directs  that  the 
mortgaged  land  shall  be  primarily  liable,  and  does  not 
alter  the  ordinary  rules  of  administration,  where  there  is 
an  intention  that  it  should  not  be  so  liable.     But  quare 
whether  the  decision  above  cited  and  this  dictum  are  re- 
concilable. 
Whether         It  would  Seem  that  where  mortgages  are  directed  to  be 
^dsap-     paid,  and  the  personalty  is  insufficient  to  pay  them,  the 
^^*^^nt"^    several  lands  bear  only  the  mortgages  secured  upon  them, 
of  mort-      and  not  a  proportionate  share  of  all  the  mortgages.  JFw- 
more  than    den  V.  Wisdcn,  6  Jur.  N.  S.  455. 

the  mort- 

S^.'*^'^  VI.  Rents  and  Profits. 

^^^  *^  A  devise  of  lands  being  specific  carries  the  rents  and 
rents  from    profits  from  the  death  of  the  testator. 

the  testa-      *^ 
tor's  death. 
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Since  the  Apportionment  Act,  83  &  84  Vict.  c.  86,  rents  Apportion- 
ment Act. 
are  to  be  considered  as  accruing  from  day  to  day,  and  are 

apportionable  where  the  testator  dies  between  two  rent 

days.     The  Act  applies  to  residuary  as  well  as  specific 

dsYises,  and  apparently  it  makes  no  difference  whether 

the  will  is  made  before  or  since  the  Act.     Capron  v. 

Caprofiy  17  Eq,  288 ;   Hasluck  v.  PecUey,  19  Eq.  271 ; 

Rosengrove  v.  Burke,  I.  R.  7  Eq.  187. 

Where  a  legacy  is  charged  upon  land  only,  interest  is   Legacy 
payable  from  the  testator's  death.    Spurway  v.  Glyn,  9  Lnd^oniy, 
Ves.  488 ;  Shirt  v.  Westby,  16  Ves.  893 ;  Pearson  v.  Pear-  SJ^tfrol 
son,  1  Sch.  &  Lef.  10.  the  death. 

On  the  other  hand,  a  legacy  charged  upon  the  proceeds  Not  if 

-  charged  on 

of  the  sale  of  lands  bears  interest  only  from  a  year  after  proceeds  of 
the  testator's  death.     Turner  v.  Buck,  18  Eq.  801.  ^^^ 

Contingent  Gifts. 

1.  A  future  devise  of  lands,  whether  the  fee  is  vested  Future  de- 

vise does 
in  trustees  or  is  in  abeyance,  does  not  carry  the  mter-  not  carry 

mediate  rents  and  profits,  which  pass  either  under  the  mediate  ' 

residuary  clause,  if  there  is  one,  or  to  the  heir.     Hopkins  ^^^^ 

V.  Hopkins,  Ca.  t.  Talb.  45 ;  Duffield  v.  Duffield,  8  Bl.  N. 

S.  260  ;  Percival  v.  Percival,  9  Eq.  886 ;  EddeVs  Trust, 

11  Eq.  559. 

And  the  intermediate  rents  are  undisposed  of  till  the 

actual  birth  of  the  devisee.    Richards  v.  Richards,  Jo. 

764 ;  Mowlem's  Trust,  18  Eq.  9 ;  see  Rawlins  v.  Rawlins, 

2  Cox,  425. 

2.  Nor  will  a  ftiture  residuary  devise  carry  intermediate  whether 

residuflfv 

rents  and  profits.  Hodgson  y.Earl  of  Bective,  1  H.  &  M.  ©mot. 
376, 10  H.  L.  656. 

8.  A  contingent  residuary  gift  of  personalty  carries  the  A  future 

intermediate  interest  during  the  period  allowed  for  accu-  ^quest^ 

mulation.      Green  v.   Ekins,    2  Atk,   478;   Drakeley's  ^^^^^^ 

Estate,  19  B.  395.  diate  in- 

terest. 
E  2 
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Chattels  real  follow  the  same  rule.  Hodgson  v.  Earl 
ofBective,  1  H.  &  M.  376,  10  H.  L.  656. 

4.  And  if  realty  and  personalty  are  blended  in  a  future 
residuary  gift,  intermediate  profits  will  pass.  Oenery  v. 
Fitzgerald,  Jac.  468;  GlanvlU  v.  GlanviU,  2  Mer.  88; 
Ackers  v.  Phipj>s,  9  Bl.  N.  S.  431,  3  CI.  &  F.  666. 

But  personalty  to  be  laid  out  in  land,  or  realty  to  be 
converted,  follow  the  rules  of  personalty  and  realty 
respectively.     Bective  v.  Hodgson,  10  H.  L.  666. 

When  there  is  a  gift  to  a  class,  which  is  capable  of  in- 
crease up  to  the  time  of  distribution,  the  whole  of  the 
income  for  the  time  being  goes  to  those  members  who  take 
vested  interests  from  time  to  time.     Shepherd  v.  Ingram 
Amb.  448 ;  Mills  v.  Norris,  6  Ves.  336 ;  Scott  v.  Earl  of 
Scarborough,  1  B.  164 ;  Mainwaring  v.  Beevor,  8  Ha.  44. 

A  specific  legacy  carries  with  it  all  the  income  and  pro- 
fits which  may  accrue  upon  it  after  the  testator's  death. 
Clive  V.  Clive,  Kay,  600  ;  Maclaren  v.  Stainton,  3  D.  F. 
&  J.  202 ;  and  see  Carron  Company  v.  Hunter,  L.  R.  1 
Sc.  H.  L.  362. 

It  has  been  held  that  the  Apportionment  Act,  1870,  does 
not  apply  as  between  specific  and  residuary  legatees.  White- 
head V.  Whitehead,  16  Eq.  628 ;  see,  however,  18  Eq.  829. 

It  does  not  apply  to  the  profits  of  a  private  partner- 
ship.    Jones  V.  Ogle,  8  Ch.  192. 

The  question  sometimes  arises  what  are  profits  ac- 
cruing after  the  death  of  the  testator. 

A  bonus  or  dividend  on  shares  declared  before  the 
testator's  death,  but  not  payable  till  afterwards,  will  not 
pass  with  the  shares.  Lock  v.  V enables,  27  B»  698  ;  De 
Gendre  v.  Kent,  L.  R.  4  Eq.  288. 

Nor  will  the  profits  of  a  partnership,  declared  after  the 
testator's  death,  for  a  period  ending  in  his  lifetime.  26- 
botson  V.  Elam,  L.  R.  1  Eq.  188 ;  Browne  v.  CoUins,  12 
Eq.  686. 
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On  the  other  hand,  a  debt  is  to  be  considered  as  theDjhts 
profits  of  the  year  in  which  it  is  paid.    Mdclaren  v.  Stain- 
tan,  8  D.  F.  &  J.  202. 

In  determining  what  is  corpus  and  what  interest,  the  Apportion- 

ment  ap- 

Apportionment  Acts  apply,  as  well  between  tenant  for  pUea  where 
life  and  remainderman,  as  where  in  certain  events  an  Jerest  u" 
absolute  interest  is  cut  down  to  a  life  interest.     Clive  v.   ^*  ^**^*^- 
Clive,  7  Ch.  433. 


VII.  Interest  on  General  Legacies. 
Where  a  legacy  is  contingent,  or  payable  at  a  future  Intorost 

.       .  given  to  a 

time,  and  interest  is  given  in  the  meantime,  or  the  in-  legatee 
come  is  given  for  maintenance,  the  whole  interest  or  JS^iywit 
income   as  it   accrues  vests   absolutely  in  the  legatee.  *c<^®^ 
Sarris  v.  Finch,  M*Clel.  141 ;  Peek's  Trust,  16  Eq.  221. 

General  legacies,  including  gifts  by  appointment  under   From  what 

,    .  .    ,  time  in- 

a  power  vested  m  a  married  woman,  are  payable  at  the  terest  is 
end  of  a  year  from  the   testator's   death.      Tatham  v.  ^neral  ^"^ 
Drummond,  2  H.  &  M.  262.  ^"f^^ 

when  no 

A.  Therefore,  where  no  time  for  payment  is  fixed,  in-   time  for 
terest  runs  from  that  time,  whether  the  legacies  are  pay-  appointed, 
able  "  as  soon  as  possible,"  or  not.     Webster  v.  Hale,  8 
Ves.  410 ;  Benson  v.  Maude,  6  Mad.  15. 

A  legacy  payable  out  of  any  particular  part  of  the  assets  ^«ct/>^  * 

,  /.        ,  .  direction  to 

of  the  testator  bears  mterest  from  a  year  after  his  death,  pay  out  of 
though  it  may  be  directed  to  be  paid  out  of  such  assets  Xhwi  re- 
**when  received,"  the  assets  being  presumed  to  be  got  in  ^^®<^ 
at  the  end  of  a  year.     Wood  v.  Penoyre,  13  Ves.  325. 

But  if  the  testator  considers  it  doubtful  whether  the 
fund  in  question  will  ever  become  part  of  his  assets, 
interest  is  not  payable  till  it  is  actually  got  in.  Lord  v. 
Lord,  L.  E.  2  Ch.  782. 

It  makes  no  difference  that  the  legacies  are  charged  charge  on  a 
upon  personalty  and  a  reversionary  interest  in  realty,  ^^^era^o"^- 

terest. 
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and  if  the  personalty  is  insufficient  the  legacies,  neverthe- 
less, bear  interest  from  a  year  after  the  death.  Freeman 
V.  Simpson,  6  Sim.  75 ;  Earl  of  Milltown  v.  French,  4 
CI.  &  F.  276 ;  10  BL  N.  S.  1. 

But  this  is  not  the  case  where  the  fund  out  of  which 
the  legacy  is  primarily  payable  is  wholly  reversionary. 
Earl  V.  BeUingham,  24  B.  448. 

In  what  On  the  other  hand  interest  is  payable  from  the  testa- 

cases  in-        i     »     J     x-L 
terest  is       tor  s  death : — 

from^the  ^'  ^^^^^  ^®  testator  is  the  father  or  in  loco  parentis 

death.  to  the  legatee,  provided  the  latter  is  an  infant.    Wilson  v. 

l^^^ '''  Maddison,  2  Y.  &  C.  C.  872. 

r^nt****^  2.  Where  the  legatee,  though  a  stranger,  is  an  infant, 

Mainten-  ^^^  maintenance  is  given  out  of  the  legacy  {Newman  v. 

rec^d  oat  ^^*^^^^>  ^  Sw.  689),  even  though  the  legacy  may  be  con- 

of  the  tingent.     Re  Richards,  8  Eq.  119. 

Legacy  in  8.  Where  the  legacy  is  in  satisfaction  of  a  debt  of  the 

satisfaction  testator.     Clarke  v.  Sewell,  3  Atk.  99. 

of  a  debt.  ^  ^  ' 

A  legacy  in  satisfaction  of  the  debts  of  another  person 
will  not  prima  facie  carry  interest  till  the  expiration  of  a 
year  from  the  testator's  death.  Askew  v.  Thompson,  4 
K.  &  J.  620 ;  but  if  certain  property  is  to  be  applied 
among  such  persons  as  have  "  any  just  or  indisputable 
demand  "  upon  a  third  person,  interest  will  be  payable  on 
the  debts  as  far  as  the  fund  will  go.  Aston  v.  Gregory 
6  Ves.  151. 
When  a  B.  A  legacy  payable  at  a  future  day,  whether  vested  or 

lament  is   ^^^f  Carries  interest  only  from  the  time  fixed  for  its  pay- 
fixed  in-      j^ejjt.     Lloyd  v.  Williams,  2  Atk.  108 ;  Heath  v.  Perry, 

terest  runs  i^  f  f  99 

from  then.  3  Atk.  101 ;  Festing  v.  AUen,  5  Ha.  575 ;  Gotch  v.  Foster, 
5  Eq.  811 ;  Lord  v.  Lord,  L.  R.  2  Ch,  782 ;  Holmes 
V.  Crispe,  18  L.  J.  Ch.  489. 

If  the  period  arrives  in  the  testator's  lifetime  interest 
runs  from  his  death.  Coventry  v.  Higgins,  14  Sim.  80; 
Pickwick  V.  Oibbes,  1  B.  271. 
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But  though  a  period  is  appointed  for  payment,  or  the  Exoeptiona. 
legacy  is  contingent,  interest  runs  from  the  death  : — 

1.  "Where  the  legatee  is  an  infant  child  of  the  testator,   Testator  in 
or  an  infant  to  whom  the  testator  has  placed  himself  in  rentU  to 
loco  parentis,  and  the  will  provides  no  other  maintenance,  ^     *^** 
whether  the  legacy  be  vested  or  contingent.    Harvey  v. 
Harvey y  2  P.  W.  21 ;  Incledon  v.  NoHhcote,  8  Atk.  432, 

438 ;  Donovan  v.  Needham,  9  B.  164 ;  see  Mole  v.  Mole, 
1  Dick.  810. 

And  where  there  is  provision  for  maintenance  during 
a  portion  of  the  minority  of  the  legatee,  interest  on  the 
legacy  will  be  allowed  during  the  rest.  Chambers  v.  Gold- 
win,  11  Ves.  1 ;  Martin  v.  Martin,  L.  R.  1  Eq.  369 ;  see 
Cusack  V.  JeUicoe,  22  W.  R.  344. 

2.  And  even  where  the    legatees    are  strangers  if   a  General  in- 
general  intention   is  expressed  of  providing    for   their  provide 
maintenance  out  of  their  legacies,  they  will  carry  interest  ™^*®'^' 
from  the  death.    Pett  v.  Fellows,  1  Sw.  561,  note ;  Lam- 

hert  V.  Parker,  Coop.  t.  Eldon,  143  ;  Leslie  v.  Leslie,  LI. 
&  G.  t.  Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular 
event  which  does  not  happen  is  not  enough.  Festing  v. 
AUen,  5  Ha.  675. 

And  now,  under  Lord  Cranworth's  Act,  28  &  24  Vict.  c.  I^rd  Cran- 
145,  sec.  26,  which  applies  to  wills  executed  or  confirmed  let. 
after  the  28th  August,  1860,  the  whole  or  any  part  of 
the  income  of  any  legacy,  to  the  income  and  capital  of 
which  an  infant  is  contingently  entitled,  may  be  paid  to- 
wards his  maintenance  in  all  cases.  Be  Cotton,  1  Ch. 
D.  232  ;  see,  too,  In  re  Breed's  Will,  1  Ch.  D.  226. 

8.  Where  a  fund  is  directed  to  be  at  once  set  apart  Severed 
from  the  rest  of  the  testator's  estate  it  carries  the  income 
from  the  testator's  death.     BodUy  v.  Dawes,  1  Kee.  362  ; 
Dundas  v.  Wolfe  Murray,  1  H.  &  M.  425 ;  Kidman  v. 
Kvdmany  40  L.  J.  Ch.  859. 
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Future  gift 
of  principal 
with  in- 
terest. 


Where  a 
rested 
legacy  is 
divested 
the  in- 
terest be- 
longs to  the 
legatee  up 
to  the 
period  of 
divesting. 


But  the  severance  must  be  necessary  from  causes  con- 
nected with  the  legacy  itself,  and  not,  for  instance, 
because  the  residue  has  become  immediately  payable. 
Festing  v.  Allen,  5  Ha.  578. 

Where  there  is  a  future  gift  of  principal  "  with  in- 
terest," interest  is  calculated  from  the  end  of  a  year  after 
the  testator's  death  till  the  time  of  payment.  Knight 
V.  Knight,  2  S.  &  St.  490. 

Where  a  vested  legacy  is  given  to  an  infant  and  no 
time  of  payment  is  fixed  and  the  legacy  is  given  over 
upon  a  contingency,  the  infant  or  his  representatives  are 
entitled  to  the  interest  which  has  accrued  due  till  the 
contingency  iiappens.  Taylor  v.  Johnson,  2  P.  W.  504  ; 
Barber  v.  Barber,  3  M.  &  Cr.  688 ;  Mills  v.  Robarts,  1  R. 
&  M.  555. 

The  person  taking  a  vested  interest  under  the  gift  over, 

no  condition  as  to  payment  being  annexed  to  his  gift,  is 

entitled  to  interest  from  the  time  when  the  gift  over  takes 

effect,  or  from  a  year  after  the  testator's  death  whichever 

period  is  latest.     Laundy  v.  WiUiams,  2  P,  W.  481. 


From  what 
time  an- 
nuities are 
payable. 


Payment  of  Annuities. 

An  annuity  begins  to  run  from  the  death  of  the  testa- 
tor, the  first  payment  is  therefore  due  at  the  end  of  a 
year  unless  the  annuity  is  directed  to  be  paid  monthly 
or  quarterly,  in  which  case  instalments  are  payable  at 
the  end  of  the  first  month  or  quarter  :  Houghton  v.  Frank- 
Un,  1  S.  &  St.  890. 

And  if  the  first  payment  of  an  axmuity  payable  quarterly 
is  directed  to  be  made  at  the  end  of  eighteen  months, 
a  quarter's  instalment  is  payable  at  that  time.  Irvin  v. 
Ironmonger,  2  B.  &  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and 
legacies  are  paid,  see  Astley  y.  Earl  of  Essex,  6  Ch.  898  ; 
Bawson  v.  M'Cavsland,  I.  B.  7  Eq.  284 ;  22  W.  B.  145, 
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It  does  not  appear  to  be  quite  settled  when  interest  Particular 

IcizacT  £or 

is  payable  on  a  gift  of  a  particular  legacy,  not  residuary,  to  mo  ^th 
one  for  life  with  remainder  over ;  see  Gibson  v.  Bott,  7  ""^<*«^- 
Ves.  89,  where  Lord  Eldon  lays  down  that  interest  is 
not  payable  till  the  end  of  the  second  year. 

Arrears  of  an  annuity  will  not  as  a  rule  carry  interest.  Arrears  of 
Batten  v.  Eamley,  2  P.  Wms.  163  ;  Anderson  v.  Dwyer,  ^^^^ 
1  Sch.  &  Lef.  801 ;  Martin  v.  Blake,  3  Dr.  &.  War.  125  :  SS^" 
Taylor  v.  Taylor,  8  Ha.  120 ;  Toire  v.  Browne,  5  H.  L. 
566  ;  WheaiUy  v.  Daviea,  24  W.  R.  818. 


VIII.  Legacy  Duty. 

Legacy  duty,  in  the  absence  of  a  direction  to  the  con-  Legacy 

trary,  is  in  all  cases  payable  by  the  legatee  even  though  what 

the  legacy  is  to  a  creditor  in  discharge  of  a  debt  due  from  T^^h^ 

a  third  person.    Foster  v.  Ley,  2  Sc.  438 ;  2  B.  N.  C.  269.  ^^^  duty. 

Les^acies  given  free  from  deduction  or  free  from  ex-  Free  from 

deductiona. 

pense  are  free  from  duty.  Barksdale  v.  Gilliatt,  1  Sw. 
652 ;  Courtoy  v.  Vincent,  T.  &  E.  433 ;  GosdenY,  DotteriU, 

I  M.  &  K.  56 ;  Louch  v.  Peters,  1  M.  &  K.  489 ;  see 
Stow  V.  Davenport,  5  B.  &  Ad.  357 ;  2  Nev.  &  M.  836, 
and  see  Turnery.  Mullinetix,  IJ.  &  H.  334. 

A  gift  of  a  clear  sum  or  annuity  is  a  gift  clear  of  legacy  ^  ^^  * 

dear 

duty.     Gvdey.  Mumford,  2  Y.  &  C.   Ex.  448;  HaynesY.  eum. 
Haynes,  3  D.  M.  &  G.  590. 

So  is  a  gift  of  a  fund  to  produce  a  clear  annual  sum, 
which  siun  is  to  be  paid  to  the  legatee.   Morris  v.  Burton, 

II  Sim.  161 ;  Cole's  Will,  8  Eq.  271. 

But  a  gift  of  a  frmd  to  produce  a  clear  annual  sum 
and  to  pay  the  dividends  of  the  stock,  and  not  the  exact 
sum  to  the  legatee,  is  not  a  gift  free  from  legacy  duty, 
the  term  clear  being  referred  to  the  costs  of  investment. 
Banks  v.  Bracthwaite,  32  L.  J.  Ch.  35 ;  Sanders  v.  Kid" 
dell,  7  Sim.  536  ;  Pridie  v.  Field,  19  B.  497. 
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CHAPTER  IX. 


AS  TO  THE  MEANING  OF  CERTAIN  WORDS. 


Money — 
what  it 
includes. 


Will  not 
pass  stock. 


UnlesB 
there  is  no 
money. 


I.  Money  includes  bank  notes :  Cliapman  v.  Hart,  1  Ves, 
jun.  271 ;  and  money  at  the  bank  on  a  current  account  as 
well  as  on  deposit:  Manning  v.  Purcell,  7  D,  M.  &  G.  55 ; 
and  money  in  the  hands  of  an  agent  of  the  testator: 
Ogle  V.  Knipe,  8  Eq.  434 ;  and  apparently  arrears  of  a 
superaunuation  allowance  from  government,  and  money 
payable  by  a  friendly  society  for  funeral  expenses :  see 
Collins  V.  Collins,  12  Eq.  455  ;  and  any  money,  of  which 
at  the  time  of  the  testator's  death,  he  might  have  claimed 
immediate  payment,  but  not  an  apportioned  part  of  an 
annuity  nor  accruing  interest:  Byrom  v.  Brandreth, 
16  Eq,  476 ;  Collins  v.  CoUins,  12  Eq.  455 ;  nor  money 
deposited  with  a  stakeholder  to  abide  the  event  of  a  bet : 
Manning  v.  Purcell,  supra ;  nor  money  due  on  a  current 
account  from  a  salesmaster  :  Smith  v.  Butler,  8  J.  &  L. 
565  ;  De  RoebiLck  v.  Lord  Chncurry,  I.  B.  5  Eq.  588 ;  nor 
stock  in  the  funds.  Hotham  v.  Sutton,  15  Ves.  819; 
Qosden  v.  Dotterill,  1  M.  &  K.  56  ;  Ommaney  v.  Butcher, 
T.  &  R.  260 ;  Lowe  v.  Thomas,  Kay,  869 ;  5  D.  M.  & 
G.  815  ;  Collins  v.  Collins,  12  Eq.  455. 

Money  will,  however,  pass  stock  where  there  is  at  the 
date  of  the  will  and  the  death  no  money  properly  so 
called:  Chapman  v.  Reynolds,  28  B.  221;  or  where 
stock  is  expressly  referred  to  as  money  :  Newman  y. 
Newman,  26  B.  218. 
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In  some  cases  a  larger  sense  has  been  given  to  the  When  the 
term  money,  and  it  has  been  held  to  pass  the  residuary  money  will 
personalty.  pam  the 

residue. 

1.  It  is  clear  that  a  gift  of  "  the  whole  of  my  money  " 
will  only  pass  money  properly  so  called,  though  there 
may  be  very  little  of  it,  and  it  is  given  for  life  with  re- 
mainders, at  any  rate  where  the  gift  is  followed  by  specific 
or  general  bequests.  Lowe  v.  Thomas^  Kay,  369 ;  6  D. 
M.  &  G.  316 ;  Lamer  v.  Lamer ^  3  Dre.  704. 

So,  too,  money  must  be  construed  strictly  where  it  is 
used  as  one  of  several  terms  of  description,  showing  that 
it  was  not  alone  meant  to  pass  the  personal  estate. 
Cowling  v.  Cowling,  26  B.  449. 

2.  But  where  the  testator  declared  himself  desirous  of 
making  a  settlement  of  his  affairs,  and  appointed  execu- 
tors to  take  and  receive  all  monies  in  his  possession  or 
due  to  him,  the  whole  personal  estate  was  held  to  pass. 
Waite  V.  Combes,  6  De  G.  &  S.  676. 

And  in  Prichard  v.  Prichard,  11  Eq.  232,  the  whole 
personal  estate  was  held  to  pass  imder  a  gift  of  the  "  in- 
come of  my  principal  money  "  to  A.  for  life,  and  after- 
wards to  be  divided  among  her  children,  apparently  on 
the  ground  that  there  was  only  a  sum  of  2392.  money 
proper  at  the  testator's  death. 

8.  When  there  is  a  direction  to  pay  debts,  or  legacies  Gift  of  re- 
have  been  given,  and  the  residue  of  money  is  then  given,  moneyafter 
the  whole  personal  estate  will  pass.     The  general  per-  J^r™®'^*^* 
Bonalty  being  liable  to  pay  debts  and  legacies,  the  residue  legadee. 
must  be  a  residue  ejusdem  generis.    Lynn  v.  Kerridge, 
West.  Rep.  tem.  Hard.  172 ;  Legge  v.  Asgill,  T.  &  R. 
265,  w. ;  Rogers  v.  Thomas^  2  Kee.  8 ;  Dowson  v.  Gaskoin, 
lb.  14 ;  Stocks  v.  Barre,  Jo.  64 ;  Barrett  v.  White,  24  L.  J. 
Ch.  724 ;  1  Jur.  N.  S.  652 ;  Grosvenor  v.  Durston,  25  B.  99- 
See,  too,  Langdale  v.  Whitfield,  4  K.  &  J.  426.   Gosden  v. 
Dotterii,  1  M.  &  K.  66,  must  be  considered  overruled. 
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In  such  a  case  the  fact  that  a  specific  legacy  is  after- 
wards given  makes  no  difference.  Montagu  v.  Earl  of 
Sandwich,  33  B.  324. 

Similarly,  where  the  testator  gave  his  money  and  goods 
to  his  wife  for  life,  and  at  her  death  bequeathed  certain 
legacies  and  the  remainder  of  his  property,  the  money 
was  held  to  include  the  personal  estate,  as  the  testator 
showed  that  he  was  disposing  at  his  wife's  death  of  the 
same  property  as  he  meant  her  to  have  for  life.  Olen- 
dening  v.  GUndening,  9  B.  324. 

Of  course,  if  there  is  an  express  gift  of  residue,  money 
must  be  construed  in  its  strict  sense.  Willis  v.  Plaskett, 
4  B.  208. 

The  same  is  the  case  where  the  word  is  not  money, 
but  '*  ready  money :  *'  Re  PoweU,  Jo.  49 ;  or  "  money  to 
my  account : "  Hastings  v.  Hane,  6  Sim.'67  ;  or  "  money  in 
bonds  or  consols  or  anything  else :  "  Stooke  v.  Stooke,  85 
B.  396 ;  or  where  money  is  referred  to  as  "  such  cash :  " 
Nevinson  v.  Lady  Lennard,  34  B.  487. 
Money  **of  "  Money  of  or  to  which  the  testator  may  be  possessed 
I  may  be      OT  entitled  "  will  include  monies  due  on  security  or  other- 


^J!^,^'  wise.     Langdale  v.  Whitfield,  4  E.  &  J.  426. 

Money  due  "  Money  due  and  owing  at  the  testator's  decease  "  will 
^^'  pass  a  balance  at  the  bank  :  Carr  v.  Carr,  1  Mer.  541 ; 
stock :  Waite  v.  Combes,  5  De  G.  &  S.  676 ;  damages 
recovered  by  the  executor  and  unliquidated  at  the  time 
of  the  death:  Bide  v.  Harrison,  17  Eq.  76;  money 
receivable  on  a  policy  of  insurance  upon  the  testator's 
life:  Petty  v.  Wilson,  L.  R.  4  Ch.  574;  and  money 
due  to  the  testator  from  an  executor  where  the  estate  has 
been  got  in  before  the  testator's  death:  Bainbridge 
V.  Bainbridge,  9  Sim.  16;  see  Byrom  v.  Brandreth, 
16  Eq.  475 ;  but  not  a  distributive  share  in  a  residuary 
personal  estate  not  proved  to  have  been  got  in  at  the 
time  of  the  death:  Martin  v.  Hobson,  8  Ch.  401;   see 
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Collins  V.  Doyle,  1  Russ.  185 ;  nor  money  due  on  a  con- 
tract of  service  not  completed  till  after  the  testator's 
death.  Stephenson  v.  Dowson,  3  B.  342;  Wilkes  v. 
Collin,  8  Eq.  388. 

"  Beady  money  "  will  pass  money  at  call  at  a  bank :  Roady- 
Parker  v.  Marchant,  1  Y.  &  C.  Ch.  290 ;  1  Ph.  856 ;  "'''''^^* 
PowelVs  Trust,  Jo.  49 ;  Vaisey  v.  Reynolds,  5  Buss.  12  ;  or 
in  the  hands  of  an  agent  used  as  a  banker:  Fryer  v. 
Rankin,  11  Sim.  55 ;  but  not  notes  of  hand :  Powell's 
Trust,  supra ;  nor  debts  due  from  an  agent :  Parker  v. 
Marchant,  supra ;  or  in  the  liands  of  a  salesmaster :  Smith 
V.  Butler,  1  J.  &  L.  692 ;  nor  dividends  not  demanded : 
May  V.  Grove,  8  De  G.  &  S.  462 ;  nor  rent  or  interest 
due  on  a  mortgage :  Fryer  v.  Rankin,  supra. 

Similarly  *'  cash"  will  not  include  bonds,  long  annuities,  Oaah. 
or  promissory  notes.     Beales  v.  Crisford,  13  Sim.  592. 

As  to  the  meaning  of  the  words  "  money  in  the  funds : "  Money  in 

the  funds. 

see  Burnie  v.  Getting,  2  Coll.  824 ;  Mangin  v.  Mangin, 
16  B.  800;  Ridge  v.  Newton,  2  D.  &  War.  289 ;  Slingsby 
V.  Grainger,  7  H.  L.  278 ;  Ellis  v.  Eden,  23  B.  548 ; 
Brotvn  v.  Brown,  6  W.  B.  613. 

"  Securities  for  money  "  will  not  pass  a  balance   on  SecuritieB 

,       _       __  for  money. 

current  account  at  the  bank :  Vaisey  v.  Reynolds,  5  Buss. 
12  ;  nor  money  on  a  deposit  account :  Hopkins  v.  Abbott, 
19  Eq.  222 ;  nor  I.  0.  U.'s :  Barry  v.  Harding,  IJ.  &  Lat. 
475  ;  nor  shares :  Huddleston  v.  Gouldbury,  10  B.  547  ; 
Turner  Y.  Turner,  21  L.  J.  Ch.  843 ;  nor  bank  stock :  Ogle 
v.  Knipe,  8  Eq.  484;  nor  mere  debts  :  Re  Mason* s  Will, 
84  B.  494 ;  nor  a  lien  for  unpaid  purchase  money:  Goold 
V.  Teague,  7  W.  E.  84 ;  5  Jur.  N.  S.  116 ;  nor  money  lent 
on  mortgage  where  the  legal  estate  is  in  trustees,  and  the 
testator  is  entitled  only  to  the  residue  after  certain  pay- 
ments, but  it  passes  money  lent  on  mortgage,  the  right  to 
receive  which  is  in  the  testator :  Ogle  v.  Knipe,  supra ;  and 
stock  in  the  funds :  Bescoby  v.  Pack,  1  S.  &  St.  500. 
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Whether 
the  legal 
estate  in  a 
mortgage 


Money  on 
secnrity. 


Railway 
sharea. 


PUte. 


Fanutnre. 


And  under  the  term  securities  for  money  the  legal 
estate  in  mortgaged  property  will  pass  whether  there  are 
words  of  limitation  or  not.  King^s  Mortgage,  5  De  G.  & 
S.  644  ;  Ex  parte  Barber,  5  Sim.  451 ;  Mather  v.  Thomas, 
6  Sim.  115 ;  10  Bing.  44  ;  3  M.  &  Sc.  687 ;  Rippen  v. 
Priest,  13  C.  B.  N.  S.  808. 

And  this  will  be  the  case  though  the  subject  matter  of 
the  gift  is  expressly  made  subject  to  payment  of  debts,  a 
direction  inapplicable  to  the  legal  estate.  Re  Field,  9 
Ha.  414 ;  Knight  v.  Robinson,  2  K.  &  J.  503 ;  overruling 
Silvester  v.  Jarman,  10  Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons,  as 
tenants  in  common,  would  not  prevent  the  legal  estate 
from  passing.  Ex  parte  Whiteacre,  cited  1  Sand,  on 
Uses,  369  n. ;  1  Jar.  661. 

It  seems  doubtful  whether  the  term  "money  on  secu- 
rity" will  by  itself  pass  the  legal  estate  in  mortgaged 
property :  Re  Cautley,  17  Jur.  124 ;"  22  L.  J.  Ch.  391  ; 
but  it  will  if  the  donee  is  to  receive  money  on  security,  &c. 
Doe  d.  Guest  v.  Bennett,  6  Ex.  892 ;  ArrowsmitVs  Trust, 
27  L.  J.  Ch.  704 ;  4  Jur.  N.  S.  1123 ;  see  Brown  v.  Brown, 
6  W.  R.  613. 

But  the  term  will  not  pass  a  charge  created  under  a 
settlement  to  which  the  testator  is  entitled.  Earl  Povlett 
Y.  Hood,  85  B.  234. 

Under  the  description  railway  shares,  shares  and  stock 
will  pass  together.  Morrice  v.  Aylmer,  L.  R.  10  Ch, 
148;  lb.  7  H.  L.  717,  overrruling  Oakes  v.  Oakes,  9 
Ha.  666. 

A  gift  of  plate  does  not  include  plated  articles.  Holden 
V.  Ramsbottom,  4  Giff.  205. 

FuimtuTe  primd  facie  includes  only  such  furniture  as 
is  reserved  for  domestic  or  personal  use  :  Farrant  v. 
Spencer,  1  Ves.  sen.  97 ;  Pratt  v.  Jackson,  2  P.  Wms. 
302;    1  Bro.  P.  C.  222;    Manning  v.  PwrceU,  2  Sm. 
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&  G.  284 ;   7  D.  M.  &  G.  55 ;   Domvile  v.  Taylor,  82 
B.  604. 

It  includes  plate  ;  Dot  wine  or  books :  Kelly  v.  Powhtt, 
Amb.  606 ;  Porter  v.  Tournay,  3  Ves.  811 ;  see  too,  Cole 
Y.  Fitzgerald,  1  S.  &  St.  189 ;  3  Russ.  301 ;  Birch  v. 
Dawson,  2  A,  &  E.  37. 

A  gift  of  furniture  in  a  house  passes  only  ihe  furniture 
permanently  kept  there.   WUkina  v.  Jodrell,  11  W.  R.  588. 

Under  the  term  stock,  growing  crops  will  pass  to  the  Farming 
devisee  of  the  land  where  they  grow  :  Blake  v.  Gibbs,  5 
Bass.  13  n. 

But,  apparently,  if  the  farm  is  devised  to  A.  and  the 
stock  to  B.,  growing  crops  will  pass  to  B.  only  if 
the  gift  of  the  stock  is  coupled  with  the  general  per- 
sonal estate.  Cox  v.  Godsalve,  6  East,  604  n. ;  West  v. 
Moore,  8  East,  339 ;  Rudge  v.  Winnal,  12  B.  857 ;  and 
Vaisey  v.  Reynolds,  5  Russ.  12 ;  and  see  Harvey  v.  Harvey, 
82  B.  441 ;  Creagh  v.  Creagh,  18  Ir.  Ch.  28 ;  Burbidge  v. 
BurUdge,  16  W.  R.  76. 

As  to  the  meaning  of  plant  and  goodwill,  see  Blake  v.  Plant  and 

ffoodwill  * 

Shaw,  Jo.  732 ;  Churton  v.  Douglas,  lb.  174 ;  as  to  live  uvo  and  ' 
and  dead  stock,  Hutchinson  v.  Smith,  11  W.  R.  417.  ^^  ^^ 

The  word  legacy  is  primarily  applicable  to  personalty  Legacy, 
only. 

It  does  not  apply  to  land  given  on  trust  for  sale  and 
division :  White  v.  Lake,  6  Eq.  188 ;  but  it  does  to  a 
legacy  charged  on  real  estate :  Hodges  v.  Grant,  4  Eq.  140. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to 
which  it  can  refer :  Hope  d.  Brown  v.  Taylor,  1  Burr.  268; 
Ha/rdacre  v.  Nash,  5  T.  R.  716. 

Similarly  the  appointment  of  a  residuary  legatee  will  Legatee, 
only  give  him  personal  property.     Windus  v.  Windus,  21 
B.  373 ;  6  D.  M.  &  G.  549 ;  Hillas  v.  HiUas,  10  I.  Eq. 
134;   Re  Giles,    14  Ir.  Ch.  311;   Kelktt  v.  Kellett,  3 
Dow.  248. 
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"  will "  in- 
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But  the  appointment  of  a  person  "  residuary  legatee  of 
all  my  ^property  "  will  give  him  realty.  Warren  v.  Newton, 
Drury,  464;  Day  v.  Daveron,  12  Sim.  200;  Davenport  v. 
Coltman,  9  M.  &  W.  481 ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  dis- 
posing of  all  his  real  and  personal  estate,  and  then  ap- 
points a  residuary  legatee.  Pitman  v.  Stevens,  15  East,  505. 

Or  if  he  expressly  shows  that  he  includes  realty  in  the 
residuary  gift  by  a  direction  not  to  sell  a  house  till 
the  death  of  the  tenant  for  life,  on  whose  death  the  pro- 
perty becomes  divisible  among  the  residuary  legatees. 
Davenport  v.  Coltman,  9  M.  &  W.  481. 

And  when  realty  and  personalty  are  made  a  mixed  fund 
for  the  payment  of  legacies,  it  seems  the  residuary  legatee 
will  take  everything  that  remains.  Evans  v.  Crosbie,  15 
Sim.  602 ;  Wildes  v.  Davies,  1  Sm.  &  G.  475 ;  see  post, 
p.  96. 

The  word  legacies  includes  annuities:  Bromley  v. 
Wright,  7  Ha.  334;  Ward  v.  Grey,  26  B.  485;  Mvllins  y. 
Smith,  1  Dr.  &  S.  204 ;  Heath  v.  Weston,  8  D.  M.  &  G. 
601 ;  Sibley  v.  Perry,  7  Ves.  522. 

And  the  term  pecuniary  legacies  would  also,  it  would 

seem,  include  annuities.     Oaskin  v.  Rogers,  L.  R.  2  Eq. 

284. 

But  if  the  testator   expressly   distinguishes  between 

legatees  and  annuitants,  legacies  will  not  include  annuities. 

Oaskin  v.  Rogers,  supra ;  Weldon  v.  Bradshaw,  I.  R.  7 

Eq.  168. 

It  seems  the  term  legacy  does  not  primd  facie  include  a 
gift  of  residue,  though  legatee  would  include  a  residuary 
legatee.     Ward  v.  Orey,  26  B.  485. 

The  word  will  includes  primd  facie  all  testamentary 
instruments,  which,  together,  make  the  will :  Crosbie  v. 
MacdouaU,  4  Ves.  610 ;  Cordon  v.  Lord  Reay,  5  Sim. 
274  ;  Aaron  v.  Aaron,  8  De  G.  &  Sm.  475. 
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But  if  the  testator  expressly  distinguishes  between  will 
and  codicil  the  will  must  mean  the  will  proper  :  Bunny  v. 
Bunny,  8  B.  109 ;  Pratt  v.  Pratt,  14  Sim.  129 ;  Farrer 
V.  St.  Catherine's  CoU.,  16  Eq.  19. 

So,  too,  a  reference  to  a  will  of  a  particular  date  does 
not  include  a  codicil  of  different  date.  Burton  v.  Newbery, 
1  Ch.  D.  284. 

It  would  seem  that  the  term  messuage  or  house  would  House  or 
include  a  garden :  Garden  v.  Tuck,  Cro.  El.  89,  8  Leon. 
214,  pi.  283 ;  Lomhe  v.  Stoughton,  18  L.  J.  Ch.  400 ; 
but  not  land  contiguous  to  or  enjoyed  with  the  house : 
Roe  d.  Walker  v.  Walker,  8  B.  &  P.  875. 

A  gift  of  a  house  with  its  appurtenances  will  pass  every-  Appurte- 
thing  naturally  belonging  to  the  enjoyment  of  the  house, 
such  as  a  garden  or  orchard.     Boocher  v.  Samford,  Cro. 
El.  118 ;  Doe  d.  LempriJre  v.  Martin,  2  W.  Bl.  1148 ; 
Buck  d.  Whalley  v.  Nurton,  1  B.  &  P.  58. 

But  land  will  not  pass  as  appurtenant  to  a  house  or 
to  other  lands.  See  Plowd.  169  a.  170,  Co.  Lit.  121  b. ; 
Heam  v.  Allen,  Cro.  Car.  67  ;  Lister  v.  Pickford,  84  B. 
676. 

A  gift  of  the  use  and  occupation  of  a  house  does  not  Use  and 
involve  a  personal  use  so  as  to  prevent  the  donee  from  *^^^  ^^^'        ^ 
letting.     Rahbethy.  Squire,  4  De  G.  &  J.  406.  v.^/^.  *»«'  ^  1^^^^/^  /-^  -/    ^^"^ 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house, 
shows  that  the  testator  contemplated  a  personal  use. 
Maclaren  v.  Stainton,  27  L.  J.  Ch.  442 ;  4  Jur.  N.  S. 
199. 

A  devise  of  a  house  as  occupied  by  A.  will  not  pass  a  Devise  of  a 
merely  occasional  easement  enjoyed  by  A.   over  other  ocrapied 
property  of  the  testator :  Polden  v.  Bastard,  L.  R.  1  Q.  ^^  ^ 
B.  156;   though  the  words  as   enjoyed   by  A.  might: 
Bodenham  v.  Pritchard,  1  B.  &  C.  850. 

The  proper  legal  meaning  of  "  the  premises  "  is  pra-  Premises. 
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missa,  but  it  may  be  used  in  a  popular  sense  as  a  de- 
scription of  certain  property,  as  in  the  phrase  house 
and  premises ;  but  in  such  a  case  it  will  only  include 
property  in  connection  with  the  particular  property  men- 
tioned. Lethbridge  v.  Lethbridge,  8  D.  F.  &  J.  523,  4  i6. 
85 ;  Read  v.  Read,  15  W.  R.  165. 


Words  es- 
tate or  pro- 
perty alone 
will  pass 
realty, 


where 
coupled 
with  other 
words. 


II.   Words  appropriate  to  Realty    and   Personalty 

Respectively. 

Under  the  words  personal  property,  estate  and  effects, 
personal  property  alone  passes.  Belaney  v.  Belaney,  L. 
R.  2  Eq.  210,  2  Ch.  188. 

1.  The  words  estate  or  property  alone  are,  however, 
sufficient  to  carry  real  estate.  Mayor  of  Hamilton  v» 
Hodsdon,  6  Moo.  P.  C.  76,  11  Jur.  198 ;  Hawksworth  v. 
Hawksworthf  27  B.  1. 

Where  these  words  are  coupled  with  other  words  which 
would  alone  be  sufficient  to  carry  the  whole  of  the  personal 
property,  the  word  estate  will,  primd  facie,  carry  realty,  as 
it  would  otherwise  be  insensible.  TiUey  v.  Simpson,  2  T. 
R.  659  n. ;  Edwards  v.  Barnes,  2  Bing.  N.  C.  252  ;  Doe 
d.  Walls  V.  La/nglands,  14  East,  870 ;  Jongsm/i  v.  Jongs- 
ma,  1  Cox,  862  ;  Patterson  v.  Huddart,  17  B.  210  ; 
Hamilton  v.  Buckmaster,  L.  R.  8  Eq.  828 ;  Sanderson  v. 
Dobson,  7  C.  B.  81,  and  10  B.  47,  overruling  same  case, 
1  Ex.  141 ;  and  see  Dobson  v.  Bowness,  5  Eq.  404 ; 
Loftus  V.  Stoney,  17  Ir.  Ch.  178. 

And  if  there  are  any  words  in  the  gift  accurately  applic- 
able to  realty,  such  as  "  devise,"  the  fact  that  the  trusts 
declared  are  only  applicable  to  personalty  will  not  prevent 
the  real  estate  from  passing.  Doe  d.  Burkitt  v.  Chapman, 
1  H.  Bl.  228 ;  Dunnage  v.  White,  1  J.  &  W.  588 ; 
Stokes  V.  Salomons,  9  Ha.  75 ;  Lloyd  v.  Lloyd,  7  Eq.  458 ; 
Longley  v.  Longley,  18  Eq.  188. 
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And  real  estate  will  pass  even  if  there  are  no  words 
technically  appropriate,  and  the  trusts  declared  are  not 
literally  applicable  to  realty,  if  they  can  be  held  popularly 
applicable.  Saumarez  v.  Saumarez,  4  M.  &  Cr.  881 ; 
D'Almaine  v.  Moseley,  1  Drew.  682 ;  Morison  v.  Hoppe, 
De  G.  &  Sm.  284. 

Thus  the  words  "  coUect  and  get  in  "  will  not  prevent 
realty  from  passing.  Hamilton  y.  BuckmasteVy  L.  B.  8 
Eq.  828. 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  in- 
applicability of  the  subsequent  trusts  to  realty  is  imma- 
terial. O'TooU  V.  Browne y  8  E.  &  B.  572  ;  Streatfield  v. 
Cooper,  27  B.  838 ;  FuUerton  v.  Martin,  22  L.  J.  Ch. 
898 ;  Dobson  v.  Bowness,  5  Eq.  404.  See,  too,  Affleck  v. 
James,  17  Sim.  121. 

If,  however,  the  gift  is  to  trustees,  their  executors,  ad- 
ministrators and  assigns,  on  trusts  exclusively  applicable 
to  personalty,  real  estate  will  not  pass.  Doe  d.  Spearing 
V.  Buckner,  6  T.  E.  610 ;  Pogson  v.  Thomas,  6  Bing.  N. 
C.  887  ;  Coard  v.  Holdemess,  20  B.  147. 

It  has  sometimes  been  said,  that  if  the  words  with 
which  the  word  "  estate  "  is  coupled  are  not  sufficient  to 
carry  all  the  personal  property,  estate  will  be  confined 
to  personalty.  See  TiUey  v.  Simpson,  2  T.  E.  659  n. ; 
D'Almaine  v.  Moseley,  1  Dr.  682.  The  rule  appears,  how- 
ever, to  be  unsupported  by  actual  decision,  and  has  been 
disapproved  of.     See  Loftus  v.  Stoney,  17  Ir.  Ch.  178. 

At  any  rate,  where  there  is  a  prior  devise  of  lands  a  gift 
of  the  "  rest  and  residue  of  my  estate,**  or  "  all  other  my 
estate,"  though  coupled  with  words  which  would  not 
alone  carry  all  the  personalty,  will  carry  realty.  Scott  v. 
Alberry,  Com.  887,  8  Vin.  Abr.  229,  pi.  14 ;  Fletcher  v. 
Smiton,  2  T.  E.  656. 

Of  course  where  the  testator  shows  that  he  uses  the 
word  estate  as  equivalent  to  eflfects,  only  personalt}^  will 
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pass.  Timewell  v.  Perkins,  2  Atk.  102 ;  Doe  d.  HurreU  v. 
HurreU,  5  B.  &  Aid.  18. 
What  I  may       2.  The  words  "  whatever  I  may  die  possessed  of"  will 

die  pOB-  1, 

sessed  oi     ^^"7  realty. 

It  makes  no  difference  that  the  person  to  whom  the 
.    gift  is  made  is  also   appointed    executor.     Pitman    v. 
Stevens,  16  East,  505 ;  Wilce  v.  Wilce,  6  M.  &  P,  682,  7 
Bing.  664 ;  Thomas  v.  Phelps,  4  Rnss.  848. 

Though,  on  the  other  hand,  these  words  may  be  con- 
trolled by  being  coupled  with  personalty.  Monk  v.  Maw- 
desley,  1  Sim.  286 ;  Cook  v.  Jaggard,  L.  B.  1  Ex.  125. 

AU  the  So  the  words  "  all  the  rest,**  though  following  gifts  of 

personalty,  will  pass  realty.    A  tree  v.  A  tree,  11  Eq.  280. 

Meets.  8.  The  word  effects  primd  facie  will  not  pass  real 

estate :  Doe  v.  Dring,  2  Mau.  &  S.  448 ;  Doe  d.  Haw  v. 
Earles,  15  M.  &  W.  460,  unless  the  testator  shows  that  he 
has  used  it  in  an  inaccurate  sense  :  Marquis  of  Titchfield 
V.  Homcastle,  2  Jur.  610 ;  Melsome  v.  Long,  8  Jur.  N.  S. 
1078 ;  but  effects  both  real  and  personal  will.  Hogan 
V.  Jackson,  8  B.  P.  C .  888,  Cowp.  299. 

Chattels.  4.  On  the  other  hand,  chattels  real  and  personal,  primd 

facie  will  not,  unless  explained  by  the  context.     Orayson 
V.  Atkinson,  1  Wils.  888. 


CHAPTER  X. 

THE  EFFECT  OF  A  DEYISE  IN  GENERAL  TERMa 

I.  Freeholds. 

In  wills,  prior  to  the  Wills  Act,  a  residuary  devise  Operation 
included  only  lands  possessed  by  the  testator  at  the  date  deviae^on 
of  his  will,  and  of  which  he  had  not  attempted  to  make  ^^^^^ 
any  disposition  by  his  will.  Wills  Act 

It  included,  therefore,  the  reversion  in  lands  in  which 
partial  interests  only  had  been  previously  given.  Rooke 
V.  Rooke,  2  Vem.  461,  1  Eq.  Ab.  210,  pi.  17 ;  White  v. 
Vitty,  2  Russ.  484,  4  Russ.  584. 

And  in  the  case  of  contingent  and  executoiy  devises 
it  included  the  interest  undisposed  of  in  the  event  of  those 
devises  not  taking  effect :  Doe  d.  Wells  v.  Scott,  8  Mau. 
&  S.  800 ;  or  until  they  take  effect :  Egerton  v.  Massey, 
8  C.  B.  N.  S.  888 ;  but  not  lapsed  or  void  devises. 

Now  by  the  25th  section  of  the  Wills  Act,  real  estate  Effect  of 
comprised  in  any  devise  which  shall  fail  or  be  void  shall  ^^  ^g  ^ 
be  included  in  a  residuary  devise.  ™*^«  *^® 

will  speak 

And  by  the  24th  section  every  will  shall  be  construed  from  the 
with  reference  to  the  real  and  personal  estate  comprised    ^ 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will. 

A  contrary  intention  is  not  sufficiently  manifested  by  a  What  is  a 
gift  of  the  freehold,  "  to  which  I  am  entitled,"  though  there  ^J^on. 
may  be  a  subsequent  devise  of  copyholds  ''  to  which  I  am 
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Use  of  the 
word 


now. 


» 


BeTendons 
pass  under 
a  general 
devise. 


Deyiaeof 
lands  not 
settled 
indudes  a 
reyersion 
in  settled 
lands. 


Though 
some  of 
the  limita- 
tions are 
inappro- 
priate to 
the  rever- 
sion. 


or  at  the  time  of  my  death  shall  be  entitled."  Ld.  Lilford 
V.  Powya  Keck,  30  B.  800. 

Nor  is  the  word  "  now  **  alone  sufficient  to  restrict  the 
bequest.  Wagstaff  v.  Wagstaff,  8  Eq.  229 ;  Hepburn  v. 
Skirving,  4  Jur.  N.  S.  651. 

But  if  the  testator  expressly  distinguishes  between  the 
two  periods  by  giving  such  freeholds  and  leaseholds  as 
are  now  vested  in  me,  "or  as  to  the  said  leasehold 
premises  as  shall  be  Vested  in  me  at  the  time  of  my 
death,"  the  word  now  must  be  referred  to  the  date  of 
the  will.  Cole  v.  Scott,  1  Mac.  &  G.  518,  1  H.  &  T.  477. 
See  p.  28,  ante. 

IT.  Eeversions. 

1.  Reversions,  whether  vested  in  the  testator  at  the 
time  of  making  his  will  or  remaining  in  him  after  the 

limitations  of  his  will  are  exhausted,  pass  by  a  general 
devise  of  lands.  Chester  v.  Chester,  8  P.  W.  56 ;  Doe  d. 
Moreton  v.  Fossick,  1  B.  &  Ad.  186;  Mostyn  v.  Champ- 
neys,  1  Scott,  293,  1  Bing.  N.  C.  341. 

2.  And  a  devise  of  lands  not  settled,  or  out  of  settlement, 
is  equivalent  to  a  devise  of  lands  not  otherwise  disposed 
of,  over  which  the  testator  has  absolute  dominion,  and 
wiU  therefore  pass  a  reversion  in  fee  in  settled  lands.  In* 
corporated  Society  v.  Richards,  1  Dr.  &  War.  268; 
Chester  v.  Chester,  8  P.  W.  56;  A.-O.  v.  Vigors,  8  Ves. 
256 ;  Jones  v.  Skinner,  5  L.  J.  Ch.  87. 

A  charge  of  annuities  upon  the  lands  passing  by  the 
general  words  will  not  exclude  reversions.  Doe  d. 
Moreton  v.  Fossick,  1  B.  ifc  Ad.  186 ;  Doe  d.  PeU  v. 
Jeyes,  1  B.  &  Ad.  598. 

8.  The  fact  that  the  limitations  on  which  the  reversion  is 
dependent  are  such  that  some  of  the  limitations  of  the 
will  cannot  take  effect  upon  the  reversion,  wiU  not  prevent 
the  reversion  from  passing. 
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If  there  are  other  lands  besides  the  reversion  the  limi- 
tations inapplicable  to  the  reversion  will  be  referred  to 
the  other  lands  reddendo  singula  singulis.  Doe  d.  Earl 
Cholmondeley  v.  Weatherby,  11  East,  322 ;  William  d. 
Sughes  v.  Thomas,  12  East,  141 ;  Freeman  v.  Duke  of 
Chandos,  Cowp.  368 ;  Doe  d.  Nethercote  v.  Bartle,  5  B. 
&  Aid.  492 ;  Morris  v.  Lloyd,  88  L.  J.  Ex.  202. 

And  under  this  head  would  come  all  wills  since  the 
Wills  Act,  where  such  of  the  limitations  as  can  never  take 
effect  upon  the  reversion  may  be  looked  upon  as  intended 
to  operate  upon  affcer-acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will 
pass  if  some  of  the  limitations  of  the  will  are  applicable 
to  it.  Church  v.  Mundy,  12  Ves.  426  ;  Tennent  v.  Ten- 
nent,  Dru.  temp.  Sugden,  161,  1  Jo.  &  Lat.  879  ;  Ford  v. 
Ford,  6  Ha.  486 ;  Roe  d.  James  v.  Avis,  4  T.  R.  605. 
Ooodtitle  d.  Daniel  v.  Miles,  6  East,  494,  must  be  con- 
sidered overruled. 

4.  If,  however,  none  of  the  limitations  of  the  will  could  Whether  a 
take  eflfect  upon  the  reversion,  there  seems  no  reason  for  J^j^^S^all 
supposing  the  reversion  would  pass  :  Tennent  v.  Tennent,  ^  ^^^^ 
supra,  is  not  contra,   since  the  devise  of  the  reversion  inappro- 
was  capable  of  taking  eflfect  so  far  as  the  life  interest  ^ 
given  to  R.  was  concerned.     Ooodtitle  d,  Daniel  v.  Miles, 

supra,  seems  to  have  been  decided  upon  this  principle, 
though  the  facts  did  not  justify  its  application. 

5.  And,  of  course,  the  reveraion  will  not  pass  if  the  tes- 
tator expressly  treats  it  as  undisposed  of  by  his  will ;  if, 
for  instance,  he  treats  the  estates  in  which  he  has  a 
reversion  as  descendible  on  failure  of  the  prior  limita- 
tions.    Strong  v.  Teatt,  2  Burr.  912,  8  B.  P.  C.  219. 

III.  Leaseholds  for  Lives. 

The    same    rules    are    applicable  to  leaseholds    for  Leaseholds 
lives,  which,   being  freehold   interests,    pass    under    a 
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general  devise  thoagh  some  of  the  limitations  are  in- 
applicable. Fitzroy  v.  Howard^  8  Buss.  225 ;  WeigaJl  v. 
Broome,  6  Sim.  99. 


rV.  Copyholds. 

Copyholds.  By  the  statute  55  Geo.  3,  c.  192,  and  sections  8  and  4 
of  the  Wills  Act,  copyholds,  whether  surrendered  to  the 
use  of  the  will  or  not,  pass  by  a  general  devise.  Doe  d. 
Clarke  v.  Ludlarriy  7  Bing.  275,  5  Moo.  &  P.  48. 

The  effect  of  section  8  of  the  Wills  Act  is  only  to 
dispense  with  the  necessity  for  a  surrender,  and  not  to 
convey  the  estate  into  the  devisee  without  admission. 
The  estate  therefore  remains  in  the  customary  heir  till 
admittance.     Oarland  v.  Mead,  L.  B.  6  Q.  B.  441. 

Before  the  statute  of  55  Geo.  8,  equitable  estates  of 
copyholds  which  could  not  be  surrendered  could  be  de- 
vised by  words  of  direct  reference :  Alien  v.  Potdton, 
1  Yes.  sen.  121 ;  but  they  did  not  pass  by  a  general 
devise  of  lands  ;  but  now,  as  the  evidence  of  intention  to 
pass  copyholds  inferred  from  a  surrender  is  unnecessary, 
it  seems  they  would  pass  under  a  general  devise.  See, 
per  Lord  Cranworth,  in  Torre  v.  Brown,  5  H.  L.  555, 
574. 

And  by  the  effect  of  the  3rd  section,  a  general  devise 
of  lands  will  pass  copyholds,  freed  from  the  widow's  right 
to  freebench,  as  such  right  would  have  been  barred  prior 
to  the  passing  of  that-  section  by  a  surrender.  Lacey 
V.  HUl,  19  Eq.  846. 


Equitable - 
estates  in 
copyholds. 


V.  Leaseholds  for  Years. 

Leaseholds  A  general    devise    of    lands   before  the    Wills    Act 

where  they  does  not  carry  leaseholds  for  years  if  there  are  any 

^J^^^"  freeholds ;  on  the  other  hand,  if  there  are  no  freeholds. 

Wills  Act.  leaseholds  may  pass.    Rose  v.  Bartlett,  Cro.  Car.  292 ; 
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Thompson  v.  Lawley,  2  B.  &  P.  308 ;  OuUy  v.  Davis,  10 
Eq.  562. 

Leaseholds  will,  however,  pass  under  the  description  Words  of 
lands  which  the  testator  "  then  stood  seised  or  possessed  ap^i^bie 
of,  or  in  any  way  interested  in."     Addis  v.  Clement y  2  I^J^®" 
P.  W.  456. 

The  word  possessed  is  the  important  word,  and  lease- 
holds have  been  held  not  to  pass  under  a  similar  devise 
without  the  word  possessed.  Pistol  v.  Riccardson,  2 
P.  W.  459  «. ;   Davis  v.  Gibbs,  8  P.  W.  26. 

The  word  farm  will  pass  a  leasehold  as  well  as  a  free-  Farm. 
hold  portion  :   Lane  v.  Stanhope,  6  T.  R.  845;  unless  it 
is  restricted  by  the  addition  of  "  all  other  my  freehold 
lands."     Arkell  v.  Fletcher,  10  Sim.  299. 

So,  too,  land  held  on  lease  and  attached  to  a  freehold 
house,  passes  under  ''  messuages  or  tenements  with  the 
appurtenances."  Hobson  v.  Blackburn,  1  M.  &  K.  571 ; 
Doe  V.  Martin,  2  W.  Bl.  1148. 

And"**" leaseholds"*^ pass  where  the  devise  is  to  certain 
persons  to  hold  for  ever,  or  otherwise  according  to  the 
natures  and  tenures  thereof :  Hartley  v.  Hurle,  5  Ves. 
540 ;  Swift  v.  Swift,  1  D.  F.  &  J,  160 ;  or  where  the 
lands  are  described  by  acreage,  which  can  only  be  satis- 
fied by  including  leaseholds.  Goodman  v.  Edwards,  2 
M.  &  K.  759- 

Since  the  Wills  Act,  however,  leaseholds  pass  under  Leaseholds 
a  general  devise  of  lands  unless  there  is  a  contrary  J^^^ 

intpn  ti  on  devise  sinoo 

mtenuon.  ...  the  Wills 

Such  a  contrary  intention  is  not  shown  by  the  fact  Act. 
that  the  "  lands  "  in  question  are  devised  in  strict  settle-  p^ntmy 

^     ^  ^  intention. 

ment  without  any  provision  to  prevent  the  leaseholds 
from  vesting  indefeasibly  in  the  first  tenant  in  tail  at  his 
birth.     Wilson  v.  Eden,  11 B.  287,  5  Ex.  752,  14  B.  817, 
18  Q.  B.  474,  16  B.  158. 
But  if  there  is  a  direction  to  accumulate  the  rents  and 
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profits  daring  the  minority  of  a  tenant  for  life  or  in  tail, 
and  if  he  attains  twenty-one  to  pay  the  accumulations  to 
him,  or  if  he  dies  under  twenty-one  to  invest  them  in 
freehold  land,  to  be  settled  to  the  same  uses — a  direc- 
tion inconsistent  with  the  absolute  vesting  of  the  lease- 
holds in  a  tenant  in  tail  at  birth, — and  a  power  of  selling 
the  "lands"  and  investing  the  proceeds  in  leaseholds, 
to  be  settled  upon  the  same  trusts,  but  so  that  they  shall 
not  vest  in  any  tenant  in  tail  dying  under  twenty-one, 
and  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  corresponding  with  the  uses  of  the  devised  lands 
with  the  same  proviso  against  absolute  vesting,  the 
testator  by  the  provisions  against  the  vesting  of  lease- 
holds in  any  tenant  in  tail  dying  under  twenty-one  shows 
that  he  would  have  inserted  similar  provisions  in  the 
devise  of  the  "  lands,*'  unless  he  had  intended  leaseholds 
not  to  pass  under  that  name.  Prescott  v.  Barker,  L.  R. 
9  Ch.  174. 
LeaseholdB  A  devise  of  "  freehold  "  lands,  or  of  *'  real "  estate  is 
pass  under  not  affected  by  the  24th  section  of  the  Wills  Act :  Stone 
^^M  V.  Greening,  13  Sim.. 890;  Emusa  v.  Smith,  2  De  G.  & 
lands  or       gm.  722 ;    Turner  v.   Turner,  21  L.  J.  Ch.  848 ;    and 

real  estate. 

therefore  leaseholds  will  only  pass  if  there  are  no  free- 
holds. Day  V.  Trig,  1  P.  W.  286 ;  Doe  d.  Dunning  v. 
Cranstoun,  7  M.  &  W.  1 ;  Gully  v.  Davis,  10  Eq.  562. 

In  this  respect  the  Wills  Act,  since  which  after-ac- 
quired freeholds  might  pass,  will  not  prevent  leaseholds 
from  passing  where  there  are  no  freeholds.  Nelson  v. 
Hopkins,  21  L.  J.  Ch.  410 ;  Gully  v.  Davis,  10  Eq.  562. 

And  where  a  testator  was  possessed  of  a  leasehold 
interest,  and  also  of  the  reversion  in  fee  from  the 
expiration  of  three  years  after  the  end  of  the  term  in 
certain  premises,  the  whole  interest  has  been  held  to 
pass  under  the  word  freehold.  Matthews  v.  Matthews, 
4  Eq.  278, 
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VI.  Beneficial  Interest  in  a  Mortgage. 

A   general    devise    of  lands  wiU   not    without   more  Beneficial 
pass  the  beneficial  interest  in   a  mortgage.     Strode  v.  JJ^^^™ 
RusseU,  2  Vem.  621,  624 ;   Casbome  v.  Scarfe,  1  Atk.  8»«o- 
606 ;  see  2  J.  ifc  W.  194.     See  Martin  d.   Weston  v. 
Mowlin,  2  Burr.  969,  where  the  testator  was  mortgagee 
in  possession. 

Nor  will  a  devise  of  lands  by  a  particular  description 
pass  the  beneficial  interest  in  a  mortgage  of  those  lands 
if  there  is  anything  else  to  which  the  devise  can  apply ; 
if,  for  instance,  the  testator  was  owner  of  the  freehold 
and  at  the  same  time  mortgagee  of  the  lease  of  the  land. 
Bomn  V.  Barlow,  11  Eq.  454,  8  Ch.  171. 

But  a  devise  of  particular  lands  of  which  the  testator 
is  only  mortgagee  to  several  persons  in  succession,  would, 
it  seems,  pass  the  beneficial  interest,  as  something  was 
clearly  intended  to  pass,  and  the  limitations  are  inappro- 
priate to  a  devise  of  the  mere  legal  estate.  Woodhouse  v. 
Meredith,  1  Mer.  450.  See,  too,  Knollys  v.  Shepherd,  1 
J.  &  W.  499 ;  Clarke  v.  Abbott,  Bam.  Ch.  457,  461. 

VII,  Trust  and  Mortgage  Estates. 

A  general  devise  to  a  person  absolutely  without  Legal  es- 
more  will  pass  the  legal  estate  in  property  of  which  the  trust  and 
testator  is  trustee  or  mortgagee.  Lord  Braybroke  v.  "Jf^**^ 
Inskip,  8  Ves.  417. 

There  is,  however,  a  distinction  between  cases  where 
the  testator  is  mortgagee  in  trust,  and  where  he  is  also 
beneficially  entitled  to  the  mortgage  money. 

1.  Where  the  testator  has  the  legal  estate  in  a  mort-  Wbere  the 
gage,  and  the  beneficial  interest  is  also  vested  in  him,  the  mortgagee 
legal  estate  passes  under  a  gift  of  "  all  the  rest  of  my  ^^^^, 
real  and  personal  estate  to  A.   for  her  own  use  and  titled  to 
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the  mort-     benefit,"  though  there  may  be  a  charge  of  debts.     Re 
money.        Stevens'  Willy  6  Eq.  597.     In  such  a  case  it  is  reasonable 
to  suppose  that  the  beneficial  ownership  and  the  legal 
estate  were  meant  to  go  together. 

But  if  the  devise  is  to  trustees^  subject  to  a  charge  of 
debts,  apparently  the  legal  estate  would  not  pass,  the 
argument  from  the  convenience  of  uniting  the  legal 
estate  with  the  beneficial  interest  being  away  :  Re  Hors- 
felly  M'C.  &  Y.  292 ;  a  fortiori  where  the  devise  is  to 
trustees  subject  to  the  payment  of  debts  upon  trusts  inap- 
plicable to  the  legal  estate.  Packman  v.  Moss,  1  Ch.  D. 
215. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on 
any  security,  they  take  the  legal  estate.  Re  ArrowsmitKs 
Trusts,  6  W.  E.  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after 
payment  of  debts  to  two  persons  as  tenants  in  common. 
Doe  d,  Roylance  v.  Lightfoot,  8  M.  &  W.  558. 

Or  where  it  is  to  several  persons  in  definite  shares, 
though  not  subject  to  debts.  Martin  v.  Laverton,  9  Eq. 
568. 

Or  even  where  it  is  to  an  indefinite  class,  as  tenants  in 
common.  Re  Finney* s  Estate,  8  Giff.  465. 
Mere  tnirt  2.  Mere  trust  estates  will  not  be  prevented  from  passing 
under  a  general  devise  by  words  of  benefit  superadded. 
Bainbridge  v.  Lord  Ashburton,  2  Y.  &  C.  Ex.  847 ;  Sharpe 
V.  Sharpe,  12  Jur.  898  ;  Lewis  v.  Matthews,  L.  R.  2  Eq. 
177  ;  and  see  Ex  parte  Shaw,  8  Sim.  159. 

But  they  will  not  pass  where  there  is  a  charge  of  debts. 
Doe  d.  Reade  v.  Reade,  8  T.  R.  118  ;  Duke  of  Leeds  v. 
Munday,  8  Ves.  848 ;  Hope  v.  LiddeU,  21  B.  188.  See, 
however,  Re  Brown  and  Sibley,  24  W.  E.  782.  ^'  ^*  •  ^  /^li 

Nor  where  the  devise  is  on  trust  for  sale.  Ex  parte 
Marshall,  9  Sim.  555 ;  Re  Ca«tley,  17  Jur.  124 ; 
MorUy's  WiU,  10  Ha.  298. 


estates. 
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Nor  where  the  devise  is  to  uses  in  strict  settlement. 
Thompson  v.  Grant,  4  Mad.  438. 

As  to  whether  a  devise  to  the  separate  use  will  prevent 
trust  estates  firom  passing.  See  LindseU  v.  Thacker,  12 
Sim.  178. 

8.  Where  a  testator  has  contracted  to  sell  real  estate,  Oonstroct- 
so  that  he  is  a  constructive  trustee  of  the  legal  estate,  it  ^^^  *"^ 
will  pass  under  a  devise  of  trust  estates.  Lysaght  v.  Ed- 
wards, 2  Ch.  D.  499.  Purser  v.  Darby,  4  K.  &  J.  41, 
only  decides  that  where  the  estate  contracted  to  be  sold  is 
specifically  devised  it  is  excepted  from  a  general  devise  of 
trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in 
lands  contracted  to  be  sold  will  pass  under  a  general 
devise  of  real  and  personal  estate  upon  trust  to  get  in  and 
dispose  of  the  personalty,  the  legal  estate  being  required 
for  the  purpose  of  the  trust.  Wall  v.  Bright,  1  J.  ifc  W. 
494;  Lysaght  v.  Edwards,  2  Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common 
with  limitations  over.      ThirtU  v.  Vaughan,  24  L.  T.  5. 

Vni.  The  Operation  op  a  Gift  in  General  Terms 

UPON  Powers. 

In  Wills  before  the  Wills  Act  a  general  devise  will  Effect  of  a 
not,  as  a  rule,  carry  lands  over  which  the  testator  has  a  vise  on 
general  power  of  appointment.    Hoste  v.  Blackman,  6  fore^^e^ 
Mad.  190;  Roake  v.  Denn,  4  Bl.  N.  S.  1.  Wills  Act. 

But  the  lands  subject  to  the  power  will  pass  : 

If   there  is  a  clear    disposition    of  land^    and   the  Asreganb 
testator  has  at  the  time  no  other  lands.    Stcmden  v.       ^' 
Stcmden,  2  Ves.  jun.  589,  6  B.  P.  C.  198;    Denn  v. 
Roake,  6  Bing.  475,  5  B.  &  C.  782. 

But  there  must  be  a  clear  disposition  of  lands,  and  not 
merely  such  general  words  as  estate  or  property,  though 
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they  woiild  be  sufficient  to  pass  the  proper  lands  of  the  testa- 
tor. Jones  V.  Curry i  1  Sw.  66;  Evans  v.  Evans,  23  B.  1. 
The  land  subject  to  the  power  is  allowed  to  pass  only 
in  order  to  give  effect  to  the  words  of  the  will,  and  not 
because  the  testator  has  shown  an  intention  to  execute 
the  power,  and  therefore  only  so  much  of  the  land  subject 
to  the  power  will  be  allowed  to  pass  as  is  sufficient  to  give 
effect  to  the  words  of  the  will.  Thus,  if  a  testator  has 
freeholds  and  a  power  of  appointment  over  freeholds  and 
copyholds,  a  devise  of  his  freeholds  and  copyholds  will 
pass  only  the  copyholds  and  not  the  freeholds  subject  to 
the  power.  Lewis  v.  Llewellyn,  T.  &  R.  104 ;  Napier  v. 
Napier,  1  Sim.  28. 

But  a  gift  of  real  and  personal  estate  where  the 
testator  has  no  real  estate,  but  has  a  power  of  appointing 
real  and  personal  estate,  will  pass  both  the  real  and 
personal  estate  subject  to  the  power.  Standen  v.  Standen 
2  Ves.  jun.  589,  6  B.  P.  C.  193. 

Where  a  testator  has  power  to  devise  lands,  and,  at 
the  same  time,  of  appointing  a  sum  charged  upon  the 
land,  a  general  devise,  whether  before  or  since  the  Wills 
Act,  will  not  operate  as  an  appointment  of  the  sum  so 
charged.     Clifford  v.  Clifford,  9  Ha.  675. 

ABzegaids  These  rules  are  not  applicable  to  personalty  since, 
though  the  testator  might  not  at  the  time  of  the  bequest 
have  possessed  any  property  but  that  subject  to  the  power 
which  could  have  passed  uinder  the  bequest,  it  would 
have  been  effectual  with  regard  to  after-acquired  property. 
Therefore,  if  there  is  at  the  testator's  death  any  property 
upon  which  the  words  of  general  gift  can  take  effect,  the 
power  will  not  be  executed.  Jones  v.  Curry,  1  Sw.  66 ; 
Langham  v.  Nenny,  8  Ves.  467  ;  Croft  v.  Slee,  4  Ves.  60 ; 
Bradley  v.  Westcott,  18  Ves.  445 ;  Bv^kland  v.  Barton,  2 
H-  Bl.  136 ;  Jones  v.  Tucker,  2  Mer.  538- 

If  at  hU  It  is  also  said  that  even  if  there  be  at  the  testator's 
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death  no  other  property  upon  which  the  general  words  death  the 
can  operate,  the  power  will  nevertheless  not  be  executed,  j^ag  no  pro- 
In  aU  the  cases,  however,  cited  in  support  of  this  propo-  ^^g^^* 
sition,  there  was  some  property  besides  that  subject  to  the  j^ct  to  the 
power.     See  supra.     In  Jonea  v.   Tucker,  supra,  which 
goes  nearest  to  the  point,  there  were  apparently  arrears 
of  rent  due  to  the  testatrix  at  the  time  of  her  death. 

On  the  other  hand,  a  power  vested  in  a  married  woman 
has  been  held  to  be  executed  by  a  general  gift  in  her  will 
when  there  was  nothing  else  at  her  death  upon  which 
the  gift  could  operate  (see  post),  and  there  seems  to  be 
no  apparent  reason  why  married  women  should  in  this 
respect  differ  from  other  persons. 

With  regard  to  realty,  it  is  clear  that  where  a  married  Power 
woman  has  a  power  to  appoint  realty,  a  general  devise  of  married'  * 
her  real  and  personal  property  will  pass  the  estate  subject  ^o™*^ 
to  the  power,  there  being  nothing  else  upon  which  the 
devise  can  operate.     Curteis  v.  Kenrick,  3  M.  &  W.  461, 
9  Sim.  443  ;  Churchill  v.  Dibbin,  9  Sim.  447  n. 

And  where  the  property  subject  to  the  power  is 
personalty,  the  cases  go  to  this  : 

1.  "Where  a  married  woman  has  a  power  of  appoint- 
ment, and  no  other  property  at  the  date  of  the  wiU  but  at 
her  death,  there  is  some  separate  estate  upon  which  the 
will  can  operate — a  general  gift  will  not  execute  the 
power.  LoveU  v.  Knight,  2  Sim.  276  affirmed  on 
appeal.  Lempriire  v.  Valpy,  5  Sim.  108 ;  Evans  v. 
Evans,  23  B.  1. 

2.  But  if  at  her  death  there  is  nothing  upon  which  the 
will  can  take  effect,  the  power  will  be  executed.  Shelf ord 
V.  Acland,  23  B.  10,  where,  however,  the  will  was  since 
the  Wills  Act.  A.-O.  v.  Wilkinson,  L.  R.  2  Eq.  816. 
But  qu.  whether  this  would  be  the  case  with  the  will 
of  a  testator ;  see  supra. 

With  regard  to  personalty,  therefore,  as  also  to  realty,  in  willB 
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where  the  case  is  not  within  the  exception  above  men- 
tioned, in  wills  before  the  Wills  Act  in  order  to  execute 
a  general  power,  there  must  be  a  reference  either  to  the 
power  or  to  the  property  subject  to  the  power. 

And  the  same  is  the  case  with  special  powers,  whether 
before  or  since  the  Wills  Act.  Wildbore  v.  Gregory,  12 
Eq.  482 ;  Harvey  v.  Harvey,  23  W.  R.  478. 

Where  the  power  is  referred  to,  and  only  a  portion  of 
the  fund  subject  to  the  power  is  specifically  given,  the 
rest  will  pass  uinder  a  general  gift  of  the  residue.  Re 
Comber's  Trust,  14  W.  R.  172. 

1.  What  is  a  sufficient  reference  to  a  power. 

A  ratification  of  the  trusts  of  the  settlement  creating 
a  power  is  no  evidence  of  an  intention  to  execute  the 
power.     Re  Bingloes  Trust,  26  L.  T.  N.  S.  58. 

Probably  words  referring  to  property  over  which  the 
testator  has  any  "  disposing  power,"  would  be  sufficient 
to  execute  a  general  power  of  appointment.  See 
Thornton  v.  Thornton,  20  Eq.  599 ;  Cooke  v.  Cunliffe,  17 
Q.  B.  245. 

But  if  the  power  is  a  special  power,  where  there 
are  words  large  enough  to  include  everything  belong- 
ing to^  the  testator,  the  additional  words  "  or  over 
which  I  have  any  power  of  disposition  or  control," 
may  be  referred  to  a  special  power  if  all  the  objects  of 
the  power  are  included  in  the  gift,  though  the  interest 
given  may  be  larger  than  the  power  justifies,  or 
though  persons  not  objects  of  the  power  may  be  included 
in  the  gift.  Pidgely  v.  Pidgely,  1  Coll.  255.  In  re 
Teape*s  Trusts,  16  Eq.  442 ;  see  Bruce  v.  Bruce,  11  Eq. 
871 ;  Bulteel  v.  Plummer,  6  Ch.  160. 

This,  however,  does  not  apply  to  a  power  created  after 
the  date  of  the  will,  though  the  will  may  be  subsequently 
republished.     Hope  v.  Hope,  5  Giff.  13. 

When  there  is  a  reference  to  the  power  either  in  direct 
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terms  or  because  there  is  nothiDg  else  to  which  the  tes-  words  '*my 
tator's  words  can  apply,  the  fact  that  the  property  is  ^^^^^' 
described  as  "  my  property "  will  not  exclude  the  pro- 
perty subject    to    the  power  from  passing.     Harvey  v. 
Stracey,  1  Dr.  73,  116 ;  Bailey  v.  Lloyd,  5  Euss.  880. 

Nor  will  the  fact  that  the  bequest  is  made  subject  to  Effect  of  a 
the  testator's  debts,  though  the  power  may  be  a  special  ^^®  **^ 
power,  where  there  is  other  property  to  which  the  charge 
of  debts  can'  apply.  Bailey  v.  Lloyd,  5  Euss.  880  ;  Cowx 
V.  Foster,  1  J.  &  H.  80 ;  Ferrier  v.  Jay,  10  Eq.  550  ; 
In  re  Teape's  Trusts,  16  Eq.  442.  Clogstoun  v.  Wakott, 
13  Sim.  628,  is  no  longer  law. 

Whether  a  gift  of  property  "  over  which  I  have  any  Whether 
disposing  power  "  without  more  will  include  property  over  ^y  ^^" 
which  the  testator  has  a  special  power  of  appointment  "^.^^t 

seems  doubtful.  have  any 

disDOsiufif 

It  will  not  if  there  is  an  intention  not  to  execute  the  power " 
power.     Cooke  v.  Cunliffe,  17  Q.  B.  246.  ^^  * 

In  Thornton  v.  Thornton,  20  Eq.  599,  a  gift  of  *'  all  my  voyrer. 
property  over  which  I  have  any  disposing  power  "  to  the 
testator's  wife  for  life  and  then  to  his  children,  and  in 
default  of  children  to  his  wife's  brothers  and  sisters,  was 
held,  reddendo  singula  singulis,  to  execute  two  powers  of 
appointment — one  in  favour  of  the  testator's  wife,  the 
other  of  his  children. 

And  where  under  a  non-exclusive  power  exercised  prior  Gift  of 
to  the  passing  of  the  statute,  87  &  88  Vict.  c.  87,  the  J>y^oV 
testatrix  gave  legacies  to    three  of  the  objects  of   the  *J®  ^V^ 
power,  and  then  gave  all  the  residue  of  her  property  of  npon  the 
whatever  kind,  and  over  which  she  had  any  power  of  ap-  ject  to  the 
pointment,  to  the  other  objects  of  the  power,  the  power  ^!|Siit^*" 
was  held  well  executed,  the  legacies  to  the  objects  of  the  ment  i>ro 
power  bemg  charged  on  the  residue.    Oamsford  v.  Dunn, 
17  Eq.  406. 

So,  too,  where  legacies  are  given  to  the  objects  of  a 
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power  and  the  fund  is  then  appointed  to  a  person  not  an 

object  of  the  power,  subject  to  the  legacies,  the  gift  of 

the  legacies  operates  as  an  appointment  pro  tanto.  Disney 

V.  Crosee,  L.  R.  2  Eq.  592, 

What  is  a        2.  Or  again,  a  reference  to  the  property  subject  to  the 

referenoe     power  without  reference  to  the  power  is  sufficient  to  show 

Mib^ecttoa  *^  intention  to  execute  the  power. 

power.  But  there  must  be  no  doubt  on  the  face  of  the  will  that 

be  al^r-    ^®  testator  is  referring  to  some  specific  fund  in  exist- 
ence to  a      giiLce  at  the  time  of  making  the  will. 

Bpecmo  ° 

fund.  Therefore,  the  fact  that  property  of  the  same  kind  as 

that  subject  to  the  power  is  given  merely  in  general  terms 
— ^as,  for  instance,  some  particular  kind  of  stock  will  not 
execute  the  power  since  the  gift  would  be  satisfied  by 
purchasing  the  stock  in  question.  Webb  v.  Honnor,  IJ.  & 
W.  852 ;  Mattingley'a  Trusts,  2  J.  &  H.  427- 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount 
to  the  fund  subject  to  the  power.  Jones  v.  Tucker y  2  Mer. 
633 ;  Davies  v.  Thorns,  3  De  G.  &  S.  347.  Forbes  v. 
Ball,  3  Mer.  437,  is  explained  in  Davies  v.  Thorns. 

Nor  that  legacies  largely  in  excess  of  the  testator's 
estate  unless  the  property  subject  to  the  power  is 
included  in  it  are  given.  Lowe  v.  Pennington,  10  L.  J. 
Ch.  83. 

And  the  bequest  of  certain  specific  articles  subject  to 
the  power  will  not  be  sufficient  to  make  the  rest  of  the 
property  subject  to  the  power  pass  by  general  words. 
Hughes  v.  Turner,  3  M.  &  K.  666. 

On  the  other  hand  where  the  testator  uses  words  show- 
ing that  he  is  disposing  of  a  specific  fund,  the  power  will 
be  executed.  Lowndes  v.  Lowndes,  1 Y.  &  J.  446 ;  Sayery. 
Bayer,  7  Ha.  381 ;  3  Mac.  &  O.  607 ;  Rooke  v.  Books,  2 
Dr.  &  S.  38 ;  David's  Trusts,  Johns.  496 ;  Qroitwicke's 
Trusts,  L.  R.  1  Eq.  176. 

And  this  is  the  case  though  some  of  the  persons  in 
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whose  favour  the  power  is  exercised  are  incapable  of 
taking.     Oratwicke*8  Trusts,  sup. 

And  where  a  specific  fund  is  referred  to,  the  fact  that 
the  fund  subject  to  the  power  is  misdescribed,  makes  no 
difference.     Mackinley  v.  Sison^  8  Sim.  661. 

In  the  same  way  where  a  portion  of  the  property  sub- 
ject  to  the  power  is  excepted  out  of  a  general  gift,  the 
rest  of  the  property  subject  to  the  power  passes.  Walter 
V.  Mackie,  4  Buss.  76 ;  Reid  v.  Reid,  25  B.  469. 

And  where  the  power  was  a  special  power  and  the  tes« 
tator  gave  legacies  out  of  the  fands  subject  to  the  power, 
and  then  gave  the  residue  of  his  property  "  after  pay- 
ment of  the  legacies  "  to  the  objects  of  the  power,  the 
residue  was  held  to  include  the  property  subject  to  the 
power.    Elliott  v.  EUiott,  15  Sim.  321. 

But  a  mere  gift  of  the  *'  residue  of  my  personal  estate 
and  effects  "  to  an  object  of  the  power  would  not  have  this 
effect.    Butler  v.  Gray,  5  Ch.  26. 

Now,  by  sec.  27  of  the  Wills  Act  a  general  devise  of  Effect  o£ 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  ^^^^K 

'  ^  sect,  of  the 

testator  in  any  place  or  in  the  occupation  of  any  person  Wilia  Act 
mentioned  in  his  will  or  otherwise  described  in  a  general  powers, 
manner,  shall  be  construed  to  include  any  real  estate  or 
any  real  estate  to  which  such  description  shall  extend 
over  which  he  has  a  general  power  of  appointment,  unless 
a  contrary  intention  shall  appear  by  the  will. 

A  power  to  appoint  by  will  only  is  a  general  power  within 
the  section.     Re  Powers  Trust,  18  W.  E.  228. 

Special  powers  are  of  course  not  within  the  section. 
WUdbore  v.  Gregory,  12  Eq.  482. 

A  contrary  intention  is  not  indicated  by  an  express  Contrary 
confirmation  of  the  trusts  of  the  instrument  creating  the 
power  where  there  is  anything  to  which  such  confirma- 
tion can  apply ;  as,  for  instance,  other  settled  property 

or  prior  trusts  of  the  property  over  which  the  testator 

a  2 
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has  the  power,  though  the  property  may  be  disposed  of 
in  default  of  appointment.  Lake  v.  Currie,  2  D.  M. 
&  G.  586 ;  Hutchin  v.  Oabomey  4  K.  &  J.  262 ;  3  De  G. 
&  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  per- 
son when,  if  that  person  survives  the  testator,  the  power 
* 

will  be  gone,  Thomas  v.  JoneSy  2  J.  &  H.  476 ;  1  D. 
J,  &  S.  63. 

But  it  has  been  held  that  a  gift  of  property  "  not  other- 
wise disposed  of"  does  not  execute  a  power  where  the  pro- 
perty  subject  to  the  power  is  disposed  of  in  default  of  ap- 
pointment. Mo88  V.  HarteVy  3  Sm.  &  G.  468,  sed  qu. ;  see 
BushY.  Cowan,  9  Jur.  N.  S,  429  ;  11  W.  R.  396. 
Eflect  of  a        By  the  same  section  a  general  bequest  of  personalty 

general  be-  •  <•  i  i»  » 

quest  upon   operates  as  an  exercise  of  a  general  power  of  appomt- 
powera.        ment  of  which  the  testator  is  the  donee. 

This  applies  as  well  to    a  general  residuary  bequest 
{Spooner*8  Trust,  2  Sim.  N.  S.  129 ;  Clifford  v.  Clifford,  9 
Ha.  676;  A.  O.  y.  Brackenbury,  1  H.  &  C.  782),  as 
to  a  gift  of  a  general  pecuniary  legacy.     Hawthorn  v. 
Sheddon,  3  Sm.  &  G.  293 ;  Shelford  v.  Acland,  23  B. 
10 ;  Re  Wilkinson,  4  Ch.  687. 
Eflect  upon       A  direction  to  executors  to  pay  the  testator's  debts 
po^rof  a    o^*  ^^  J^is  personal  estate  operates  as  an  execution  of  a 
dUiechon      general  power  in  favour  of  the  executor.     Wilday  v.  Bar- 
debts,         nett,  6  Eq.  193.      So  would  a  simple  direction  to  pay 
debts  without  the  appointment  of  an  executor.     Laing  v. 
Cowan,  24  B.  112.     But  the  mere  appointment  of  an 
executor  would  probably  not  be  enough.     Per  Wickens, 
V.-C,  In  re  Barnes'  Trusts,  13  Eq.  166.  ^^^^x^^^^sioS 
^^^ZH!       It  seems  that  by  the  combined  eflFect  of  sections  24  and 

power  can  *' 

be  exep-      27,  a  general  powermay  be  exercised  by  a  general  gift  in 

cised  by  a  ,  .  .  o  o 

will  made    a  will  made  prior  to  the  instrument  creating  the  power. 

Se^ai^-       ^^  *^y  ^^*^>  ^^^  ^s  the  case  where  the  power  being 
™®°*  created  by  the  testator  the  previous  will  expressly  gives 

the  power. 
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all   property  over   which  the   testator  has  any   power. 
Patch  V.  Shore,  2  Dr.  &  Sm.  589. 

Or  where  the  will  expressly  refers  to  the  property  which 
is  afterwards  settled  by  the  testator  who  reserves  to  him- 
self a  power.  Stillman  v.  Weedon,  16  Sim.  26  ;  Meredyth 
V.  Meredyth,  I.  R.  5  Eq.  565 ;  Cofield  v.  PoUard,  8  Jur. 
N.  S.  1208. 

The  same  is  the  case  where  the  power,  though  existing 
at  the  date  of  the  will,  is  then  only  contingent,  being  given 
to  the  survivor  of  two  persons  of  whom  the  testator  is 
one.  Thomas  v.  Jones,  2  J.  &  H.  475  ;  1  D.  J.  &  S.  63. 
See  pp.  5,  6,  ante. 

It  does  not  appear  to  have  been  decided  that  a  mere 
general  gift  will  execute  a  power  subsequently  given  to 
the  testator  by  third  persons,  though  it  would  seem  to 
follow  upon  principle. 

But  this  does  not  apply  to  a  power  given  to  the  tes-  In  what 
tator  by  the  will  of  a  persou  who  survives  him.     Jonea  general  gift 
V.  SmahaU,  32  B.  81.  *»' ^  '^ 

'  not  execute 

And  where  the  settlor  and  testator  were  the  same  per-  a  power 
son  and  the  power  was  to  be  executed  by  a  last  will,  quentiy 
and  the  testator  made  a  will  before  and  after  the  creation  *^"**®**' 
of  the  power,  the  latter  purporting  to  be  his  last  will,  it 
was  held  that  the  first  will  was  not  meant  to  be  an  exe- 
cution of  the  power.   Pettinger  v.  Ambler,  L.  R.  1  Eq.  510. 

And  where  the  will,  if  treated  as  an  execution  of  a 
power  in  a  subsequent  settlement,  would  have  the  eflfect  of 
making  the  whole  settlement  nugatory,  the  whole  settle- 
ment being  subject  to  a  general  power  of  appointment  by 
the  testator,  there  is  sufficient  evidence  of  intention  to 
except  the  property  from  the  operation  of  the  will. 
Rvding^s  Settlement,  14  Eq.  266. 

An  appointment  to  executors  of  a  fund  over  which  the  Whetheran 
testator  has  a  general  power  takes  the  fund  away  from  meat  takes 
the  donees  in  default  of  appointment,  though  some  of  the  ^^^q 
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donees  in     trusts  declared  by  the  testator  may  fail  or  trusts  only 

appoint-       exhausting  part  of  the  fund  are  declared.     Chamberlain  v. 

rvente!"  *"   Hutchinson,  22  B.  444 ;  Keowns'  Estate,  I.  R.  1  Eq.  372  ; 

Brickenden  v.   Williams,  7  Eq.  810  ;    Wilkinson  v.  Scfc- 

neider,  9  Eq.  423 ;  Scriven  v.  Sandom,  2  J.  &  H.  743 ; 

see  Hayes  v.  Oatley,  14  Eq.  1. 

But  a  mere  direction  to  pay  debts  will  only  operate  as 
an  execution  of  the  power  pro  tanto,  and  will  not  make  the 
property  subject  to  the  power  part  of  the  testator's  general 
estate.    Laing  v.  Cowan,  24  B.  112. 

And  the  testator  may  show  that  he  did  not  intend  to 
make  the  fond  part  of  his  general  estate.  Thus,  where 
the  testatrix  was  a  married  woman  separated  from  her 
husband,  an  appointment  to  trustees  was  held  not  to  make 
the  fund  part  of  her  estate,  as  it  would  in  that  case  have 
vested  absolutely  in  her  husband,  since  being  married 
she  could  only  dispose  of  it  under  the  power,  and  there- 
fore all  subsequent  dispositions  of  it  as  her  absolute  pro- 
perty would  have  been  void.  Hoare  v.  Osborne,  12  W.  R. 
661 ;  83  L.  J.  Ch.  586 ;  10  Jur.  N.  S.  694. 

And  in  Easum  v.  Appleford,  6  M.  &  Cr.  66,  the  deci- 
sion proceeded  on  the  ground  that  the  testatrix  dis- 
tinguished between  her  own  property  and  that  subject  to 
the  power,  and  at  the  same  time  intended  to  leave  nothing 
undisposed  of. 

And  where  a  testator  bequeathed  a  leasehold  estate  upon 
the  same  trusts  as  his  wife  should  declare  with  respect  to 
her  residuary  personal  estate,  and  in  default  of  any  dis- 
position by  liis  wife  of  her  residuary  personal  estate,  or  so 
far  as  the  same  should  not  extend  upon  other  trusts,  and 
the  bequest  by  the  wife  of  her  residuary  personal  estate 
failed  as  to  two-thirds,  the  leasehold  estate  as  to  two- 
thirds  went  as  in  default  of  appointment.  Bristow  v. 
Shirrow,  10  Eq.  1. 

And  it  seems  a  gift  of  residue  directly  to  a  donee,  and 
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not  through  the  medium  of  a  trust  which,  under  the  27th 
section,  operates  as  an  appointment,  will  not  take  the 
fund  subject  to  the  power  from  the  donee  in  default  of 
appointment  where  the  residuary  gift  lapses.  Re  Davies' 
Trusts,  18  £q,  168 ;  see,  too,  Biddulph  v.  WiUiams,  1  Ch. 
D.  208. 

A  charge  upon  particular  lands  in  favour  of  certain  An  ap- 
persons  expressed  by  the  testator  to  be  made  by  virtue  ^  ^ 
of  a  particular  power,  and  of  all  other  powers  enabling  ^^^7 
him,  will  operate  by  way  of  devise  upon  such  interest  as  deviw. 
the  testator  has  if  the  power  is  no  longer  subsisting  at 
Ms  death.    Sing  v.  Leslie,  2  H.  &  M.  68. 
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I.  What  is  a  Eesiduary  Gift. 

Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule, 
pass  the  residuary  personalty ;  no  particular  words  are, 
however,  necessary  for  that  purpose.  Bland  v.  Lamb,  2 
J.  &  W.  899 ;  Hearne  v.  Wigginton,  6  Mad.  120 ;  Flem- 
ing V.  Burrows,  1  Buss.  276 ;  Leighton  v.  Baillie,  3  M. 
&  K.  267 ;  BassetVs  Estate,  14  Eq.  64. 

The  question  frequently  arises  whether  words  in  them- 
selves large  enough  to  pass  the  residue,  but  coupled  with 
an  enumeration  of  particular  things  will  be  cut  down  to 
pass  only  things  ejtisdem  generis  with  those  enumerated. 

When  there  is  an  enumeration  of  particular  things 
followed  by  et  ccetera  only  things  ejusdem  generis  will  be 
held  to  pass.  Marquis  of  Hertford  v.  Lowther,  7  B.  1 ; 
Newman  v.  Newman,  26  B.  220 ;  Barnaby  v.  TasseU,  11 
Eq.  863. 

On    the  other  hand  where    there  are  comprehensive 

words  followed  by  an  enumeration  of  particulars,  an  et 

ccetera  will  not  restrict  the  meaning  of  the  large  words. 

Kendall  v.  Kendall,  4  Buss.  860 ;  Gover  v.  Daviis,  29  B. 

222. 

And  generally  it  may  be  laid  down  large  words  such  as 

goods,  chattels,  or  effects,  when  they  are  followed  by  an 

enumeration  of  particulars  will  not  be  limited  to  things 
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ejtisdem  generis.  Fisher  v.  Hepburn,  14  B.  627 ;  Patter- 
son V.  Huddart,  17  B.  210 ;  Ellis  v.  Selby,  7  Sim.  352  ;  1 
M.  &  Cr.  286 ;  Swinfen  v.  Swinfen,  29  B.  207  ;  Avison  v. 
Simpson,  Jo.  43. 

The  same  is  the  case  though  the  particulars  are  intro- 
duced by  such  words  as  "  namely,"  "  consisting  in," 
or  "  together  with,"  or  similar  words.  Go&er  v.  Davis, 
29  B.  222.  In  the  goods  of  Goodyear,  1  Sw.  &  Tr.  127  ; 
4  Jur.  N.  S.  1243 ;  Mahoney  v.  Donovan,  14  Ir.  Ch, 
262,  888 ;  Drake  v.  Martin,  23  B.  89 ;  Dean  v.  &ihson,  8 
Eq.  713 ;  Maberley*s  Trusts,  19  W.  R.  522 ;  see  KendaWs 
Trust,  14  B.  608. 

And  the  words  "  whether  in  money  or  in  the  pubUo 
funds  or  other  securities  of  any  sort  or  kind  whatsoever,** 
have  an  enlargmg  rather  than  a  restrictive  force,  so  far 
as  personal  property  is  concerned  :  Cambridge  v.  Rous,  8 
Ves.  14 ;  though  apparently  they  would  confine  the  resi- 
due to  personalty  to  the  exclusion  of  realty.  See  MuU 
lalyy.  Walsh,  I.  R.  6  Eq.  227. 

On  the  other  hand  if  the  particulars  are  added  as  a 
limitation  of  the  large  words,  they  will  be  confined  to 
things  ejusdem  generis  ;  Timewell  v.  Perkins,  2  Atk.  103  ; 
where  the  words  were  whatever  I  shall  have  at  my  death, 
as  plate,  jewels,  linen,  household  goods,  coach  and 
horses.  See  Wylie  v.  Wylie,  1  D.  F.  &  J.  410 ;  29  L.  J. 
Ch.  341 ;  6  Jur.  N.  S.  259. 

And  it  seems  that  the  express  inclusion  in  the  large  B*Pf^  ^- 
words  of  some   particular  property  which   would  have  things 

whioh 

passed  without  being  expressly  included,  affords  an  argu-  would  kayo 

ment  for  excluding  from  the  gift  things  ejusdem  generis  ^^^^ 

with  that  included.     Steignes  v.  Steignes,  Mos.  296.  mention. 

General  words  following  an  enumeration  of  particulars  Enumera- 

,  .  tion  of  par- 

will  jpriwia/aci^  have  their  fuU  force  whether  introduced  ticulare 

by  the  word  "  other  "  or  not,  if  a  restricted  construction  S^^^^g 

would  cause  an  intestacy.    Arnold  v.  Arnold,  2  M.  &  K.  rj^^f^"' 

latter. 
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865  ;  Svnnfen  v,  Stvinfen,  29  B.  207 ;  CampbeU  v.  Pres- 
cottf  15  Ves.  503 ;  MicheUY.  Michell,  5  Mad.  69;  Martin 
V.  Glover,  1  Coll.  269  ;  Parker  v.  Mar  chanty  1  Y.  &  C. 
C.  290;  Nugee  v.  Chapman,  29  B.  290;  see  too  Re 
Lloyds^  Estate,  2  Jur.  N.  S.  589 ;  EveraU  v.  Browne,  1  Sm, 
&  G.  868. 

It  is  immaterial  that  certain  things  which  would  have 
passed  under  the  previous  words,  if  read  in  their  large 
sense,  are  subsequently  given  to  the  same  legatee.  B«n- 
nett  V.  Batchelor,  1  Ves.  jun.  68 ;  8  B.  C.  C.  27 ;  Fleming 
«v.  Burrows,  1  Buss.  276. 

It  makes  no  difference  that  the  gift  is  not  strictly  resi- 
duary so  that  there  might  possibly  be  property  which  it 
would  be  ineffectual  to  pass.  Hodgson  v.  Jex,  2  Ch.  D.  122. 

The  word  article,  however,  has  not  the  same  large 
sense  as  goods  or  effects.     CoUier  v.  Squire,  8  Buss.  467. 

But  if  it  is  clear  that  the  gift  was  not  meant  to  be  resi- 
duary, and  the  large  words  if  not  confined  to  things 
ejusdem  generis  would  carry  the  residue,  they  must  be 
so  confined. 

This  is  the  case  if  there  is  an  express  residuary  gift. 
Woolcomb  v.  Woolcomb,  8  P.  W.  112 ;  Stuart  v.  Marquis 
of  Bute,  1  Dow.  84 ;  Lamphier  v.  Despurd,  2  Dr.  &  War. 
69 ;  MuUins  v.  Smith,  1  Dr.  &  Sm.  204 ;  CampbeU  v. 
M'Ch-aine,  I.  B.  9  Eq.  897  ;  WaiU  v.  Morland,  18  W.  B. 
968 ;  Smith  v.  Davis,  14  W.  B.  942. 

So  when  the  residue  has  been  given  and  the  will  is  then 
revoked  so  far  as  relates  to  the  bequest  to  the  residuary 
legatee  of  the  testatrix's  plate,  linen,  household  goods, 
and  other  effects,  these  words  would  be  confined  to  things 
ejusdem  generis.    Hotham  v.  Sutton,  15  Ves.  819. 

If,  however,  the  revocation  is  of  the  same  enumerated 
things  and  ''  other  effects  (except  money)  *'  the  testatrix 
shows  that  she  considered  things  not  ejusdem  generis 
would  be  included  and  the  large  words  will  have  their  full 
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force.  Hotham  v.  Sutton,  15  Ves.  826 ;  Ivison  v.  Oassiot, 
8  D.  M.  &  G.  958 ;  see  Steignes  v,  Steignes,  Mos.  296. 
Fleming  v.  Brook,  1  Sch.  &  Lef.  818,  is  inconsistent  with 
Hotham  v.  Sutton. 

So,  too,  if  something  stated  to  be  a  portion  of  certain 
specific  property  together  with  the  testator's  Jbousehold 
furniture  and  effects  of  what  nature  or  kind  soever  is 
given  to  a  legatee,  and  the  testator  then  makes  other  gifts, 
the  earlier  gifts  being  clearly  not  residuary  will  only  pass 
things  ejusdem  generis  with  those  enumerated.  Rawlinga 
V.  Jennings,  18  Ves.  89. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee 
at  the  commencement  of  a  will,  followed  by  dispositions 
of  other  portions  of  the  testator's  property,  and  the  re- 
mainder of  the  latter  property  is  given  to  the  same 
legatee,  it  is  clear  that  the  first  gift  was  not  meant  to  be 
residuary.     Wrench  v.  Jutting,  8  B.  521. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money 
and  effects  to  be  expended  in  purchasing  a  suitable  pre- 
sent for  his  godson  must  be  read  as  limited  to  things 
ejtisdem  generis  with  money.  Borton  v.  Dunbar,  1  Giff. 
221 ;  2  D.  F.  &  J.  888  ;  80  L.  J.  Ch.  8. 

Or  again,  the  testator  may  show  by  subsequent  refer- 
ence or  explanation  that  he  meant  only  things  ejusdem 
generis  to  pass.  Sutton  v.  Sharp,  1  Buss.  149 ;  see  A.  O, 
Wiltshire,  16  Sim.  88. 

So,  too,  if  the  gift  is  of  other  the  goods  and  chattels  aift  of 
in   or  about   the    testator's   house   following  upon    an  ho^con* 
enumeration  of  particular  things,  the  words  will  be  con-  ^^*^ 
fined  to  things  ejusdem  generis,  at  any  rate,  if  there  is  any-  ^^udem 

.  generia 

thing  to  show  that  the  testator  contemplated  a  continuous  with  those 
enjoyment  by  the  legatee  of  the  things  with  the  house.  J^d™*'*' 
Trafford  v.  Berrige,  1  Eq.  Ab.  201,  pi.  4 ;  Boon  v.  Corn- 
forth,  2  Ves.  sen.  278 ;  Gibbs  v.  Lawrence,  7  Jur.  N.  S. 
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137 ;  80  L.  J.  Ch.  171 ;  Bradish  v.  ISUames,  13  W.  R. 
128;  10  Jur.  N.  S.  1170,  1231. 

And  this  construction  is  assisted  if  the  things  given 
are  annexed  to  the  house  as  heirlooms,  a  term  implying 
durability.     Hare  v.  Pryce,  12  W.  R.  1072. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is 

given  to  the  same  legatee  will  prevent  money  in  the  house 

from  passing  as  goods  and  chattels.     Roberta  v.  Kuffin,  2 

Atk.  113 ;  Anan.  Prec.  Ch.  8. 

ChoBos  in      .   Choses  in  action  will  not  pass  under  a  bequest  of  goods 

action  wiU  ^  ^        ^  ^  ,^  J" 

not  pass  and  chattels  in  a  particular  locality,  being  considered 
^ft  of  iiot  property  in  the  place,  but  evidence  of  property  else- 
tt^^    where.     Green  v.  Symonds,  1  B.  C.  C.  129;  LadyAyles- 

bury*8  Case,  11  Ves.  662 ;  Chapman  v.  Hart,  1  Ves.  sen. 

271 ;  Moore  v.  Moore,  1 B.  C.  C.  127 ;  Fleming  v.  Brook, 

1  Sch.  &  Lef.  318  ;  Brooke  v.  Turner,  7  Sim.  671 ;  Hert- 

ford  V.  Lowther,  7  B.  1. 

Bank   notes,  however,  will  pass.      Popham  v.  Lady 

Aylesbury,  Amb.  68 ;  Brooke  v.  Turner,  supra. 

A  gift  of  property  in  a  county  will  pass  debts  due  from 

persons  living  in  the  county.    Earl  of  Tyrone  v.  Marquis 

of  Waterford,  1  D.  F.  &  J.  613. 

II.  What  Passes  under  a  Residuary  Gift. 

What  A  residuary   gift  passes  everything  not  disposed    of 

JJ^J[i^,^  *  whether  the  testator  has  not  attempted  to  dispose  of  it, 

8^  or  whether  the  disposition  fails  by  lapse  or  any  other 

event.    Bernard  v.  MinshuU,  Johns.  276.     It  also  passes 

property  attempted  to  be  appointed.     Spooner's  Trust,  2 

Sim.  N.  S.  129. 

And  it  seems  that  a  gift  of  residue  "  not  otherwise  dis- 
posed of*  would  be  held  to  mean  not  otherwise  effectually 
disposed  of.  Green  v.  Dunn,  20  B.  6 ;  De  Trafford  v. 
Tempest,  21  B.  564. 
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And  a  residuary  gift  has  even  been  held  to  include 
property  directed  to  be  considered  as  part  of  the  testator's 
personal  estate,  and  to  go  in  a  due  course  of  administra- 
tion.    Scott  V.  Moore,  14  Sim.  35. 

But  the  testator  may  show  an  intention  not  to  include  Intention 
certam  property  in  the  residue  by  recitmg,  for  mstance,  certain  pro- 
that  it  is  settled  in  a  particular  manner,  though  it  may  JJf^^"^ 
not  be  so  settled  :  CircuittY.  Perry,  28  B.  275  ;  Harris  y,  dne. 
Harris,  I.  R.  3  Eq.  610 ;  Hawkes  v.  Longridge,  29  L.  T. 
449  ;  or  by  a  declaration  that  he  intends  to  dispose  of  it 
by  a  codicil,  though  he  does  not  in  fact  do  so.     Davers 
V.  Dewes,  3  P.  W.  40;  see,  too,  Atherton  v.  Langford, 
25  B.  5. 

And  where  the  residue  is  given,  except  a  certain  sum  Bxccptlon 
which  is  given  to  a  legatee,  who  dies  before  the  testator,  ticuiar 
the  exception  falls  into  the  residue.     Thompson  v.  White^  pnrpoBo. 
lock,  7  W.  E.  625  ;  4  De  G.  &  J.  490. 

And  where  the  residue  is  given  generally  and  something 
is  excepted  for  the  purpose  of  excluding  it  from  a  trust 
for  sale  or  some  similar  purpose,  it  will  pass.  James  v. 
Irving,  10  B.  276 ;  Dobson  v.  Banks,  32  B.  259. 

In  some  cases  the  question  has  arisen  whether  a  gift  of  Genenl  re- 
a  residue  is  a  gift  of  the  general  residue  or  only  of  the  ^g^aJTof 
residue  of  a  particular  fund.     See  OniTnaney  v.  Butcher,  JJ^?*" 
T.  &  R.  260 ;  Legge  v.  AsgiU,  ib.  265  w, ;  Wrench  v. 
Jutting,  3  B.  521 ;  Bays  v.  Morgan,  9  Sim.  289,  3  M.  & 
Cr.  661 ;  Markham  v.  Ivatt,  20  B.  579. 

Where  the  gift  of  the  residue  of  a  particular  fund  is 
not  specific,  it  will  include  legacies  given  out  of  the  fund 
which  lapse.    De  Trafford  v.  Tempest,  21  B.  664. 

Again  a  gift  of  residue  may  in  effect  be  specific.  Eedduary 

If,  for  instance,  the  testator  disposes  of  part  of  his  andqjeci- 

,  nc  gift. 

land  in  H.  to  A.,  part  to  B.,  and  the  residue  of  his  lands 
in  H.  to  C,  the  devise  to  C.  is  not  residuary.  Re  Brown, 
1  K.  &  J.  522 ;   Springett  v.  Jennings,  6  Ch.  388 ;    see 
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this  subject  fully  treated  under  specific  legacies^  ante, 
p.  84. 

Similarly,  though  the  fund  is  not  of  definite  amount,  if 
it  is  distributed  in  definite  proportions ;  as,  for  instance^ 
one-fourth  to  A.  and  the  rest  to  B.,  B.  will  not  take  A.'s 
share  if  it  lapses.  Simmons  v.  RudaU,  1  Sim.  N.  S. 
115. 

Again,  there  may  be  an  intention  that  the  residue  is  not 
to  include  lapsed  legacies.  Thus,  though  a  ''small" 
balance  would  include  any  balance  that  may  happen  to 
remain  after  making  the  payments  directed  by  the  testa- 
tor :  Page  v.  Young,  19  Eq.  501 ;  the  bequest  of  the 
''  small  remainder  "  will  not  include  interests  that  lapse. 
A.  Gf.  V.Johnstone,  Amb.  576. 

Similarly  if  the  only  residue  given  is  the  "  residue  re- 
maining "  after  payment  of  certain  legacies,  it  will  not 
include  those  legacies  if  they  lapse.  Easum  v.  Applefordy 
10  Sim.  274,  6  M.  &  C.  59 ;  Green  v.  Pertwee,  5  Ha.  249. 
In  the  goods  of  O'Loughlin,  2  P.  &  D.  102. 

Though  on  the  other  hand  a  residue  given  generally 
though  expressed  to  be  after  payment  of  previous  defi- 
nite sums  may  very  well  be  read  as  a  gift  of  the  residue 
generally  subject  to  those  payments.  Carter  v.  Taggart^ 
16  Sim.  423 ;  Harries'  Trust,  Joh.  199. 

And  it  is  said  a  residue  of  a  residue  will  not  include  a 
lapsed  share  of  the  residue.  Skrymsher  v.  Northcote,  1 
Sw.  566 ;  Lloyd  v.  Lloyd,  4  B.  231. 


rr^^^mm^f^mmmam^mr-'''^^ 


CHAPTER  Xn. 

CONYERSIOK. 

I.  What  Amounts  to  a  Direction  to  Convert.     * 

Property  directed  to  be  converted  is  considered  as  that  What 
species  of  property  into  which  it  is  to  be  converted,  and  JJ^i^on 
passes  to  a  legatee  or  devisee  as  if  the  conversion  had  ^  ^^y^* 
actually  taken  place. 

A  direction  that  land  is  to  be  considered  as  money  or  Direction 
vice  versd  will  not  work  a  conversion,  but  an  actual  change  to  be  con* 
of  one  form  of  property  into  another  must  be  intended,  ^oney  or 
Johnson  v.  Arnold,  1  Ves.  sen.  171 ;  A.  0.\.  Mangles.  5  money  land 

will  not 

M.  &  W.  120 ;  Edwards  v.  Tuck,  28  B.  268,  8  D.  M.  &  convert. 
G.  40. 

A  direction  to  divide  does  not  imply  a  conversion.  Direction 
CornickY.  Pearce,  7  Ha.  477  ;  Lucas  v.  Brandreth,  28  B.  ^  * 
273. 

But  a  direction  to  get  together  and  divide  property 
consisting  of  realty  and  personalty  and  previously  de- 
scribed as  scattered  about  and  not  realised,  is  in  effect  a 
direction  to  convert.    Mower  v.  Orr,  7  Ha.  475. 

A  mere  power  to  convert  will  not  effect  a  conversion.  Power  to 
Oreenway  v.  Greenway,  2  D.  F.  &  J.  128. 

Though  if  legacies  payable  in  the  ordinary  course  are 
to  be  paid  after  the  conversion,  the  power  is  in  effect  a 
trust.    Bwrrell  v.  Baskerfield,  11  B.  625. 

Where  a  conversion  is  directed  the  fact  that  the  trus- 
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tees  have  a  discretion  as  to  time  will  not  alter  the  general 
rule.    Doughty  v.  Btdly  2  P.  W.  320. 

When  conversion  is  to  take  place  upon  request  the 
question  is  whether  the  conversion  was  intended  to  be 
made  in  all  events,  and  the  request  is  only  an  additional 
safeguard,  or  whether  no  conversion  was  intended  till  re- 
quest* 

If  the  conversion  is  to  be  upon  request  of  certain 
persons,  and  the  property  is  disposed  of,  if  converted,  or 
not,  there  is  no  conversion  till  the  request.  Taylor^s 
Settlement^  9  Ha.  596 ;  Davies  v.  Goodhew^  6  Sim.  685. 

On  the  other  hand,  if  there  is  a  general  intention  to 
convert  evidenced  by  the  fact  that  the  limitations  are  ap- 
plicable only  to  the  property  as  converted,  and  by  the 
fact  that  the  conversion  is  to  be  at  the  request  of  certain 
persons,  or  the  survivor  or  the  executors  or  administra- 
tors of  the  survivor,  the  property  will  be  considered  as 
converted.  Thornton  v.  Hawley,  10  Ves.  129;  see 
Lechmere  v.  Earl  of  Carlisle^  8  P.  Wms.  211. 

Where  there  is  an  express  trust  to  convert  a  power  to 
continue  any  government  stocks  and  real  securities  will  be 
confined  to  such  as  are  of  a  permanent  character.  Tick- 
nor  V.  Old,  18  Eq.  422. 

But  where  the  trust  was  to  convert  such  parts  as  should 
not  be  invested  in  the  public  fimds  or  government 
securities,  long  annuities  were  held  within  the  exception, 
and  enjoyable  in  specie.    Wilday  v.  Sandys,  7  Eq.  455. 

Where  trustees  have  an  absolute  discretion  to  convert  or 
not  the  property  remains  unconverted  till  the  discretion  is 
exercised.  Policy  v.  Seymour,  2  Y.  &  C.  Ex.  708 ;  Yates 
V.  Yates,  6  Jur.  N.  S.  1028 ;  Brown  v.  Bigg,  7  Ves.  279; 
Bourne  v.  Bourne,  2  Ha.  85. 

Similarly  where  trustees  have  an  option  to  convert 
either  into  realty  or  personalty,  the  property  will  be  con- 
sidered of  that  species  into  which  the  trustees  convert  it. 
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Van  V.  Bamett,  19  Ves.  102 ;   Walker  v.  Denne,  2  Ves. 
jun.  170 ;  Bich  v.  Whitfield,  L.  E.  2  Eq.  588. 

The  option  of  the  trustees  may,  however,  be  controlled  Diacretion 

may  be 

by  the  general  intention  expressed  in  the  will.     Thus,  if  controlled 
the  property  to  be  converted  is  settled  to  uses  exclusively  ^^  ®  ^^' 
applicable   to  realty;  as,  for  instance,  in  tail  with  re- 
mainders,   the    property  will   be  considered    as  realty 
notwithstanding  the  option.     Earlom  v.  Saunders,  Amb. 
241 ;  Hereford  v.  RavenhiU,  6  B.  61. 

And  in  such  a  case  an  ultimate  limitation  to  the  testa- 
tor's right  heirs,  executors,  and  administrators  will  not 
prevent  the  property  being  considered  as  land  with  respect 
to  the  prior  interests.    Cowley  v.  Harstongey  1  Dow.  361. 

The  fact  that  personalty  which  trustees  have  an  option 
to  convert  is  given  to  a  person,  his  heirs  and  assigns,  is 
not  sufficient  to  limit  the  option  of  the  trustees.  AtweU 
V.  AtweU,  13  Eq.  23. 

But  if  it  is  given  to  a  person  and  his  heirs  for  ever, 
the  property  will  apparently  be  considered  converted  not- 
withstanding the  option  of  the  trustees.  Cookson  v.  Reay, 
5B.  22;  see  12  CI.  &  F.  121. 

II.  Whetheb   Conversion  is   Directed  for  all  the 

Purposes  of  the  Will. 

1.  "Where  realty  is  directed  to  be  converted  and  form  Direction 
part  of  the  personal  estate,  it  will  be  subject  to  all  the  verted*^ 
limitations  of  the  personal  estate,  and  will  pass  by  the  j^^dform 
residuary  bequest.    Kidney  v.  Covsamaker,  1  Ves.  jun.  part  of  the 

M  J  personal 

486 ;  Robinson  v.  Governors  of  London  Hospital,  10  Ha,  estate. 
19,  27 ;  see  Bright  v.  Larcher,  3  De  G.  &  J.  148 ;  Field 
V.  Peckett,  29   B.  568 ;  qucere,  whether  CoUier  v.  Wake- 
man,  2  Ves.  jun.  683,  would  be  followed. 

But  notwithstanding  a  direction  that  monies  to  arise 
from  a  sale  of  realty  are  to  be  considered  as  part  of  the 
personal  estate,  they  will  not  pass  under  a  gift  of  the 
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residuary  personalty  if  the  residuary  gift  is  followed  by  a 
gift  of  the  monies  arising  &om  the  sale.  Amphlett  t. 
Parke,  4  Buss.  75,  2  R.  &  M.  221. 

2.  It  seems  clear  that  under  the  old  law  a  gift  of  the 
residue  of  the  proceeds  of  sale  of  realty  feU  under  the 
same  rule  as  an  ordinary  residuary  devise,  and  did  not 
carry  legacies  given  out  of  the  proceeds,  which  failed 
through  lapse  or  otherwise.  Jones  v.  Mitchell,  4  S.  &  St. 
290 ;  Hutcheson  v.  Hammond,  8  B.  0.  C.  128. 

8.  Upon  the  question  whether  conversion  is  directed 
for  all  the  purposes  of  the  will,  so  that  interests  in  the 
proceeds  of  sale  of  realty  which  are  undisposed  of,  or  fail 
by  reason  of  lapse  or  otherwise,  are  intended  to  pass  by 
a  general  bequest  of  residuary  personalty,  the  cases  run 
into  fine,  though,  perhaps,  notirreconcileable  distinctions. 

a.  When  conversion  is  directed  at  the  death  of  a  tenant 
for  life,  and  the  proceeds  are  to  be  divided  among  a  class 
of  persons  who  at  that  time  may  not  be  in  existence,  or 
may  never  come  into  existence  ;  for  instance,  such  of  the 
children  of  the  tenant  for  life  as  attain  21,  conversion  is 
not  merely  for  the  purpose  of  division,  but  for  all  the  pur- 
poses of  the  will,  and  the  property  falls  into  the  residuary 
realty  or  personalty,  as  the  case  may  be,  if  the  particular 
disposition  fails.     Walls  v.  Colshead,  2  De  G.  &  J.  683. 

6.  Where  realty  and  personalty  are  once  for  all  blended 
together,  and  directed  to  be  converted,  interests  undis- 
posed of  will  pass  to  the  residuary  legatee.  Durour  v. 
Motteux,  1  Ves.  sen.  820,  1  S.  &  St.  292  n. ;  Byam  v. 
Munton,  1  B.  &  M.  603  ;  Green  v.  Jackson,  B  Euss.  ,86  ; 
2  R.  &  M.  288 ;  Salt  v.  Chattaway,  8  B.  576 ;  Spencer  v. 
WUson,  16  Eq.  601 ;  Court  v.  Buckland,  45  L.  J.  Ch. 
214.  Cruse  v.  Barley,  8  P.  Wms.  20,  may  probably  be 
accounted  for  on  the  principle  that  the  gift  of  residue 
there  was  not  of  a  real  residue,  but  of  the  residue  of  a 
real  residue.  The  residue  had  in  effect  already  been  given 
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among  the  testator's  children,  and  the  subsequent  words 
only  indicated  what  shares  in  that  residue  each  was  to 
take  and  upon  lapse  of  one  of  those  shares  a  portion  of 
the  residue  was  thereby  undisposed  of. 

c.  But  when  the  realty  directed  to  be  converted  and  When 
the  personalty  are  the  subject  of  separate  gifts,  and  are  rected  to  be 
treated  as  distinct  funds,  the  residuary  gift  will  not  carry  ^X'iSit 
interests  undisposed  of  in  the  realty.  Maugham  v.  MasoUy  3«c*  <>!  a 

1  V.  &  B.  410 ;  Hutcheson  v.  Hammond,  8  B.  C.  C.  128.  gift  it  will 

d.  Intermediate  between  the  last  two  classes  of  cases  ^iJ^^  ^ 
falls  a  class  of  cases  where  the  real  and  personal  estate  ^^^s*- 
are  blended  together,  but  the  two  funds  are  treated  as  realty  and 
distinct  and  independent,  in  which  case  the  interests  in  the  '^'^iended 
realty  undisposed  of  will  not  pass  to  the  residuary  legatee.  b«t "« 

afterwards 

Thus,  though  realty  and  personalty  are  blended  to-  treated  as 
gether  and  directed  to  be  converted,  if  the  proceeds  of  the  f^^^ 
sale  of  the  realty  are  treated  as  a  separate  fund  for  certain 
p.^»..,  in  J...  .ndiBpo^d  of  il  no.  p«  nndor  th. 
gift  of  the  residuary  personalty.     Dixon  v.  DawBon^  2  S. 
&  St.  827. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the 
monies  to  arise  from  the  sale  as  of  the  residue  of  the 
personal  estate,  the  latter  residue  will  not  carry  legacies 
given  out  of  the  proceeds  of  sale  which  lapse.  Gravenor  v. 
HaUvm,  Ambl.  648 ;  Gibbs  v.  Rumsey,  2  Y.  &  B.  294. 

But  the  fact  that  the  residue  of  the  money  to  arise  from 
the  sale  of  realty  is  expressly  given  will  not  prevent  such 
money  from  passing  imder  the  residuary  personalty,  if 
the  residue  of  the  money  is  only  mentioned  as  part  of  the 
enumeration  of  the  things  of  which  the  residuary  per- 
sonalty consists.     Kennell  v.  Abbott,  4  Yes.  802. 

e.  A  direction  to  sell  land  for  the  payment  of  debts  will 
not  entitle  the  residuary  legatee  to  the  surplus  proceeds 
after  such  payment.  Watson  v.  Arundel,  I.  B.  10  Eq. 
299 ;  see,  too,  p.  64,  ante.    ' 
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of  by  the     personal  estate  is  directed  to  be  sold,  and  after  payment 

will 

of  debts  and  legacies  the  residue  is  given  to  persons,  some 
of  whom  die  before  the  testator,  the  lapsed  shares  go  pro- 
portionally to  the  heir  at  law  and  next  of  kin.     Ackroyd 
V.  Smithaon,  1 B.  C.  C.  503. 
Declaration       A  declaration  that  the  proceeds  of  the  sale  of  realty  are 

that  pro- 
ceeds of  sale  to  be  part  of  the  personal  estate  for  all  purposes  will  not 

are  to  ^      deprive  the  heir  of  such  proportion  of  the  proceeds  of 

^onal      realty  as  is  imdisposed  of,  there  being  no  express  gift  to 

the  next  of  kin.     Shallcross  v,  Wright,  12  B.  505 ;  Taylor 

V.  Taylor,  8  D.  M.  &  G.  190. 

Nor  will  a  declaration  that  the  proceeds  of  the  sale 
shall  not  lapse  for  the  benefit  of  the  heir,  where  a  dispo- 
sition is  attempted  to  be  made  of  the  property.  Fitch  v« 
Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed 
to  be  personal  estate,  and  given  to  the  executors,  they 
take  in  trust  for  the  next  of  kin.  Countess  of  Bristol  v. 
Hungerford,  2  Vem.  645,  corrected  8  P.  Wms.  194. 

The  same  rule  applies  to  the  case  of  money  to  be  in- 
vested in  land,  which  upon  failure  of  the  particular  dis- 
positions, or  any  of  them,  results  so  far  for  the  next  of 
kin.  Cogan  v.  Stevens,  5  L.  J.  Ch.  17,  1  B.  482  n. ; 
Hereford  v.  RavenhiU,  1  B.  481, 6  B.  51 ;  Head  v.  Ood- 
lee,  Johns.  586 ;  Bective  v.  Hodgson,  10  H.  L.  656. 
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rV.  How  THE  Heir  and  Next  of  Kin  take  Property 

Directed  to  be  Converted. 

1.  Where  a  conversion  of  realty  is  directed  and  the  ob-  Where  the 
jects  of  the  conversion  wholly  fail,  the  heir  takes  the  the  conver- 
property  as  realty,  whether  a  sale  has  taken  place  or  not.  ^^^  ^  ^ 
Chitty  V.  Parker,  2  Ves.  jun.  271 ;  but  quaere  whether 

the  question  arose  in  this  case.  Davenport  v.  Coltman, 
12  Sim.  610. 

2.  But  where  some  purpose  of  the  will  can  be  answered  Where  it 
by  a  sale,  where,  for  instance,  there  is  a  tenant  for  life  or  tiaUyf" 
one  of  several  tenants  in  common,  who  survives  the  testa- 
tor the  heir  takes  the  property  as  personalty.     Wright  v. 
Wright,  16  Ves.  188 ;  Smith  v.   Claxton,  4  Mad.  484 ; 
Wilson  V.  Coles,  28  B.  216  ;  Hamilton  v.  Foot,  I.  E.  6 

Eq.  672. 

It  would  seem  that  where  realty,  directed  to  be  con- 
verted, is  only  an  auxiliary  fund  for  payment  of  debts, 
and  the  personalty  is  sufficient  to  satisfy  them,  such  realty 
will,  on  failure  of  all  the  other  purposes,  go  to  the  heir  as 
land.     Chitty  v.  Parker,  2  Ves.  jun.  271.  (?) 

But  where  realty  and  personalty  are  given  together  to 
be  converted  and  charged  with  debts,  so  that  the  realty  is 
applicable  pro  ratd,  the  heir  takes  the  realty  as  money  on 
failure  of  all  the  other  purposes  of  the  conversion.  A.' 
a.  V.  Lomas,  L.  R.  9  Ex.  29. 

It  has  been  said  that  the  testator's  death  is  the  time  at  At  what 

which  it  must  be  ascertained  whether  the  purposes  for  tobeascer- 

which  conversion  is  directed  have  failed  or  not,   and  ^^g^ 

therefore  if  at  that  time  those  purposes  may  possibly  take  the  pur- 
poses have 
effect,  the  heir  takes  as  money,  though  they  may  subse-  &iied. 

quently  fail.  Ca/rr  v.  ColMns,  7  Jur.  165.  The  exact  point, 
however,  was  not  there  decided,  since,  in  that  case,  conver- 
sion was  effectual  with  respect  to  the  legacy  of  lOOOt. 
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V.  Conversion  as  between  Tenant  for  life  and 

Bemainderman. 

When  there  is  no  express  trust  to  convert,  but  a  residue 
is  given  en  masse  to  several  persons  successively,  wasting 
property  must  be  converted,  unless  it  appears  from  the 
will  that  specific  enjoyment  by  the  tenant  for  life  was  in- 
tended. Howe  V.  Lord  Dartmouth,  7  Ves.  187  ;  Johnson 
V.  Johnson,  2  Coll.  441 ;  Thornton  v.  EUis,  15  B.  198. 

And  in  the  same  way  the  tenant  for  life  is  entitled  to 
have  reversionary  property  converted,  though  the  rever- 
sion is  dependent  upon  his  own  life  interest.  Wilkinson 
V.  Duncan,  28  B.  469 ;  Johnson  v.  Routh,  8  Jur.  N.  S. 
1041,  27  L.  J.  Ch.  805  ;  Cov/ntess  of  Harrington  v.  Ather^ 
ton,  8  D.  J.  &  S.  852. 

As  to  what  is  sufficient  evidence  of  intention  that 
the  property  left  by  the  testator  was  to  be  specifically  en- 
joyed : 

Cases  where  the  residue  is  given  to  the  testator's  widow 
for  the  maintenance  of  herself  and  her  children,  and  after 
her  death  to  the  children,  are  of  course  less  strong  in 
favour  of  conversion  than  when  the  interests  of  tenant 
for  life  and  remainderman  are  conflicting.  Wearing  v. 
Wearing,  28  B.  99 ;  Marshall  v.  Bremner,  2  Sm.  &  G, 
287. 

So,  too,  where  there  is  an  absolute  gift  to  a  daughter, 
which  is  afterwards  cut  down  by  way  of  settlement  to  a 
life  interest,  there  is  a  strong  argument  against  conver- 
sion.    Vachell  v.  Roberts,  82  B.  140. 
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A  discretionary  power  to  convert,  when  trustees  may    Discretion- 
think  fit,  does  not  entitle  the  tenant  for  life  to  the  enjoy-    to  convert 
ment  of  the  property  in  specie  in  the  meantime.    Wilkin-  J^^y "' 
son  V.  Duncan,  23  B.  469 ;  Llewellyns  Trust,  29  B.  171 ;  *^^^  ^^ 
Yates  V.  Yates,  28  B.  637  ;  Caldecott  v.  CaJdecott,  1  Y.  & 
C.  C.  812 ;  Meyer  v.  Sitnmenson,  6  De  G.  &  S.  728 ; 
Brown  v.  QeUatly,  L.  R.  2  Ch.  751. 

Nor  does  a  direction  to  convert  fi:om  time  to  time  for 
payment  of  debts  imply  that  there  is  to  be  a  conversion 
for  no  other  purpose.  Caldecott  v.  Caldecott,  1  Y.  &  C. 
C.  312,  787. 

But  an  absolute  discretion  to  seU  ''  such  parts  and  so 
much  as  should  be  necessary  "  to  pay  debts,  affords  an 
argument  that  the  tenant  for  life  is  to  enjoy  specifically 
such  parts  as  the  trustees  do  not  sell.  SeweWs  Estate,  11 
Eq.  80. 

And  if  a  discretion  to  convert  is  given,  "  notwithstand- 
ing "  the  gift  to  the  tenant  for  life,  the  tenant  for  life  will 
be  entitled  in  specie  till  conversion.  Burton  v.  Mount,  2 
De  G.  &  Sm.  383. 

And  the  tenant  for  life  is  entitled  in  the  meantime,  if 
there  is  a  direction  to  pay  the  produce  of  any  portion  not 
converted  to  him.  Johnston  v.  Moore,  27  L.  J.  Ch.  453 ; 
Mackie  v.  Mackie,  5  Ha.  70 ;  Wrey  v.  Smith,  14  Sim.  202 ; 
Lean  v.  Lean,  23  W.  R.  484 ;  Miller  v.  MiUer,  13  Eq.  268. 

An  express  power  to  sell  realty  affords  no  argument  for 
the  specific  enjoyment  of  wasting  securities.  Jebb  v.  Tug- 
well,  20  B.  84. 

But  the  tenant  for  life  will  be  entitled  to  enjoy  the  pro-  Where  the 
perty  in  specie  as  it  existed  at  the  death  of  the  testator,  SareS- 
where  the  gift  is  not  merely  of  a  residue,  but  there  is  an  ^Jj®  simply 
enumeration  of  certain  specific  things.     Lord  v.  Godfrey,  <afic  enu- 
4  Mad.  456 ;  Vaughan  v.  Buck,  1  Ph.  75  ;  Vincent  v.  New-  thin^. 
combe,  Young,  599 ;  Blann  v.  Bell,  2  D.  M.  &  G.  775 ; 
Hood  V.  Clapham,  19  B.  90 ;  Bowden  v.  Bowden,  17  Simu 
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65  ;  Boys  v.  BoySy  28  B.  436  ;  Pickering  v.  Pickering,  4 
M.  &  Cr.  289 ;  Thurshy  v.  Thursby,  19  Eq.  895.  MiUay. 
Mills,  7  Sim.  501,  is  not  easily  reconcilable  with  the  other 
authorities. 

And  in  such  a  case  the  fact  that  a  discretionary  power 
to  convert  is  given  makes  no  difference.  Simpson  v.  Lis- 
ter, 4  Jur.  N.  S.  1269 ;  Bethune  v.  Kennedy,  1  M.  &  Cr. 
114;  Hubbard  v.  Young,  10  B.  203 ;  ThursbyY.  Thursby, 
supra. 

The  argument,  however,  in  favour  of  specific  enjoyment 
of  things  expressly  enumerated  is  less  strong  where  the 
gift  is  through  the  medium  of  a  trust.  Craig  v.  Wheeler, 
29  L.  J.  Ch.  374,  8  W.  R.  172. 

On  the  other  hand,  notwithstanding  a  partial  enumera- 
tion of  specific  things,  the  gift  may  in  effect  be  merely 
residuary.  Sutherland  v.  Cooke,  1  Coll.  489,  where  the 
gift  was  of  "  all  my  money  in  the  Long  Annuities,  and  in 
all  or  any  other  of  the  public  stocks  or  funds,  ready 
money  and  securities  for  money,  outstanding  debts,  and 
all  the  rest,  residue,  and  remainder,  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  the  same  shall  or  may  consist  at  the 
time  of  my  decease,  not  hereinbefore  specifically  dis- 
posed of,"  to  trustees,  who  were  directed  by  sale  thereof, 
or  of  so  much  as  should  be  necessary  to  pay  debts,  &c. 

Again,  though  the  gift  may  be  of  a  pure  residue,  the  tes- 
tator may  show  that  he  contemplates  specific  enjoyment. 

In  a  will  before  the  Wills  Act,  if  the  tenant  for  life  is 
to  take  the  rents,  issues,  and  profits,  he  will  be  entitled  to 
the  specific  enjoyment  of  leaseholds,  if  there  are  no  fi^e- 
holds  to  which  the  term  rents  may  apply.  Ooodenough 
V.  Tremamondo,  2  B.  613 ;  Cafe  v.  Bent,  5  Ha.  24. 

But  in  wills  since  the  Wills  Act  the  word  rents,  by 
itself,  will  not  have  this  effect  where  it  is  used  with  other 
words,  none  of  which  have  the  same  specific  force.  Pickup 
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V.  Atkinson,  4  Ha.  624 ;  see,  too,  Booth  v.  Coulton,  7  Jur. 
N.  S.  207. 

If  the  property  is  specifically  given  over  at  the  death  of  ^^^^^'^^^ 
the  tenant  for  life,  he  is  entitled  to  enjoyment  in  specie,  perty  in 

8D6C16  &t 

House  V.  Way,  12  Jur.  958,  18  L.  J.  Ch.  22 ;  Harris  v.  death  of 
Poyner,  1  Dr.  174 ;  Collins  v.  Collins,  2  M.  &  K.  703 ;  fo^^^!^* 
Daglie  v.  Fryer,  12  Sim.  1. 

A  gift  of  a  specific  part  of  the  residue  at  the  death  of  the 
tenant  for  life  will  entitle  the  tenant  for  life  to  the  specific 
enjoyment  of  that  part.     Holgate  v.  Jennings,  24  B.  623. 

But  not  if  the  gift  at  the  death  of  the  tenant  for  life  is 
a  mere  general  gift,  though  it  may  be  of  something  which 
forms  part  of  the  residue  at  the  testator's  death.  Lich- 
field V.  Baker,  2  B.  481,  18  B.  447. 

An  express  trust  to  convert  at  the  death  of  the  tenant  Exprees 

i  .III  iiy» 

for  life  entitles  the  tenant  for  life  to  specific  enjoyment,  convert  at 
Alcock  V.  Shper,  2  M.  &  K.  699  ;  Harvey  v.  Harvey,  5  B.  ^^^^^ 
184 ;  Rowe  v.  Rowe,  29  B.  276.  tenant  for 

.  .  life. 

And  where  the  conversion  of  a  portion  is  expressly 
postponed  for  a  certain  time,  the  tenant  for  life  is  entitled 
to  specific  enjoyment  in  the  meantime.  Oreen  v.  Britten, 
1  D.  J.  it  S.  649. 

Similarly  the  tenant  for  life  is  entitled  where  there  is  a  Power  to 
power  to  sell  with  his  consent :  Hinves  v.  Hinves,  8  Ha.  consent  of 
611 ;  Hind  v.  Selby,  22  B.  878 ;  Skirving  v.  WiUiams,  24  ^r  E* 
B.  275 ;  or  to  renew  leaseholds.     Crowe  v.  Crisford,  17  *°  '^^^^ 

^    ^^_  "^  leaseholoB. 

B.  507. 

"Where  the  tenant  for  life  is  entitled  to  the  enjoyment  ^Ma  moBt 
in  specie  of  the  property  of  the  testator  as  existing  at  his 
death,  the  debts  must  nevertheless  be  got  in.     Holgate  v. 
Jennings,  24  B.  623. 

In  connection  with  this  subject  it  may  be  noticed  that  TnwteeB 

mnst  con- 

trustees  are  bound  to  convert  property  upon  which  there  rert  pro- 
may  be  not  only  a  loss  but  a  liability,  within  a  year  fi'om  $5udiibero 
the  testator's  death,  even  though  the  direction  is  to  con-  v-A^' 
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vert  '^  immediately  after  my  decease,  or  so  soon  thereafter 

as  they  may  see  fit  to  do  so."     Scvithorpe  v.  Tipper, 

18  Eq.  282 ;  Oraybum  v.  Clarkson,  L.  R.  8  Ch.  605 ; 

though  a  wider  discretion  will  be  allowed  in  the  case  of 

property  upon  which  there  can  be  no  liability,  though 

there  may  be  a  loss.    Hughei  y.  Empson,  22  B.  181 ; 

Buxton  V-  Buxton y  1  M,  &  Cr.  80. 

Power  to         Executors  are,  of  course,  in  no  case  entitled  to  carry  on 

ihe  busi-      a  testator's  business  without  express  authority,     Travis 

^J^^""  V.  Milne,  9  Ha.  142 ;  Kirkman  v.  Booth,  11  B.  278. 

But  if  they  have  authority,  the  testator's  estate,  so 
far  as  the  authority  goes,  is  liable  to  creditors,  and  lega- 
tees have  a  right  of  proof  in  the  event  of  bankruptcy  only 
•  in  respect  of  so  much  as  has  been  improperly  employed 
in  trade.  Ex  parte  Richardson,  Buck,  202,  8  Mad.  188 ; 
Ex  parte  Garland,  10  Ves.  110 ;  Scott  v.  Izon,  84  B.  484 ; 
OwenY.  Delamere,  15  Eq.  184 ;  Hali  v.  FenneU,  I.  R.  9 
Eq.  406,  615. 


VI.  Conversion  by  Events  Extraneous  to  the  Will. 

Effect  upon  Where  there  is  a  devise  of  lands,  whether  by  words  of 
aoontra^  Specific  or  general  description,  and  the  testator  afterwards 
for  aale.  geUs  the  lands,  the  purchase-money  falls  into  the  per- 
sonal residue.  And  an  option  to  purchase,  given  by  the 
testator  after  the  date  of  his  will,  and  exercised  after  his 
death,  has  the  same  effect.  Weeding  v.  Weeding,  1  J.  & 
H.  424. 

And  where  the  option  to  purchase  is  given  before  the 
date  of  the  will,  the  effect  is  the  same.  Lawes  v.  Bennett, 
1  Cox,  167 ;  Townley  v.  BedweU,  14  Ves.  591 ;  Qoold 
v.  Teague,  7  W.  R.  84,  5  Jur.  N.  S.  116 ;  CoUingwood  v. 
Bow,  26  L.  J.  Ch.  649. 

Drant  v.  Vause,  1  Y.  &  C.  C.  580 ;  Emuss  v.  Smiih,  2 
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De  G.  &  Sm.  722,  are  not  easily  reconcilable  with  the 
other  authorities.  See,  too,  Cooper  v.  Martin,  L.  B.  8 
Ch.  47. 

It  makes  no  difference  that  the  purchase-money  is  pay- 
able to  the  testator,  his  heirs,  or  assigns.  Townley  v. 
BedweUy  8up. ;  Weeding  v.  Weeding,  sup. 

Similarly  the  purchase  by  a  mortgagee  of  the  equity  of 
redemption  revokes  a  devise  of  the  mortgaged  estate. 
Strode  v.  Lady  Falkland,  2  Vem.  621,  8  Kep.  in  Ch.  60 ; 
Yardl^  v.  Holland,  20  Eq.  428. 

On  the  same  principle,  -if  there  is  a  contract  to  purchase  Contract 
realty,  which  is  binding  on  the  testator  at  his  death,  the  Ending  at 
purchase-money  is  converted  into  realty,  and  the  heir  or  *^®  *?*■■: 

"^  .  .  ''  tor  a  death, 

devisee  is  entitled  to  it,  though  the  vendor  may  retain  a  though 
power  of  rescission  which  is  actually  exercised  after  the  qaentiy  re- 
testator's  death.      Whittaker  v.  Whittaker,  4  Bro.  C.  0.  J^^^ 
80 ;  Oamett  v.  Acton,  28  B.  838 ;  Hudson  v.  Cook,  18  conversion. 
Eq.  417. 

If,  however,  the  contract  is  not  binding  on  the  testator 
there  is  no  conversion.    Broome  v.  Monck,  10  Ves.  697. 

So,  if  the  testator  has  contracted  with  a  builder  for  the  Contract  to 
building  of  a  house  on  a  piece  of  land  devised  by  him,  the  house, 
devisee  is  entitled  to  have  the  contract  performed  out  of 
the  personal  estate,   whether  the  Court  would  decree 
specific  performance  of  the  contract  or  not.     Cooper  v. 
Jarman,  8  Eq.  98 ;  see  Re  Tann,  7  Eq.  484. 

So  where  certain  property  is  after  the  date  of  the  will  ConTemon 
converted  into  personalty  by  Act  of  Parliament,  the  pro-  toto^***" 
perty  passes  as  personalty,  though  the  conveyances  re-  po^''*"' 
quired  by  the  Act  may  not  have  been  executed.    Cadman 
V.  Cadman,  18  Eq.  470 ;    see  Frewin  v.  Frewin,  10  Ch. 
610. 

Similarly  a  notice  to  treat  under  the  compulsory  powers 
of  a  Bailway  Company,  followed  by  an  agreement  as  to 
the  price  to  be  paid,  converts  the  lands  in  question.     Ex 
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parte  Hawkins,  18  Sim.  569  ;  Re  Manchester  and  South- 
port  RaUway,  19  B.  865  ;  Watts  v.  Watts,  17  Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  eflfect  a  con- 
version :  Haynes  v.  Haynes,  1  Dr.  &  Sm.  426 ;  nor  is  a 
notice  to  treat  followed  by  a  statement  on  the  part  of  the 
vendor  of  the  smn  he  is  willing  to  take,  if  he  dies  before 
it  has  been  accepted.  Re  Battersea  Park  Acts,  Ex  parte 
Arnold,  82  B.  691. 

And  an  agreement,  if  land  is  taken  under  compulsory 
powers  to  pay  so  much  an  acre  for  it,  will  not  cause  con- 
version.    Ex  parte  Walker,  1  Dr.  608. 

But  in  cases  where  conversion  takes  place  the  devisee 
is,  under  section  28  of  the  Wills  Act,  entitled  to  the  rents 
between  the  testator's  death  and  the  completion  of  the 
purchase.     Watts  v.  Watts,  17  Eq.  217. 

On  the  same  principles,  where  realty  has  been  right- 
fully converted,  whether  by  a  trustee  in  bankruptcy  or 
under  a  decree  of  the  Cotui;,  it  passes  as  personalty. 
Banks  v.  ScoU,  5  Mad.  498 ;  Steed  v.  Preece,  18  Eq.  192 ; 
and  in  the  latter  case  the  conversion  is  held  to  take  place 
as  from  the  date  of  the  decree.  Arnold  v.  Dixon,  19  Eq. 
118. 

Where  more  than  was  necessary  has  been  sold  under  a 

decree,  the  surplus,  it  has  been  held,  retains  its  former 

character.     Cooke  v.  Dealey,  22  B.  196 ;  Jemy  v.  Preston^ 

18  Sim.  856 ;  but  see  Steed  v.  Preece,  supra. 

Conyenion       As  to  the  effect  of  the  conversion  of  renewable  lease- 

(rimpirof     holds  for  lives  and  years  held  in  quasi  tail  into  a  fee 

i^^abie    lender  statutory  powers,  see  Morris  v.  Morris,  I.  R.  6  C. 

held  'm       L.  78,  ib.  7,  p.  296  ;  In  re  Dane's  Estate,  I.  E.  10  Eq. 

qwm  taU.    ^Qy  .  Batteste  V.  MaunseU,  I.  E.  10  Eq.  814. 


CHAPTER  XIIL 

GIFTS  TO  PERSONiE  DESIGNATiE  AND  TO  PERSONS 
FILLING  A  CERTAIN  CHARACTER. 

I.  Fob  the  purpose  of  ascertaining  the  persons  to  take  what  erl- 
nnder  certain  names  and  descriptions,  evidence  is  admis-  mi^bie. 
sible  :  firstly,  of  all  the  facts  known  to  the  testator  at  the 
time  of  making  his  will ;  secondly,  of  any  peculiar  names 
or  phrases  which  the  testator  was  in  the  habit  of  using, 
whether  nicknames  or  names  erroneously  applied  to  cer- 
tain objects,  provided  in  the  latter  case  there  are  no  per- 
sons to  whom  the  names  correctly  apply,  and  for  this 
purpose  any  documents  or  writings  of  the  testator,  in- 
cluding a  prior  will,  are  admissible  :  Reynold  v.  Whitan, 
16  L.  J.  Ch.  484 ;  see  Feltham's  Trusts,  1  K.  &  J.  682  ; 
Gregory^ 8  WiU,  84  B.  600 ;  and  evidence  of  the  objects 
the  testator  was  likely  to  benefit :  evidence,  for  instance, 
to  which  of  two  societies,  both  insufficiently  answering  a 
certain  description,  the  testator  was  in  the  habit  of  sub- 
scribing.    Kilvert's  Trusts,  12  Eq.  188 ;  7  Ch.  170. 

If  among  the  objects  thus  shown  to  be  known  to  the  Penon 
testator  there  is  some  one  who  fully  answers   the  de-  ^^orfng 
scription  in  the  will,  evidence  to  show  that  another  person  t)iede«crip- 

■^  ,     .  ^  tion  will 

was  meant  is  not  admissible :  Delmare  v.  RobeUo,  1  Yes.  take  as 
jun.  412 ;  8  B.  C.  C.  446 ;  Holmes  v.  Custance,  12  Ves.  ^^^^, 
279  ;  In  the  goods  of  Peel,  L.  R.  2  P.  &  D.  46. 

And  a  legatee  is  sufficiently   described  by  his  first 
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I 

Christian  name  :   Mostyn  v,  Mostyn,  5  H.  L.  155 ;    or 
even  by  initials.     Abbot  v.  Massie,  8  Ves.  148. 
But  not  if        It  is,  on  the  other  hand,  perfectly  clear  that  the  mere 
kno^to*"  ^^^*  ^^  ^  person  fully  answering  to  the  description  in  the 
tti«  tea-       -^^  ^i}^Q  description  being  of  a  persona  designata)  will  not 
entitle  him  to  take  under  it  if  it  appears  from  the  admis- 
sible evidence  that  the  testator  was  not  aware  of  his  exis- 
tence.    Therefore,  imder  a  gift  to  Elizabeth,  daughter  of 
Mary  Beynon,  or  to  my  nephew  Joseph,  neither  Elizabeth, 
an  illegitimate  daughter,  nor  a  nephew  called  Joseph,  will 
take  if  it  appears  that  the  testator  was  not  aware  of  their 
existence.     Doe  d.  Thomas  v.  Beynon,  12  Ad.  &  E.  481 ; 
Grant  v.  Grant,  L.  R.  5  C.  P.  880,  727. 
Bvidenceof       The  testator  may  have  habitually  called  certain  persons 
&a  is  ad-    ^^  things  by  peculiar  names  by  which  they  are  not  com- 
misaible.      monly  known,  and  of  this  evidence  is  admissible ;  thus, 
where  the  gift  was  to  Catherine  Eamley,  evidence  was 
admitted  to  show  whom  the  testator  was  in  the  habit  of 
calling  by  that  name.    Beaumont  v.  Fell,  2  P.  Wms.  141 ; 
Masters  v.  Masters,  1  P.  Wms.  421 ;    Dowset  v.  Sweet, 
Ambl.  175  ;  Lee  v.  Pain,  4  Ha.  251 ;  KeU  v.  Charmer,  23 

B.  195. 

But  not  But  if  the  testator  merely  designates  legatees  by  letters 

^1^1*°  having  no  reference  to  their  names,  there  is  a  patent 
patent  ambiguity  which  may  not  be  explained  by  evidence. 
am  iguiiy.    ^^^^^  ^^  Nvgent,  18  M.  &  W.  200. 

Blanks  Where  a  blank  is  left  for  the  name  of  a  legatee,  no 

may  not  be  evidence  of  intention  is  admissible,  and  the  cnft  is  void 

supplied.  ^  ® 

for  uncertainty.    Winn  v.  Littleton,  2  Ch.  Ca.  51 ;  Baylis 
V.  Attorney-General,  2  Atk.  289 ;  Htm*  v.  Hort,  8  Bro.  C. 

C.  811 ;  Taylor  v.  Richardson,  2  Dr.  16. 

Where,  however,  there  is  a  clear  gift  to  a  certain  class, 
and  an  intention  is  expressed  of  including  or  excluding, 
certain  persons  whose  names  are  left  in  blank,  the  clause 
of  inclusion  or  exclusion  only  is  void  for  uncertainty,  and 
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the  gift  to  the  class  is  good.    lUingivorth  y.  Cooke,  9  Ha. 
87  ;  Gill  V.  Bagshaw,  L.  R.  2  Eq.  746. 

But  if  the  testator  goes  on  to  define  the  class  by  name, 
and  inserts  the  names  of  persons  who  cannot  alone  be 
Baid  to  constitute  the  class,  leaving  blanks  for  other 
names,  the  gift  is  void  for  uncertainty  ;  for  instance,  if 
the  gift  be  to  my  nephews  and  nieces,  John  and  Nanny, 
followed  by  a  blank,  John  and  Nanny  not  satisfying  the 
description  nephews  and  nieces.  Oreig  v.  Martin,  5  Jur. 
N.  S.  829. 

The  fact  that  a  blank  is  left  for  the  Christian  name  of 
the  legatee  will  not  avoid  the  legacy  if  there  is  no  doubt 
to  whom  the  rest  of  the  name  applies.  Price  v.  Page,  4 
Ves.  680 ;  Phillips  v.  Barker,  1  Sm.  &  O.  582,  where  the 
gift  was  to  —  Davis,  daughter  of  S.  Davis,  and  the  tes- 
tator knew  only  of  one  daughter  at  the  date  of  the  will. 
See  Re  Gregson's  Trusts,  12  W.  R.  986. 

II.  Where  the  legatee  is  inaccurately  named,  or  de-  Inacctuate 

doscrii)* 

scribed  so  that  there  is  no  one  who  fully  answers  the  tion. 
name  or  description,  the  Court  will  if  possible  gather 
from  the  contents  of  the  will  and  the  surrounding  circum- 
stances who  was  meant.  RyaU  v.  Hannam,  10  B.  686 ; 
Camcyys  v.  Blundell,  11  Sim.  467 ;  1  Ph.  279*;  1  H.  L. 
778 ;  Stringer  v.  Gardiner,  27  B.  85  ;  4  De  G.  <fc  J.  468; 
Dcyaglas  v.  Fellows,  Kay,  114. 

The  fact  that  a  legatee  has  once  been  accurately  de- 
scribed will  not  prevent  his  taking  another  gift  under  a 
less  full  or  inaccurate  description.  Doe  d.  Morgan  v. 
Morgan,  1  Cr.  &  M.  286 ;  Careless  v.  Careless,  19  Ves. 
604 ;  1  Mer.  884. 

But  it  will  if  the  two  descriptions  are  so  different  as 
to  raise  a  strong  probability  that  the  same  legatee  cannot 
have  been  meant.    Lee  v.  Pain,  4  Ha.  264. 

If  a  legatee  is  mentioned  by  name,  and  an  erroneous  Name  ae- 
description  is  added,  the  name  will  prevail  if  there  is  a  i^^^dad 
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description 
maccurate. 


Name  in- 

accnrate, 

Ruperadded 

description 

accuiate. 


EquiToca- 
tion. 


Equivoca- 
tion may 
arise 
ihongh 
two  per- 


person  fully  answering  to  the  name,  and  no  one  to 
answer  the  description.  Veritas  nominis  toUit  errorem 
demonstrationis.  Standen  v.  Standen,  2  Ves.  jun.  589 ; 
6  B.  P.  C.  198;  Doe  d.  Gains  v.  Rouse,  5  C.  B. 
442 ;  Re  Blackman,  16  B.  877 ;  Re  Ingle's  Trusts,  11 
Eq.  578. 

Similarly,  if  there  is  no  one  to  answer  the  name,  a 
person  satisfying  the  description  wiU  take.  Pitcaime  t. 
Erase,  Finch,  408 ;  Dowset  v.  Sweet,  Amb.  175 ;  Par- 
sons V.  Parsons,  1  Ves.  jim.  266  ;  Oarth  v.  Meyrick,  1  B. 
C.  C.  80 ;  Doe  d.  Cook  v.  Danvers,  7  East,  229. 

m.  If  there  are  several  persons  who  equally  answer 
the  whole  description,  there  is  an  equivocation,  and  evi- 
dence of  the  testator's  intention  is  admissible.  Lord 
Cheney's  Case,  8  Rep.  p.  187,  fol.  68a. ;  Doe  d.  Morgan 
V.  Morgan,  1  Cr.  &  M.  285 ;  Doe  d.  Gord  v.  Needs,  2  M. 
&  W.  129  ;  Doe  d.  Allen  v.  Allen,  12  A.  &  &  E.  451 ; 
Jones  V.  Newman,  1  W.  Bl.  60 ;  Jefferies  v.  MicheU,  20 
B.  15. 

And  if  part  of  the  description  applies  equally  to  two 
persons,  and  the  rest  of  it  applies  to  no  one,  the  portion 
which  has  no  application  may  be  considered  away,  so  as 
to  raise  an  equivocation,  and  make  evidence  of  intention 
admissible.  Price  v.  Page,  4  Ves.  680 ;  Still  v.  Hoste,  6 
Mad.  192 ;  Careless  v.  Careless,  19  Ves.  604 ;  1  Mer. 
884.  These  cases  are  referred  to  this  head  by  Lord 
Abinger,  C.  B.,  in  Doe  d.  Hiscock  v.  Hiscock,  5  M.  & 
W.  868,  370 ;  but  qtusre  whether  Price  v.  Page  was  not  a 
case  of  equivocation  strictly,  and  whether  the  latter  two 
cases  were  not  mere  cases  of  misdescription..  At  any 
rate,  in  them  no  evidence  of  intention  proper  was  offeredi 
but  only  evidence  of  surrounding  circumstances. 

It  is  not,  however,  necessary  that  the  two  persons 
should  strictly  and  accurately  answer  the  description :  it 
is  enough  if  they  both  do  so  equally  in  a  popular  sense. 


WK^'s^^^^^ 
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Thas  a  father  and  son  both  equally  answer  the  de-  bom  may 
scription  John  Smith,  though  properly  speaking  the  son  aMwerthe 
is  John  Smith  the  younger.    Jones  v.  Nevyman,  1  W.  ««^odo- 

T>i    £•  •'         o  '  Bcnption 

Bl.  60«  with  equal 

So  a  person  whose  name  was  W.  M.  and  one  whose  *^^*^'"™^* 
name  was  W.  J.  R.  B.  M.  were  both  held  equally  to 
answer  the  description  W.  M.,  since  a  man  is  popularly 
known  by  his  first  Christian  name.    Bennett  v.  Marshall^ 
2  K.  &  J.  740. 

It  makes  no  dijBTerence  that  the  will  itself  shows  that  The  will 
there  are  two  persons  equally  answering  a  given  descrip-  &ce  of  it 

■ 

tion.     For  instance,  if  there  is  a  gift  to  G.  G.,  son  of  "'"^  ? 

'  o  '  case  01 

J.  G.,  another  to  G.  G.,  son  of  G.  G.,  and  a  third  to  oq«ivoca- 

tion. 

G.  G.,  son  of  G.     Doe  d,   Gord  v.  Needs,   2   M.  & 
W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which 
of  two  antecedents  in  the  will  a  word  of  reference  is  to  be 
referred,  if,  for  instance,  two  Ann  CoUinss  have  been 
mentioned,  and  there  is  a  gift;  to  the  said  Ann  Collins. 
Fox  V.  CoUinSy  2  Ed.  107 ;  CastUdon  v.  Turner,  8 
Atk.  257. 

No  case  of  equivocation  arises  if  it  can  be  gathered  ^^  apj^. 
from  the  will  which  of  several  persons  equally  answering  ^^  *^*^  °^ 

*  T.        ^  o   eqiUYOca- 

the  name  is  meant,  as  in  a  devise  to  M.  W.,  my  brother,  tion  maybe 
and  to  Simon,  my  brother's  son — ^the  son  of  the  brother  by  the  will 
just  mentioned  being  clearly  indicated.    Doe  d.  Westlake  **"®^ 
V.  Westlake,  4  B.  &  Aid.  57 ;  Healy  v.  Heaiy,  I.  R.  9  Eq. 
418. 

And,  similarly,  if  a  legatee  has  once  been  accurately 
described,  and  the  same  name  is  afterwards  mentioned 
without  the  description,  evidence  is  not  admissible  to 
show  that  a  different  legatee  of  that  name  was  meant. 
Webber  v.  Corbett,  16  Eq.  515 ;  Richardson  v.  Watson, 
4  B.  &  Ad.  787. 

But  the  case  is  different  if  there  is  first  a  gift  to  A.  B. 
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and  then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A.  B.'s^  one 
of  X,  and  one  not.     Doe  d.  Morgan  v.  Morgan^  1   Cr.  & 
M.  285. 
Whether  Further,  it  is  clear  that  if  there  were  a  gift  to  "  my 

nepbewB  '  ^  ^  j 

proper  and    nephews  '*  as  a  class,  evidence  that  the  testator  generally 

ft  wi£e  s 

nephews  applied  the  term  to  his  wife's  nephews  would  not  raise  a 
2^^?^  case  of  equivocation  so  as  to  make  evidence  of  intention 
nephewB.  admissible  as  between  nephews  proper  and  wife's 
nephews.  Beachcroft  v.  Beachcrqft,  1  Mad.  430,  which 
may  be  cited  to  the  contrary,  so  £eu:  as  it  cannot  be  up- 
held ex  visceribus  of  the  will,  has  been  generally  disap- 
proved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his 
will  had  only  a  wife's  nephew  called  Joseph,  the  subsequent 
birth  of  a  brother's  son  called  Joseph  would  not  entitle 
the  latter  to  take  under  a  gift  to  my  nephew  Joseph.  And 
the  result  would  be  the  same  if  the  testator  at  the  date 
of  his  will  was  not  aware  that  his  brother  had  a  son  called 
Joseph.  Doe  d.  Thomas  v.  Beynon,  12  Ad.  &  E.  481 ; 
Orant  v.  Grant,  L.  IL  5  C.  P.  880,  ib.  727.  My  nephew 
Joseph  is  clearly  persona  designata,  and  the  question  then 
is  whom  did  the  testator  mean  to  point  out  ? 

Evidence  of  intention,  though  in  fact  admitted  in 
Grant  v.  Grant,  was  not  necessary  for  the  decision,  since 
the  testator  cannot  have  meant  to  benefit  a  person  of 
whose  existence  he  was  not  aware,  under  a  particular 
name  and  description,  and  therefore  a  case  of  equivoca- 
tion cannot  be  said  there  to  have  arisen. 

Whether  evidence  of  intention  would  be  admissible  if 
the  testator  was  aware  at  the  date  of  his  will  that  both 
his  brother  and  his  brother-in-law  had  sons  called  Joseph 
is  doubtful,  though  the  judgment  in  Grant  v.  Grant  seems 
to  go  to  this. 
Caae  where  IV.  If  there  is  a  gift  by  name,  with  a  particular  de- 
dMoipiion    scription  superadded,  and  there  is  some  one  who  answers 
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to  the  name  and  some  one  who  answers  to  the  descrip-  applies  to 
tion,  no   evidence  of  mtention  is  admissible.      Doe  a.   and  part  to 
Hiscocks  Y.  Hiscocks,    5   M.  &  W.  868 ;   Bemasconi  v.  ^''^^' 
Atkinson,  10  Ha.  846 ;  Charter  v.  Charter,  L.  R.  2  P.  &  D. 
815,  ib.  7  H.  L.  864. 

In  some  cases  if  there  is  nothing  to  point  out  one  per- 
son more  than  the  other,  the  gift  will  be  void  for  un- 
certainty. Thomas  v.  Thomas,  6  T.  R.  671 ;  Drake  v. 
Drake,  8  H.  L.  172.     See  Cope  v.  Henshaw,  85  B.  420. 

In  such  cases  the  rule  that  the  name  is  to  prevail 
against  an  error  of  demonstration  can  only  apply  if  it  is 
clear  that  the  error  is  in  the  demonstration.  And  there- 
fore either  the  name  or  the  description  will  prevail,  ac- 
cording as  it  is  reasonably  certain  that  the  mistake  is 
more  likely  to  be  made  in  the  name  than  in  the  descrip- 
tion, or  vice  versd. 

If  the  gift  is  to  A.  B.,  second  son  of  C.  D.,  and  A.  B.  Gift  to  A., 
is  the  third  son,  and  there  is  nothing  either  in  the  will  or  ^b,  ^^ 
in  the  relations  of  the  second  and  third   sons    to  the  T?®^/^"' 

tae  nrst 

testator  to  point  out  one  more  than  the  other,  the  name  son  of  B. 
will  prevail.    Doe  d.  Chevalier  v.  Huthwaite,  8  Taunt. 
806 ;  2  Moo.  804 ;  see  8  B.  &  Aid.  682  ;  Pryce  v.  New- 
holt,  14  Sim.  854  ;  see,  too,  Farrer  v.  St*  Catherine's  CoU., 
16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that 
one  of  the  sons  was  otherwise  provided  for,  whether  the 
name  or  description  was  erroneous.  Thus,  if  one  of  the 
two  was  godson  or  weU  known  to  the  testator,  the  other 
not,  the  former  takes.  Bemasconi  v.  Atkinson,  10  Ha. 
845 ;  Gregory's  Will,  84  B.  601 ;  Hodgson  v.  Clarke,  1  D. 
F.  &  J.  894. 

So  if  the  testator,  after  a  limitation  to  A.  B.  the  second 

Bon  of  C,  limits  remainders  to  the  third  and  fourth  sons 

and  so  on,  the  argument  is  strong  that  the  description 

I  2 
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Where  the 
description 
is  careful 
and  elabo- 
rate it 
preyaiJs. 


Where  the 
description 
supplies  a 
motiye  for 
the  gift 


and  not  the  name  was  to  prevaiL   Bradshaw  v.  Bradshaw, 
2  Y.  &  C,  Ex,  72. 

But  this  argument  was  held  not  to  apply  where  the 
limitations  were  to  R.  G.  fourth  son  of  G.  G.  in  fee,  in 
case  he  should  attain  twenty-one,  but  if  he  should  die 
under  that  age  to  the  fifth  son  in  fee,  and  so  on ; 
and  accordingly  B.  H.  G.,  the  third  son,  took.  Gillett  v. 
Gcme,  10  Eq.  29. 

If,  on  the  other  hand,  the  description  is  such  as  to 
particularise  a  certain  person,  and  to  leave  no  doubt  as 
to  which  of  two  persons  was  meant,  the  description  will 
prevail.  Smith  v.  Coney,  6  Ves.  42  ;  Lee  v.  Pain,  4  Ha. 
258 ;  Adams  v.  Jones,  9  Ha.  485 ;  Charter  v.  Charter,  L. 
E.  2  P.  &  D.  815  ;  ib.,  7  H.  L.  864. 

And  though  there  may  be  a  person  answering  to  the 
name,  if  there  are  in  the  will  expressions  which  show  that 
he  could  not  have  been  meant,  the  case  falls  under  the 
same  head,  and  it  becomes  a  question  whether  the  name 
or  the  description  is  to  prevail.  Charter  v.  Charter,  L. 
E.  2  P.  &  D.  815  ;  ib.,  7  H.  L.  864. 

If  the  description  is  such  as  itself  to  supply  a  motive 
for  the  gift,  it  will  prevail.  Nunns'  Trusts,  19  Eq.  881 ; 
see  Re  Fry,  22  W.  R.  679,  818 ;  Re  Blayney's  Trust,  I.  E. 
9  Eq.  418. 


Gift  to  a 
legatee  in  a 
certain 
character. 


B.  Gifts  to  Persons  Filling  a  Certain  Character. 

The  mere  fact  that  a  gift  is  made  to  a  legatee  in  a 
certain  character  does  not  avoid  the  legacy  if  the  legatee 
does  not  happen  to  fill  the  character.  Schloss  v.  Stiebel, 
6  Sim.  1 ;  Giles  v.  Giles,  1  Keen  685  ;  Re  PiU's  WiU,  27 
B.  576;  unless  the  legatee  fii^udulently  assumed  the 
character  for  the  purpose  of  deceiving  the  testator.  Ken- 
neU  V.  Abbott,  4  Ves.  802 ;  Wilkinson  v.  Joughin,  L.  R.  2 
Eq.  819 ;  see  Rishton  v.  Cobb,  5  M.  &  Cr.  146. 
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A  gift  to  the  testator's  servants  goes  to  those  in  his  Servants. 
service  at  the  date  of  the  will,  whether  they  remain  in  it 
till  his  death  or  not.     It  is  doubtful  whether  a  servant 
subsequently  entering  his    service  would  be    included. 
Parkers.  Marchant,  1  Y.  &  C.  Ch.  290. 

A  bequest  to  the  two  servants  who  shall  be  living  with 
me  at  my  death  goes  to  all  living  with  the  testator  at  his 
death,  though  there  may  have  been  only  two  at  the  date  of 
the  will.  Sleech  v.  Torrington,  2  Ves.  sen.  560 ;  but  a  ser- 
vant wrongfully  discharged  by  the  testator  before  his  death 
will  not  be  included  :  Darhw  v.  Edwards,  1  H.  &  C.  547. 

As  to  what  kinds  of  servants  will  take  : — A  bequest 
of  a  year's  wages  limits  the  servants  to  those  hired  by 
the  year.  Booth  v.  Dean,  1  M.  &  K.  560 ;  Blackwell 
V.  Pennant,  9  Ha.  551 ;  see,  too,  Chileot  v.  Bromley, 
12  Ves.  114 ;  Herbert  v.  Reid,  16  Ves.  481 ;  Thrupp  v. 
CoUeU,  26  B.  147;  Armstrong  v.  Clavering,  27  B.  226; 
Ogle  V.  Morgan,  1  D.  M.  &  G.  859. 

In  wills  under  the  Wills  Act  a  gift  to  the  testator's  wife  ^^^  *<>  *^o 

testator's 

must  mean  the  wife  or  the  person  calling  herself  his  wife  wife. 
at  the  date  of  the  will,  as  a  second  marriage  operates  as  a 
revocation  of  the  will,  and  therefore  a  deceased  vdfe's 
sister  may  take  under  the  description  of  the  testator's 
wife.  PraU  v.  Matthew,  22  B.  828 ;  Pitts'  Will,  27  B. 
676 ;  6  Jur.  N.  S.  1285. 

But  primd  fade  wife  means  lawful  wife,  Davenport's 
Trusts,  1  Sm.  &  G.  126. 

Primd  fade  a  gift  to  the  wife  of  A.  who  has  a  wife  CKft  to  the 

wife  o{  ft 

living  at  the  date  of  the  will  goes  to  that  wife  and  no  third  per- 
other.    Boreham  v. BignaU,  8  Ha.  181 ;  Burrow's  Trusts,  ^^^ 
10  L.T.N.  S.  184.  li^gat 

the  date  of 

At  any  rate  this  is  the  case  it  there  is  anythmg  to  show  the  will  il 
that  the  testator  referred  to  a  person  known  to  him  by  *^^' 
calling  her,  for  instance,  my  beloved  wife.     Nihlock  v. 
GarreU,  1  E.  &  M.  629. 
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I 
And  when  a  daughter  has  been  described  as  wife  of 

A.  a  subsequent  gift  to  her  husband  means  that  husband 

only.      Bryans*  Trust,   2  Sim.  N.  S.  103;    Franks  v. 

Brooker,  27  B.  635. 

But  a  gift,  after  a  life  interest  to  a  son,  amongst  the 
wife  of  the  son  (in  case  she  should  survive  him)  and  all 
and  every  the  children  of  the  son,  has  been  held  to  include 
a  second  wife  though  there  was  a  wife  living  at  the  date  of 
the  will,  as  it  would  include  children  by  a  second  marriage. 
In  re  Lynes  Trust,  8  Eq.  65  ;  but  see  Firth  v.  Fielden,  22 
W.  R.  622. 

And  a  direction  that  in  case  of  the  bankruptcy  of 
any  of  the  legatees  for  Ufe,  their  shares  should  be  applied 
for  the  benefit  of  the  wife  and  children  of  such  legatees 
during  the  remainder  of  the  life  of  the  legatee,  will  in- 
clude a  second  wife  of.  one  of  the  legatees  who  was  mar- 
ried at  the  date  of  the  will ;  the  direction,  being  applica- 
ble to  several  legatees,  some  of  whom  were  not  married, 
showing  that  no  particular  wife  was  intended.  Longworth 
V.  BeUaviy,  40  L.  J.  Ch.  513. 

But  a  similar  direction  as  to  the  share  of  one  legatee 
who  was  married  at  the  date  of  the  will  will  not  include  a 
second  wife  :  Boreham  v.  Bignall,  8  Ha.  131. 
Gift  to  the       If  there  is  no  person  answering  the  description  at  the 

wifo  oi  ft 

person  who  date  of  the  will  or  the  death,  the  gift  vests  indefeasibly  in 

■  

ried™*^      the  first  person  who  answers  the  description.     Radford 

V.  Willis,  12  Eq.  105,  7  Ch.  7 ;  see  Peppin  v.  Beckfard,  8 

Ves.  570. 

As  to  the  effect  of  a  divorce  upon  a  gift  to  a  husband 

and  wife  during  their  joint  lives,  see  Knox  v.  Twells,  2 

H.  &  M.  674. 
Gifte  to  ''  If  an  estate  be  made  of  land  to  a  husband  and  wife 

and  wife      and  to  a  third  person,  in  this  case  the  husband  and  wife 
^aUiiid  ^^^^  ^  j^^  ^  ^Yieii  right  but  the  moiety."     UUkton, 

sec.  291.  The  same  rules  apply  to  personalty,  and  it  makes 
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no  difference  whether  the  bequest  is  a  joint  tenancy  or  a 
tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants 
in  common  goes  in  moieties  to  A.  and  his  wife  and  to  C. 
Wyld^'8  Estate,  2  De  G.  M.  &  G.  724. 
'  But  a  similar  bequest  during  their  lives  and  the  life  of 
the  stUTvivor  of  them,  and  after  the  death  of  the  surviyor 
over,  would  be  enough  to  show  that  the  wife  was  to  take  a 
separate  interest.    Marchant  y.  Cragg,  81  6.  898. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  G. 
equally,  the  second  ^^  and ''  is  looked  upon  as  Asubcopida, 
and  the  property  goes  in  thirds.  Bricker  v.  Whatley,  1 
Vem.  232. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the 
husband  and  wife  take  one  share.  Gordon  v.  Whieldon, 
11  B.  170  ;  Atcheson  v.  Atcheson,  ib.  485. 

But  a  very  slight  evidence  of  intention  that  the  wife  is 
to  take  a  separate  share  has  been  held  sufficient  to  pre- 
vent the  rule ;  thus,  if  the  words  are  to  A.,  B.,  C.  and  his 
wife  as  tenants  in  common,  husband  and  wife  take  several 
shares.  Warrington  v.  Warrington,  2  Ha.  64,  where  the 
husband  and  wife  were  equaUy  of  kin  to  the  testatrix ;  see, 
too,  Payne  Y.  Wagner,  12  Sim.  184. 

And  apparently  if  the  words  are  to  my  son-iii-law  B. 
and  my  daughter  P.  his  wife,  their  executors,  admioistra- 
tors,  and  assigns,  both  take  equally — the  gift  not  being  to 
husband  and  wife,  but  to  son-in-law  and  daughter-in-law. 
A.  G.  V.  Bacchus,  9  Pr.  80,  11  Pr.  647. 

Whether  a  gift  to  unmarried  children  is  a  designaOo  Meaning  of 
personarum  or  not  depends  on  the  language  of  the  will,  nnmamed 
Thus,  a  gift  to  the  son  and  unmarried  daughters  of  A.  ^  ^'^^ 
goes  to  the  daughter  immarried  at  the  date  of  the  will, 
the  gift  to  the  son  showing  that  particular  persons  are 
meant.    HaU  v.  Robertson,  4  D.  M.  &  G.  781. 

Where  the  gift  designates  a  class  ascertainable  at  the 
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testator's  death,  the  subsequent  marriage  of  one  of  the 

class  will  not  avoid  the  gift.     Jubber  v.  Jvhber,  9  Sim. 

503  ;  see  Blagrove  v.  Coore,  27  B.  188. 

As  to  whether  unmarried  in  a  direct  gift  means  never 

having  been  married  or  not,  see  Thistlethwayte^s  Trusts, 

1  Jur.  N.  S.  881 ;  24  L.  J.  Ch.  718. 
Gift  to  "a       -A.  gift  to  "  a  son  "  of  a  person  will,  it  seems,  go  to  the 
^^"  son  living  at  the  date  of  the  gift,  if  there  is  one.    Powell 

V.  DameSy  1  B.  682.    And  if  there  is  no  son  living  it  goes 

to  the  first  son  bom  afterwards,  if  he  survives  the  testator. 

Powell  V.  Davies,  1  B.  682 ;  Ashburner  v.  Wilson,  17  Sim. 

204 :  see,  too,  Rtissell  v.  Russell,  12  Ir.  Ch.  877. 
Gift  to  one      A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  per- 
ia  voii^     ^^^'  i^  void.    Strode  v.  RusseU,  2  Vem.  621,  624. 
Giftig  to  a         The  natural  meaning  of  first  or  second  son  is  first  or 

first  or  J  •  J  *»  r  •   ii 

second  son.  Second  m  order  of  birth. 

1.  No  difficulty  arises  where  all  the  sons  bom  are 
living  at  the  testator's  death,  or  where  no  sons  have  then 
been  bom.  In  the  latter  case  the  first  or  Second  son 
bom  afterwards  will  take.  See  Driver  v.  Frank,  8  Mau.  & 
S.  26;  8  Taunt.  468;  Alexander  v.  Alexander,  16  C.  B. 
69 ;  Bennet  v.  Bennet,  2  Dr.  &  Sm.  266.  And  the 
second  bom  son  will  take  as  second  son,  though  his 
elder  brother  may  die  before  he  is  bom.  Trafford  v. 
Ashton,  2  Vem.  660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems 
probable  that  he  would  take  as  persona  designata.  Sawn-' 
ders  V.  Richardson,  18  Jur.  714 ;  see  Re  Harris,  2  W.  R. 
689. 

So,  too,  if  there  were  a  first  and  second  son  living  at 
the  date  of  the  will  the  second  son  would  probably  take 
under  the  description  second  son.  Whether  the  second 
son  at  the  date  of  the  will  whose  elder  brother  had  died 
would  take  as  second  son,  qucere. 

8.  If  a  first  or  second  son  is  dead  at  the  date  of  the 
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will  the  term  wiU  mean  first  or  second  son  at  the  testator's 
death.  King  v.  Bennett,  4  M.  &  W.  86 ;  Thompson  v. 
Thompson,  1  Coll.  888, — ^where  the  provisions  of  the  will 
were  confirmed  after  the  death  of  the  first  bom  son  by  a 
codicil. 

4.  If  a  first  or  second  son  is  bom  after  the  date  of  the 
will  and  dies  in  the  testator's  lifetime,  a  first  or  second 
Buryiving  son  will  take.  Lomax  v.  Holmdon,  1  Ves.  sen. 
290. 

Unless  the  testator  contemplates  the  possibility  of  lapse 
and  provides  for  it ;  for  instance,  by  a  gift  to  the  seventh 
or  youngest  child  of  a  person  who  at  the  date  of  the  will 
had  six  children.  West  v.  Lord  Primate  of  Ireland,  2  Cox, 
258 ;  8  B.  C.  C.  148. 

The  terms  elder  and  yoimger  in  wills  must  primd  facie  Meaning  ©f 
be  considered  as  used  in  their  strict  sense  as  applicable  eider  ^ 
to  age,  and  not  in  the  figurative  sense  of  anterior  and  yo'*^^'^- 
posterior  in  order  of  limitation  of  estates.    Scarisbrick  v. 
Lard  Skelmersdale,  4  ¥•  &  C.  Ex.  78,  2   H.  L,  167  ; 
Lyddon  v.  EUison,  19  B.  565 ;  Livesey  v.  Livesey,  2  H.  L. 
419. 

A  gift  to  the  eldest  child  of  a  person  whether  immediate 
or  in  remainder  goes  to  the  eldest  child  at  the  death  of 
the  testator  though  he  may  not  have  been  eldest  at  the 
date  of  the  will.     Re  Harris'  Trust,  2  W.  E.  689. 

And  eldest  son  may  mean  only  son.  Tuite  v.  Birming- 
ham, L.  B.  7  H.  L.  684 ;  as  youngest  child  may  mean 
only  child :  Emery  v.  EngJxmd,  3  Ves.  282. 

And  if  the  testator  contemplates  a  younger  son  as 
becoming  eldest,  or  if  the  eldest  were  dead  at  the  date 
of  the  will,  eldest  son  means  eldest  surviving  son :  Bath' 
urstv.  Stanley,  W.  N.,  March  18th,  1876,  p.  108. 

When  a  testator  has  made  dispositions  in  favour  of  his  Next  snr- 
Bons,  arranging  them  in  a  descending  order  of  birth  with  ^^^***"' 
a  gift  over  of  their  respective  shares  in  certain  events  to 
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my  next  surviving  son/'  the  next  younger  son  takes 
under  this  description.  Eastwood  v.  Lockwood,  L.  B. 
8  Eq.  487. 

With  regard  to  the  period  at  which  the  class  of  younger 
children  is  to  be  ascertained — 

If  there  is  an  immediate  gift  to  younger  children  the 
class  will  be  ascertained  at  the  testator's  deaths  and  a 
child  who  after  that  time  becomes  eldest  will  not  be  ex- 
cluded. Coleman  v.  Seymour,  1  Ves.  sen.  209  ;  Umiers 
V.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  when  it  attains 
twenty-one  will  take,  though  it  may  afterwards  become 
eldest :  Adam^  v.  Roberts,  25  B.  658.  The  decision  in 
Matthews  v.  Paul,  8  Sw.  828,  may  be  supported  on  the 
groimd  that  the  son  excluded  was  the  eldest  at  the  time 
of  vesting  as  well  as  at  the  time  of  distribution. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be 
ascertained  at  the  time  of  vesting  and  not  the  time  of  dis- 
tribution. Sandeman  v.  Mackenzie,  1  J.  &  H.  618; 
Adam^  Y.Bush,  8  Sc.  405 ;  6  Bing.  N.  C.  164 ;  Theed's 
Settlement,  8  K.  &  J.  875  ;  Adams  v.  Adam^,  25  B.  652. 

The  testator  may,  however,  show  that  the  persons 
filling  the  character  of  eldest  or  youngest  children  were 
to  be  ascertained  at  the.  time  of  distribution  by  contem- 
plating, for  instance,  the  possibility  that  several  persons 

■ 

successively  might  become  eldest  sons  after  the  time  of 
vesting.  Bowles  v.  Bowles,  10  Ves.  177;  Livesey  y. 
Livesey,  2  H.  L.  419 ;  Madden  v.  Ikin,  2  Dr.  &  S.  207. 

Where  the  gift  ia  to  younger  children  upon  some 
contingency,  the  cases  are  conflicting. 

If  there  are  no  children  surviving  when  the  contingency 
happens  the  gift  goes  to  the  representatives  of  those  who 
died  in  the  lifetime  of  an  elder  brother.  Lady  Lincoln  v. 
PeUiam,  10  Ves.  166. 
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If  there  are  children  living  when  the  contingency 
happens,  Ellison  v.  Airey,  1  Ves.  sen.  Ill,  and  Hali  v. 
Hewer,  Amb.  203,  are  direct  authorities  for  saving  that 
the  eldest  child  is  to  be  then  ascertained,  and  not  before. 
See,  too,  Stevens  v.  Pile,  30  B.  284. 

But  now  it  would  probably  be  held  that  the  class  ought 
to  be  ascertained  at  the  time  when  the  interests  become 
transmissible,  and  it  was  so  decided  in  Bryan  v.  Collins, 
16  B.  14.     See,  too,  Sanders'  Trust,  L.  E.  1  Eq.  675. 

The  exclusion  from  a  class  of  a  child  "  entitled "  to  Meaning  of 
certain  property  means  primdfaeie  entitled  in  possession : 
Chorley  v.  Loveland,  33  B.  189,  12  W.  K.  187 ;  Umbers  v. 
Jaggard,  9  Eq.  201. 

See  further  as  to  the  construction  of  similar  clauses 
of  exclusion,  Wyndham  v.  Fane,  11  Ha.  287;  Johnson 
V.  Fcyulds,  5  Eq.  268 ;  Re  GryWs  Trust,  6  Eq.  589. 

When,  however,  the  testator  has  placed  himself  in  loco  In  what 
parentis,  and  shows  an  intention  to  provide  portions  for  ^^j^  means 
younger  children,  the  rule  established  with  regard   to  ?*^^*^" 
marriage  settlements,  that  elder  son  means  a  son  taking  bulk  of  the 
the  bulk  of  the  estate,  and  younger  son  a  son  unprovided 
for,  applies  to  wills,  as  well  in  the  case  of  personalty 
as  of  realty.    Bayley's  Settlement,   9  Eq.   491 ;    6   Ch. 
590. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an 
estate  is  sisttled  in  strict  settlement,  and  by  the  same 
settlement  portions  are  provided  for  younger  children,  no 
child  taking  the  bulk  of  the  estate  by  virtue  of  the  limita- 
tions in  strict  settlement  shall  take  any  benefit  from  the 
portions :  Macoubrey  v.  Jones,  2  K.  &  J.  684,  690. 

Even  in  marriage  settlements,  however,  this  construction 
will  not  be  adopted,  unless  it  appears  upon  the  face  of  the 
instrument  that  the  exclusion  had  reference  to  the  fact 
of  the  person  to  be  excluded  taking  other  property.  Ee 
Theed's  Settlement,  3  K.  &  J.  375. 
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The  time  for  ascertaining  who  fills  the  character  of 
eldest  son  is  the  period  of  distribution,  but  he  need  not 
then  be  entitled  to  the  settled  estate  if  he  has  substan- 
tially had  the  benefit  of  it.  CoUingwood  v.  Stanhope, 
L.  R.  4  H.  L.  48. 

And  a  younger  son  who  at  that  time  has  become  the 
eldest,  and  takes  the  estate  will  be  excluded  from  a 
portion,  though  the  portion  may  have  already  vested  in 
him.  Gray  v.  Earl  of  Limerick,  2  De  G.  &  S.  370 ; 
Richards  v.  Richards,  Johns.  754 ;  Davies  v.  Hugnsnin, 
1  H.  &  M.  780;  Stvinbume  v.  Swinburne,  17  W.  R.  47 ; 
see  Leake  v.  Leake,  10  Ves.  476. 

If,  however,  the  eldest  son  is  excluded  not  as  eldest 
son,  but  by  name,  the  rule  does  not  apply.  Wood  v. 
Wood,  4  Eq.  48. 

There  may,  however,  be  circumstances  showing  that 
the  eldest  son  is  to  be  ascertained  at  some  other  time 
than  the  period  of  distribution ;  for  instance,  at  the  time 
of  vesting. 

A  mere  gift  over  to  take  effect  on  a  younger  son  becoming 
an  eldest  before  attaining  21  will  not  alter  the  rule.  Bay^ 
ley's  Settlement,  9  Eq.  491,  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are 
to  vest  indefeasibly  before  the  time  of  distribution,  the 
elder  son  is  ascertained  at  the  time  of  vesting.  Windham 
V.  Graham,  1  Buss.  881 ;  see  Ex  parte  Smyth,  12  Ir.  Ch. 
487. 

The  farther  question  arises  in  what  manner  the  younger 
child  must  be  entitled  to  the  estate  in  order  to  be  ex- 
cluded from  a  portion. 

A  second  son,  becoming  an  eldest  son,  but  prevented 
from  taking  the  estate  by  a  recovery  suffered  in  the  life- 
time of  his  brother,  is  entitled  to  share  in  portions  pro- 
vided by  the  settlement  for  younger  children.  Tennison 
V.  Moore,  18  Ir.  Eq.  424 ;  Spencer  v.  Spencer,  8  Sim.  87 ; 
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Mdcoiibrey  v.  Jones,  2  E.  &  J.  684;  Adams  v.  Beck,  25 
B,  648,  overruling  Peacocke  v.  Pares,  2  Kee.  689. 

So,  too,  a  younger  son  succeeding  to  the  reversion  of 
the  settled  estates,  not  under  the  settlement  creating  the 
portions,  but  by  descent  or  by  devise,  is  not  within  the 
rule,  and  does  not  lose  his  right  to  a  portion.  Sing  v. 
Leslie,  2  H.  &  M.  68 ;  Adams  v.  Beck,  25  B.  648: 

On  the  other  hand,  as  a  younger  child  becoming  elder.  An  elder 
is  excluded  from  taking  a  portion,  so  an  elder  child  not  taking  the 
taking  the  estate  is  admitted  to  a  portion.      Duke  y*  ^^^^^ 
Doidge,  2  Ves.  sen.  208.  to  a  pop- 

And  if  he  dies  before  the  period  of  distribution  his 
representatives  are  entitled,  whether  the  exclusion  is 
of  the  eldest  son  for  the  time  being,  or  not :  Ellison  v. 
Thomas,  2  Dr.  &  Sm.  Ill,  1  D.  J.  &  S.  18 ;  Davies  v. 
Huquenin,  1  H.  &  M.  730 ;  Swinburne  v.  Swinburne,  17 
W.  R.  47. 

An  elder  son  has  been  included  under  the  expression  Gift  to 
second  and  other  sons,  in  cases  where  the  probability  JJ^  ^^ 
was  that  the   elder  had    been    left    out  by  mistake :  ^^  ^ 

•^  some  cases 

Langston  v.  Langston,  8  Bl.  N.  S.  16,  2  CI.  &  F.  194  ;  mduded  a 
Blake's  Estate,  19  W.  R.  765 ;  Tavemor  v.  Qrindley,  82 
L.  T.  N.  S.  424;   but  not  when  there  were  sufficient 
reasons  for  his  exclusion.     Birmingham  v.  Tuite,  I.  R. 
7  Eq.  221,  L.  R.  7  H.  L.  684. 


first  son. 
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CHAPTER  XIV. 


CONSTRUCTION  OF  GIFTS  TO  CHILDREN. 
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A.    IliLEaiTIMATE    ChILDIIEN. 

I.  "  The  description  child,  son,  issue,  every  word  of  that 
species  must  be  taken  primd  facie  to  mean  legitimate 
child,  son,  or  issue : "  per  Lord  Eldon,  Wilkinson  v. 
Adam,  1  V.  &  B.  422.  And  it  may  be  stated  as  a  general 
rule  that  where  there  is  a  bequest  to  children  without 
anything  on  the  face  of  the  will  to  show  that  the  testator 
meant  by  children  illegitimate  children,  and  there  is  a 
possibility  at  the  date  of  the  will  of  legitimate  children 
to  satisfy  the  terms  of  the  bequest,  evidence  dehors  the 
will  will  not  be  admitted  to  prove  that  the  testa- 
tor may  or  must  have  meant  illegitimate  children. 
Durrant  v.  Friend,  5  De  G.  &  S.  348 ;  Re  Davenport's 
Trusts,  1  Sm.  &  G.  126 ;  Re  OverhiWs  Trusts,  1  Sm.  &  G. 
862  ;  Medworth  v.  Pope,  27  Beav.  71 ;  Warner  v.  War- 
ner, 15  Jur.  141,  20  L.  J.  Ch.  278 ;  and  see  Gabb  v. 
Prendergast,  1  K.  &  J.  439 ;  Godfrey  v.  Davis,  6  Ves.  48 ; 
Kenebel  v,  Scrafton,  2  East,  53Q ;  Harris  v.  Lloyd,  T.  & 
E.  310 ;  Mortimer  v.  West,  3  Euss.  870 ;  Bagley  v.  Mol- 
lard,  1  E.  &  M.  581 ;  Swaine  v.  Kennerley,  1  V.  &  B. 
469  ;  Meredith  v.  Farr,  2  Y.  &  C.  C.  525. 

The  same  rule  applies  where  the  words  next  of  kin 
are  used.    Re  Standley*s  Estate,  L.  E.  2  Eq.  808. 
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As  to  whether  an  illegitimate  child  of  a  Frenchman 
having  domicil  in  England  is  legitimised  by  subsequent 
marriage,  see  Wrighfs  TnisU,  2  K.  &  J.  595 ;  and  see 
In  re  Wilson's  TrusU,  L.  R.  1  Eq.  247. 

n.  But  under  the  description  of  child,  son,  issue,  and  In  what 

0HB68  I  lift* 

similar  words,  illegitimate  children  may  take  if  they  have  gitimate 
acquired  the  reputation  of  being  children  of  the  person  ^  J^^ 
in  question  in  the  following  cases : 

1.  If  looking  at  the  circumstances  existing  at  the  date  Wlien 
of  the  will  there  is  no  possibility  of  legitimate  children  to  poflnbiuty 
satisfy  the  terms  of  the  bequest.  ^te^*'" 

(a)  If,  for  instance,  the  bequest  is  to  the  children  of  A.  children, 
now  living,  and  A.  has  only  illegitimate  children,  they 
would  take :  Dover  v.  Alexander,  2  Hare,  282,  per  Wig- 
ram,  V.  C. 

(b)  Or  if  the  gift  is  to  the  children  of  a  deceased 
person  who  had  only  illegitimate  children.  Lord  Wood' 
houselee  v.  Dalrymple,  2  Mer.  419 ;  Edmunds  v.  Fessey, 
29  Beav.  233. 

(c)  If  the  gift  is  to  the  children  in  the  plural  of  a 
deceased  person  who  had  only  one  legitimate  child  and 
one  or  more  illegitimate  children,  they  will  all  take  in 
order  to  satisfy  the  plural  number.  OUl  v.  SheUey,  2 
R.  &  M.  336 ;  Leigh  v.  Byron,  1  Sm.  &  G.  486 ;  but  see 
Hart  V,  Durand,  8  Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  will 
that  the  person  to  whose  children  the  bequest  is  given 
was  dead  at  the  date  of  the  will,  and  the  testator  was  not  a 
near  relation,  it  will  not  be  presumed  that  he  knew  of 
the  death,  but  evidence  will  be  admitted  to  show  that  he 
was  aware  of  it.  See  Herbert's  Trusts,  1  J.  &  H.  121 ; 
MUne  v.  Wood,  42  L.  J.  Ch.  545. 

(d)  The  description  **  children  "  will  also  be  taken  to 
mean  illegitimate  children  when  the  gift  is  to  the  children 
of  two  persons  who  cannot  by  any  possibility  have  legiti- 
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mate  children  between  them.  Bayley  v.  Snelham,  1  S.  & 
St.  78. 

(e)  And  it  seems  that  a  bequest  by  an  unmarried  man 
or  woman  to  his  or  her  children  must  mean  illegitimate 
children,  because  every  will  since  the  Wills  Act  made  by  a 
man  or  woman  is  revoked  by  his  or  her  marriage ;  see  sec. 
18 ;  and,  therefore,  none  but  illegitimate  children  could 
by  any  possibility  take  under  it.  See  Pratt  v.  Matthew, 
22  Beav.  328 ;  and  CliSbn  v.  Ooodbun,  6  Eq.  278. 

But  under  a  gift  to  the  children  of  a  living  person,  when 
there  is  no  evidence  on  the  face  of  the  will  to  show  that 
illegitimate  children  are  intended,  iSegitimate  children 
alone  will  take.     And  this  will  be  the  case — 

Though  the  person  whose  children  are  to  be  bene- 
fited has,  at  the  date  of  the  will,  only  illegitimate  children. 
Godfrey  v.  Davis,  6  Ves.  43 ;  and  at  the  testator's  death 
there  is  no  possibility  of  any  others :  Re  Davenport* 8 
Trusts,  1  Sm.  &  G.  126 ;  Kelly  v.  Hammond,  26  B.  86 ; 
Dorin  v,  Dorin,  L.  R.  7  H.  L.  568. 

It  will  also  be  the  case,  though  the  person  to  whose 
children  a  gift  is  bequeathed  has  only  illegitimate  children, 
and  is,  whether  from  old  age  or  other  causes,  never  likely 
to  have  any  other.  Re  OverhiWs  Trust,  1  Sm.  &  G.  862  ; 
Paul  V.  Children,  12  Eq.  16. 

There  are,  however,  two  cases  in  which  this  rule  has 
not  been  followed.  Fraser  v.  Piggott,  You.  354,  before 
Lord  Lyndhurst;  and  Beachcroft  v.  Beachcroft,  before 
Sir  Thomas  Plumer,  M.  R.,  1  Mad.  430.  In  the  former, 
after  a  bequest  to  the  testator's  grandchildren,  being 
children  of  his  sons,  whether  bom  in  wedlock  or  not, 
there  was  a  gift  of  residue  to  his  two  sons,  and  if  either 
died  his  moiety  to  go  to  his  children  equally.  Both  sons 
died  in  the  testator's  lifetime.  One  had  only  illegitimate 
children,  the  other  legitimate  and  illegitimate  children. 
Lord  Ljmdhurst  held  that  the  illegitimate  children  of  the 
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son,  who  had  no  others,  and  the  legitimate  children  alone 
of  the  other  son  were  entitled.  Lord  Lyndhurst  lays 
down,  "  If  there  be  no  legitimate  children,  then  extrinsic 
evidence  may  be  given  of  the  persons  who  were  intended." 

The  same  would  seem  to  follow  from  the  decision  of 
Sir  Thomas  Plumer  in  Beachcroft  v.  Beachcroft,  which 
was  the  case  of  a  bequest  by  an  unmarried  man  to  "  my 
children."     See,  too.  Laker  v.  Hordem,  1  Ch.  D.  644. 

These  cases  have,  however,  been  repeatedly  questioned. 
See  James  v.  Smith,  14  Sim.  216 ;  Re  OverhilVs  Trusts,  1 
Sm.  &  G.  362  ;  Holt  v.  Sindrey,  7  Eq.  170.  And  so  far 
as  they  go  to  establish  a  rule  that  a  gift  by  wiU  to  the 
children  of  a  living  person,  who  at  the  date  of  the  will  has 
only  illegitimate  children,  and  never  has  any  others,  is 
good  as  regards  the  illegitimate  children,  they  cannot  be 
held  to  be  law.  It  may,  however,  be  noticed  that  the 
decision  in  Beachcroft  v.  Beachcroft  may  be  upheld  on 
grounds  independent  of  any  such  rule.  The  Master  of 
the  Bolls  seems  to  adopt  the  principle  that  children 
means  present  children  :  "  It  is  unreasonable  to  suppose 
that  a  man  sitting  down  to  make  his  will  and  intending 
bounty  to  the  children  of  a  certain  individual,  should  not 
have  in  his  mind  some  present  person  to  fill  that 
character ;  *'  but  afterwards  he  lays  stress  upon  the  words 
"mother  of  my  children,"  as  indicating  that  the  testator 
meant  illegitimate  children,  for,  he  asks,  ''  Did  anybody 
ever  describe  his  wife  by  the  term  mother  of  my  children  ?  " 
p.  444 ;  and  finally  he  says,  "  I  think  ex  viscerihis  of  the 
will,  the  legatees  whom  this  testator  must  have  intended 
to  describe  were  not  the  possible  progeny  of  after 
marriage  but  existing  persons,  children  already  bom.'* 
So  that  the  case  would  rather  seem  to  be  one  in  which 
the  testator  has  on  the  face  of  his  will  shown  that  he 
meant  illegitimate  children  to  take.  See  per  Stuart,  V.  C, 
Re  OverhiWs  Trusts,  1  Sm.  &  G.  362. 
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The  testa-  2.  Blegitiinate  children  existing  at  the  date  of  the 
show  that  ^ill>  including  a  child  then  en  ventre,  may  take  under 
me™timate  *^®  *®^^^  children  if  they  are  sufl&ciently  indicated,  that 
childiexu  is  to  say,  where  "  taking  the  will  as  the  dictionary  of  the 
meaning  of  the  terms  used  in  it/'  it  appears  that  the 
testator  meant  illegitimate  children.    Wilkinson  v.  Adam, 

1  V.  &  B.  422,  p.  462 ;  Hill  v.  Crook,  24  W.  R.  876. 
"  The  intention  need  not  be  expressed  in  language  which 
is  necessarily  susceptible  of  only  one  interpretation,  but 
it  is  sufficient  if  it  is  indicated  in  a  way  that  excludes 
the  probability  of  an  opposite  intention  having  existed  in 
the  mind  of  the  testator."  Hill  v.  Crook,  L.  R.  6  H.  L. 
277,  per  Lord  Chelmsford. 

a.  Thus  natural  children,  bom  at  the  date  of  the  will, 
of  course  take  where  the  gift  is  to  natural  children  in 
express  terms.  Metham  v.  Duke  of  Devonshire,  1  P.  Wms. 
629 ;  Barnett  v.  Tugwell,  31  B.  232 ;  Evans  v.  Massey, 
8  Price,  22 ;  Bentley  v.  Blizard,  4  Jur.  N.  S.  652. 

h.  So  if  after  a  gift  to  the  children  of  A.,  the  testator 
in  a  subsequent  gift  defines  whom  he  means,  by  adding 
**  namely,"  and  inserting  their  names.  Meredith  v.  Farr, 

2  Y.  &  C.  C.  525. 

0.  If  there  is  a  gift  to  the  children  of  the  testator  by  a 
particular  woman,  when  it  appears  on  the  face  of  the 
will  that  he  has  a  wife  living,  or  to  "  my  wife  A.  for  life, 
and  after  her  death  to  my  children,"  where  the  testator 
is  not  married  to  A.,  but  has  a  wife  living  from  whom  he 
is  separated,  his  children  by  A.  will  take.  Wilkinson  v, 
Adam,  1  V.  &  B.  422 ;  Lepine  v.  Bean,  10  Eq.  160.  See 
Bayley  v.  Snelham,  1  S.  &  St.  78. 

d.  So,  a  gift  to  "  my  daughter  A.  the  wife  of  B.,"  and 
then  for  the  "children  of  my  said  daughter,"  where 
A.  and  B.  can  by  no  possibility  have  legitimate  children 
between  them,  will  go  to  the  illegitimate  children  of  A. 
by  B.     HiU  v.  Crook,  L.  R.  6  H,  L.  265. 
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But  the  same  rule  does  not  apply  if  A.  and  B.,  though 
unmarried  at  the  date  of  the  will,  may  marry  and  have 
legitimate  children.  In  re  Ayles*  Trusts,  1  Ch.  D.  282. 
In  that  case,  however,  it  does  not  appear  whether  the 
testator  knew  that  A.  and  B.  were  unmarried  at  the  date 
of  the  will. 

€.  Under  a  gift  to  the  children  of  the  testator's 
daughter  by  her  present  putative  husband,  or  by  any 
other  person  whom  she  might  marry,  though  the  daugh- 
ter subsequently  married  her  then  putative  husband,  her 
illegitimate  son  by  him  took.  In  re  Brown* s  Trust,  16 
Eq.  239.  In  re  Connor,  2  J.  &  Lat.  456 ;  Dilley  v. 
MaUhews,  13  W.  R.  676,  11  Jur.  N.  S.  426. 

/.  When  in  an  early  part  of  the  will  an  illegitimate 
child  has  been  particularly  referred  to  as  my  child,  such 
child  will  take  under  a  subsequent  gift  to  children  gene- 
rally. Worts  V.  Cubitt,  19  Beav.  421 ;  Evans  v.  Davies, 
7  Ha.  498 ;  Owen  v.  Bryant,  2  De  G.  M.  &  G.  697  ; 
Tugweli  v.  ScoU,  24  Beav.  141 ;  Hartley  v.  Tribber,  16 
Beav.  610.  See,  however,  Bagleyy.  Mollard,  1 B.  &  M.  681. 

And  when  a  testator  has  called  the  son  of  an  illegi- 
timate child  his  grandson,  the  daughter  of  the  same 
child  will  be  included  under  grandchildren.  Allen  v. 
Webster,  6  Jur.  N.  S.  674. 

g.  In  Holt  V.  Sind/rey,  7  Eq.  170,  there  was  a  bequest 
to  the  testator's  "  daughter  Mary,  the  wife  of  John 
Lattimer,"  and  after  her  death  "  unto  all  and  every  the 
child  or  children  of  his  said  daughter  begotten  or  to  be 
begotten."  It  appeared  that  Mary  was  not  the  lawful 
wife  of  John  Lattimer,  and  that  the  testator  was  not 
aware  of  this  fact.  Stuart,  Y.-C,  held  that  illegitimate 
children  bom  at  the  date  of  the  will  were  sufficiently 
described  by  the  words  "  children  begotten.'*  See,  too. 
In  re  Dixon,  2  Jur.  N.  S.  970 ;  Gabb  v.  Prendergast,  1  K. 
&  J.  439 ;  and  in  Savage  v.  Robertson,  7  Eq.  176,  a  bequest 
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WheUier 
legitimate 
and  illegi' 
timate 
children 
can  take 
together 
under  one 
descrip- 
tion. 


BeqnoBt  to 
future  illo- 
gitimate 


to  '*my  sister,  Mary  Bobertson,  and  her  2  youngest 
daughters,"  Mary  Robertson  being  a  spinster,  was  held  a 
sufficient  designation  of  her  two  youngest  illegitimate 
daughters.     See  Laker  v.  Hordem,  1  Ch.  D.  644. 

h.  A  direction,  however,  to  divide  property  into  shares 
corresponding  in  number  with  the  nmnber  of  legitimate 
and  illegitimate  children  of  a  person  at  the  date  of  the 
will,  is  not  in  itself  a  sufficient  indication  that  illegi- 
timate children  are  meant  to  be  included,  since,  if  before 
the  testator's  death  one  or  more  of  the  children  had 
died,  the  division  prescribed  by  the  will  would  have  been 
inapplicable.  Cartwright  v.  Vavdry,  5  Ves.  530 ;  In  re 
WeW  Estate,  6  Eq.  699. 

in.  It  has  sometimes  been  laid  down  that  legitimate 
and  illegitimate  children  cannot  together  take  under 
the  same  description  or  the  same  class.  For  in- 
stance, in  Bagley  v.  MoUard,  1  B.  &  M.  681,  the  M.  B. 
said,  "  Whenever  the  general  description  of  children  will 
include  legitimate  children  it  cannot  also  be  extended 
to  illegitimate  children,"  p.  686.  See,  too,  per  Lord 
Bomilly,  M.  B.,  in  Pratt  v.  Matthew,  22  Beav.  828.  "  It 
is  also  clear  that  illegitimate  children  cannot  take  under 
a  gift  to  children  unless  it  be  quite  clear  on  the  face  of 
the  gift  that  legitimate  children  never  could  have  taken 
under  the  gift."  As  early  an  authority,  however,  as 
Wilkinson  v.  Adam,  1  V.  &  B.  422,  seems  to  point  the 
other  way  (see  especially  the  opinion  of  the  judges  there 
stated),  though  the  exact  point  was  not  decided,  but 
there  is  no  doubt  now  since  the  case  of  HiU  v.  Crook, 
L.  B.  6  H.  L.  266,  that  a  gift  to  children,  with  a  clear 
intention  that  it  shall  apply  to  existing  illegitimate 
children,  will  be  so  applied,  although  the  gift  must  be 
extended  to  future  legitimate  children. 

rV.  A  bequest  to  future  illegitimate  children,  bom 
between  the  date  of  the  will  and  the  testator's  death, 
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where  they  are  sufficiently  designated,  is  good  as  regards   chadren  is 

flood  ftw  IV« 

those  children  who  have  at  the  time  of  the  testator's  death  gards  those 
acquired  the  reputation  of  being  the  children  in  question,  n^f^!^ 

Previously  to  the  case  of  Occleston  v.  FvUalovBy  9  Ch.  *®''"  ^^*^ 
147,  the  general  current  of  authority  seems  to  have  been 
in  favour  of  the  opinion  that  no  gift,  however  express, 
to  unborn  illegitimate  children  would  be  allowed  by  law, 
and  that  under  a  gift,  good  as  to  illegitimate  children  as 
a  class,  no  illegitimate  children  born  after  the  date  of 
the  will  would  be  permitted  to  take.  (See  per  Lord 
Chehnsford,  in  Hill  v.  Crook,  L.  E.  6  H.  L.  278.)  This 
opinion  was  frequently  expressed  incidentally  by  the 
judges  (see,  for  instance,  per  Lord  St.  Leonards  in  In  re 
Connor,  2  J.  &  Lat.  460 ;  Lord  Romilly,  Medworth  v. 
Pope,  27  Beav.  73 ;  Holt  v.  Sindrey,  7  Eq.  176,  and  per 
Lords  Chelmsford  and  Colonsay  in  Hill  v.  Crook,  L.  R. 
6  H.  L.  265) ;  but  the  exact  point  does  not  appear  to 
have  been  decided  till  Howarth  v.  Mills,  L.  R.  2  Eq.  891. 
In  that  case  there  was  a  bequest  by  a  single  woman, 
**  to  each  and  every  of  my  children,  legitimate  or  other- 
wise, who  shall  be  living  at  the  time  of  my  decease," 
and  Lord  Hatherley  held  that  illegitimate  children  bom 
after  the  date  of  the  will  could  not  take.  See  also 
Metham  v.  Duke  of  Devon,  1  P.  Wms.  629,  and  the 
remarks  on  that  case  by  the  L.  J,  James  in  Occleston  v, 
FvUdlove,  L.  R.  9  Ch.  p.  167.  The  grounds  of  the 
opinion  and  the  decision  based  upon  it  were  that  a  gift 
to  ftiture  illegitimate  children  is  against  public  policy,  as 
being  an  inducement  to  vice;  but  the  decision  of  the 
Lords  Justices  of  Appeal  in  Occleston  v.  FuUalove,  9  Ch, 
147,  has  now  settled  that  there  is  no  rule  of  policy  pre- 
venting gifts  by  will  to  future  illegitimate  children  where 
it  is  sufficiently  clear  that  they  were  intended  to  take, 
and  Howarth  v.  Mills  is  therefore  overruled. 

It  is  a  question  of  some  interest  whether  the  judg- 
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ment  of  the  Lords  Justices  in  Occleston  v.  FuUalove  would 
be  upheld  by  the  House  of  Lords,  and  considering  the 
adverse  judgment  of  Lord  Selbome  and  the  dicta  of 
Lords  Chelmsford  and  Colonsay  in  Hill  v.  Crook,  not 
dissented  from  by  Lord  Cairns,  to  which  must  be  added 
the  decision  of  Lord  Hatherley  in  Howarth  v.  Mills,  there 
may  be  some  doubt  upon  this  point. 

A  gift  to  future  illegitimate  children  is  against 
public  policy,  it  is  said,  because  it  encourages  im- 
moral connections  and  discourages  marriage.  It  is, 
however,  difficult  to  see  how  a  gift  by  will  which, 
till  the  death  of  the  testator,  is  of  no  effect,  what- 
ever it  may  be  morally,  can  legally  be  said  to  be  a 
consideration  or  inducement  to  immorality.  If  a  man 
were  to  make  a  settlement  by  deed  upon  himself  for 
life,  with  remainder  to  such  illegitimate  children  whom 
he  might  at  the  time  of  his  death  be  reputed  to  have  by 
a  certain  woman,  as  he  should  by  will  appoint,  and  in 
default  of  appointment  over,  with  a  general  power  of  revo- 
cation, apparently  no  appointment  as  to  after-bom  ille- 
gitimate children  would  be  good,  though  the  deed  may 
not  have  been  communicated  to  anyone :  see  Dover  v. 
Alexander,  2  Ha.  275.  And  the  distinction  between 
such  a  deed  and  a  gift  to  after-born  illegitimate  children 
by  will  is,  no  doubt,  difficult  to  draw.  But  the  dis- 
tinction between  cases  on  either  side  of  a  boundary  line 
is  necessarily  subtle  and  technical.  A  deed  speaks  from 
its  execution,  a  will  is  effectual  only  from  the  testator's 
death.  A  deed  is  a  legal  and  formal  document,  requiring 
a  formal  execution  of  the  power  of  revocation ;  a  will  is 
informal  and  can  be  revoked  or  modified  in  a  manner 
equally  informal.  In  the  case  of  a  deed,  with  a  power  of 
revocation,  there  is  hprimdfacie  presumption  that  it  will 
not  be  revoked,  as  revocation  would  involve  trouble  and 
expense,  which  would  not  be  incurred,  or  incurred  in  less 
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measure,  in  the  case  of  a  will.  Under  these  circum- 
stances the  distinction,  though  practically  evanescent, 
may  very  well  be  upheld  as  a  matter  of  legal  convenience. 
At  any  rate,  if  the  distinction  between  such  a  deed  as 
before  mentioned  and  a  will  is  refined,  the  distinction 
which  would  make  a  bequest  to  an  illegitimate  child  the 
day  before  it  is  conceived  bad,  and  a  similar  bequest  the 
day  after  it  is  conceived  good,  is  on  grounds  of  public 
policy  equally  refined.  The  inducement,  if  any,  to  im- 
morality, when  once  the  strictly  legal  conception  of  con- 
sideration is  departed  from,  lies  as  much  in  the  capacity 
of  benefiting  illegitimate  children  by  will  at  all,  as  of 
benefiting  future  illegitimate  children. 

The  decision  in  Occleston  v.  Fullahve,  while  deciding  Whether 
that  future  illegitimate  children  may  take  under  a  gift  by  ferenco  to 
will,  if  sufficiently  described,  leaves  some  doubts  on  the  Jl^^Jt. 
question  of  what  description  will  suffice.     The  gift  there 
was  "  to  all  other  children  which  the  testator  might  have 
or  be  reputed  to  have  by  M.  L.,  then  bom  or  thereafter  to 
be  bom,"  and  the  Lords  Justices  laid  stress  upon  the 
word  reputed,  as  obviating  any  difficulty  which  might 
arise  if  it  were  necessary  to  inquire  into  the   fact   of 
paternity — an  inquiry  which  the  law  will  not  imdertake. 
A  man  makes  a  gift  "to  my  future  children  by  A.  B. ;" 
there  is  a  condition  annexed  to  the  gift  that  they  shall 
be   really  his  children,   but  that   is    a    condition    the 
existence  or  non-existence  of  which  it  is  impossible  to 
ascertain.     His  access  or  non-access,  the  access  or  non* 
access  of  any  other  person  or  persons,  the  more  or  less 
profligacy  or  immorality  of  the  female,  the  signs  of  race 
or  caste,  or  blood,  might  have  all  to  be  inquired  into 
and  brought  into  public  discussion  before  it  could  be 
ascertained  whether  or  not  they  were  his  children.     The 
law  forbids  such  inquiries,  and,  except  in  exoneration  of 
parish  rates,  accepts  no  evidence  of  actual  paternity  but 
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the  marriage  union,"  per  Lord  Justice  James,  Occleston 
V.  Fullaloveyf^,  163,  and  "the  cases  appear  to  establish 
that  a  bequest  to  the  future  illegitimate  children  of  a 
man  is  void  for  uncertainty,  because  the  law  will  not 
allow  evidence  to  be  given  that  they  are  the  actual 
children  of  the  man,"  per  Lord  Justice  Mellish,  ib.  170. 
These  remarks  seem  to  imply  that  where  future  illegiti- 
mate children  of  a  particular  father  are  referred  to  they 
can  only  take  under  a  form  of  words  descriptive  of  the 
reputation  and  not  the  fact  of  paternity.  But  the  dis- 
tinction appears  to  be  unimportant,  and  in  In  re  Good- 
win's Trust,  17  Eq.  346,  where  there  was  a  bequest  by 
a  woman  to  "all  and  every  her  children  and  child  by 
Richard  Perkins,"  the  M.  R.  held  that  an  after-bom 
child,  who  at  the  time  of  the  testator's  death  had  ac- 
quired the  reputation  of  being  her  child  by  Richard 
Perkins,  was  entitled. 
Whether  This  case,  it  may  be  noticed,  also  decides  that  words 

words  o£ 

futurityare  of  futurity  are  not  necessary  to  enable  after-bom  illegiti- 
^^JJJ  mate  children  to  take  unless  a  distinction  could  be  drawn 
}»8**^8      between  "her  children "  and  " all  and  every  her  children." 

bom  after 

the  date  of  Y.  Illegitimate  children  bom  after  the  death  of  the 

^Q^  testator,  unless  en  ventre  at  that  time,  can  in  no  case 

niegiti-  take   under  his  will.      Such  a  gift  would,   in  fact,   be 

children  ^^^  same  as  a  gift  by  deed  upon  an  immoral  condition, 

bom  after  c'rooft  V.  HiU,  24  W.  R.  876. 

the  testa-  ' 

tor's  death  VI.  With  regard  to  an  illegitimate  child  en  ventre  sa 

case  take,  m^e  at  the  date  of  the  will,  such  a  child  can  take  if  it  is 

GifttoiUe-  sufficiently  designated  ;  thus,  a  bequest  to  the  child  with 

chUd  m  which  a  woman  is  at  the  time  pregnant  is  a  good  bequest, 

^date  ^^  there  can  be  no  uncertainty.     Evans  v.  Massey,  8  Pr. 

of  the  will  22 ;  Gordon  v.  Gordon,  1  Mer.  142. 

child  m  ^^^^  ^  *  clnii  is  described  with  reference  to  its  father 

^'^^  ^^  there  seems  to  be  considerable  doubt  whether  the  bequest 

acquire  a  ^  ^  . 

title  by  re-  is  not  void  for  uncertainty.  To  establish  the  fact  of 
pute. 
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paternity  would  involve  an  inquiry  which  the  law  will  not 
allow,  and  it  is  doubtful  whether  an  illegitimate  child  can 
acquire  a  title  by  repute  till  it  is  bom.  See  Earle  v. 
Wilson,  17  Ves.  528. 

In  Gordon  v.  Gordon  (sup.  cit.)  Lord  Eldon  says,  "  A 
bastard  cannot  take  as  the  issue  of  a  particular  person 
until  it  has  acquired  the  reputation  of  being  the  child  of 
that  person,  which  cannot  be  before  its  birth  *'  (see,  too, 
Metham  v.  Duke  of  Devon,  1  P.  Wms.  529 ;  BlodweU  v. 
Edwards,  Cro.  El.  609 ;  see  1  Co.  Litt.  S  b,  Ed.  19). 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord 
Bomilly  seem  to  have  thought  that  an  illegitimate  child 
en  ventre  may  have  a  name  by  reputation.  "  A  child  en 
ventre  sa  mere  is  a  child  in  esse,  and  may  have  a  name 
by  reputation,'*  per  Lord  St.  Leonards  in  In  re  Connor ^ 
2  J.  &  Lat.  p.  460 ;  and  '^  It  is  undoubtedly  true  that  a 
child  en  ventre  sa  rnire  may  acquire  a  name  by  reputation 
although  illegitimate,"  per  Lord  Eomilly  in  Pratt  v. 
Matthew,  22  B.  839.  On  practical  grounds  there  seems 
to  be  no  reason  why  an  illegitimate  child  en  ventre  samlre 
should  not  acquire  a  title  by  reputation,  and  looking  at 
the  tendency  of  the  more  recent  decisions,  ending  with 
Occleston  v;  FtiUalove,  the  probability  seems  to  be  that 
the  Courts  would  adopt  the  opinion  of  Lords  St.  Leonards 
and  Bomilly. 

"Where  there  is  a  bequest  to  future  illegitimate  chil-  Whether 
dren,  but  without  a  specific  description  which  could  apply  ventre  at 
to  a  child  en  ventre  at  the  testator's  death :  ^  tal^  ' 

In  this  case  it  seems  since  Occleston  v.  FuUahve  that  ^^^^  * 

gift  to 

if  the  gift  is  to  the  future  illegitimate  children  of  a  woman,  fatme  ille- 
a  child  en  ventre  at  the  time  of  the  testator's  death  would  Siidren. 
be  admitted  to  take.     For  when  the  so-<5alled  rule  of  public 
policy  against  bequests  to  illegitimate  children  bom  be- 
tween the  date  of  the  will  and  the  testator's  death  is 
rejected,  there  seems  to  be  no  reason  why  illegitimate 
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children  en  ventre  should  be  treated  by  the  law  with  less 
favour  than  legitimate. 

Where  the  gift,  however,  is  to  future  illegitimate  chil- 
dren with  a  reference  to  the  father,  the  same  difficulty 
with  regard  to  reputation  arises  as  in  the  case  previously 
mentioned.  If,  however,  a  bastard  en  ventre  can  acquire  a 
title  by  reput.e,  it  seems  it  would  take  under  the  gift  in 
question  if  the  repute  is  acquired  at  the  time  of  the  tes- 
tator's death,  which  appears  to  be  the  proper  limit  for 
fixing  it.    See  per  Lord  Justice  Mellish,  L.  R.  9  Ch.  171. 


The  term 

children 

includes 

children 

by  a  first 

and  second 

marriage. 


Ohildren 
do  not  in- 
clude 
grandchil* 
dren. 


B.  Legitimate  Children. 

1.  Children  primd  facie  includes  children  by  a  first  and 
second  marriage :  Barrington  v.  Tristram^  6  Ves.  S45 ; 
and  even  where  there  was  an  express  reference  to  a  pre- 
sent or  any  future  husband,  children  by  a  former  husband 
were  not  excluded  :  Pdsmore  v.  Hugging,  21  B.  108 ;  Re 
Pickup^ 8  Will,  1  J.  &  H.  889 ;  but  there  may  be  an  in- 
tention to  exclude  the  children  of  a  first  marriage.  Lave' 
joy  V.  Carter,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not 
go  to  his  grandchildren  though  he  may  have  only  grand- 
children living  at  the  date  of  the  will  and  the  testator's 
death.     Moor  v.  Raisheck,  12  Sim.  128. 

If,  however,  the  gift  is  to  the  children  of  a  person  de- 
ceased, who  had  only  grandchildren  living  at. the  time,  the 
grandchildren  will  take  :  Berry  v.  Berry,  8  Giflf.  184  ;  9  W. 
B.  889  ;  and  they  will  take  to  the  exclusion  of  great- 
grandchildren.   Fenn  v.  Death,  28  B.  78. 

But  a  gift  to  the  children  of  a  deceased  person,  who 
has  only  grandchildren  living  at  the  date  of  the  will,  will 
not  go  to  the  grandchildren  if  the  will  distinguishes  be- 
tween children  and  grandchildren.  Loring  v.  Thomas,  2 
Dr.  &  S.  497. 
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And  a  gift  to  the  children  of  several  persons  deceased 
will  not  include  the  grandchildren  of  one  who  had  no 
children  at  the  date  of  the  will  if  there  are  any  children 
of  the  others  to  take.     Jiadcliffe  v.  Buckley y  10  Ves.  196. 

8.  A  gift  to  children  hereafter  to  he  bom  or  that  may  Gift  to 
be  born  will  not,  without  more,  exclude  children  already  to  be  bom 
born.    Hibblethwait  v.  Cartwright,  Ca.  tern.  Talb.  81;  ^^^^ 
Wilkinson  v.  Adam,  1  V.  &  B.  422,  464 ;  Harrison  v.  *^<m«  ^™ 
Harrison,  I.  R.  10  Eq.  290.  ^' 

But  where  there  are  gifts  to  three  out  of  four  children 
living  at  the  date  of  the  will,  a  gift  to  each  child  that  may 
be  bom  applies  only  to  after-bom  children.  Early  v. 
Middletan,  14  B.  453  ;  8  D.  F.  &  J.  1. 

And  in  the  same  way  a  testator  may  confine  his  bounty  Poethu- 
to  posthumous  children.     Doe  d.  Blakiston  v.  Haslewood,  children. 
10  C.  B.  644 ;  see   White  v.  Barber,  6  Burr.  2703 ;  Re 
lAndsay,  3  Ir.  Ch.  289. 

4.  Words  primd  facie  referring  to  present  children,  After-born 
such  as  "  to  children  lawfully  gotten,"  or  '*  to  every  child  where  ex- 
he  hath,"  will  not  exclude  after-bom  children  if  they  can  ^^^®^- 
fairly  be  construed  as  referring  to  the  stirps.     Browne  v. 
Oroombridge,  4  Mad.  496 ;  Ringrose  v.  Bramham,  2  Cox, 
884 ;  see  GoodfeUow  v.  Ooodjellow,  18  B.  866. 

A  gift  to  "  children  who  survive  me  "  will  not  exclude 
those  bom  after  the  testator's  death.  Re  Clarke* s  Estate, 
8  D.  J.  &  S.  111. 

6.  An  express  gift  to  one  child  will  not  prevent  his  Ezpresa 
taking  under  a  subsequent  gift  to  children:   Reay  v.  ^dwiii 
RawUns,  29  B.  88 ;  see  Hanna  v.  Belt,  7  Ir.  Ch.  208 :  ??*  ^^^« 

'    him  from 

nor  will  a  gift  to  A.  and  her  daughter  for  their  lives  aBubae- 
exclude  the  daughter  from  taking  under  a  gift  in  re-  to^dren!. 
mainder  to  the  children  of  A.  and  her  daughter.   Almack 
V.  Ham,  1  H.  &  M.  680. 

On  the  other  hand,  a  gift  to  several  children  by  name 
will  not  prevent  other  children  from  taking  under  a  sub- 
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Whether 
under  a  gift 
to  a  ohi88 
for  their 
lives  and 
then  to 
their 
children 
the 

children  of 
parents 
dead  at  the 
date  of  the 
will  or 
dying  in 
the  testa- 
tor's life- 
time are 
excluded. 


Whether  a 
gift  to  the 
children  of 

A.  and  B. 
isagift  to 

B.  or  his 
children. 


Gifttoa 
certain 


sequent  gift  to  children.     Moffat  v.  Bumie,  18  B.  211 ; 
see  Re  Connor,  8  Jr.  Eq.  401. 

6.  When  there  is  a  gift  to  the  members  of  a  class  for 
their  lives,  with  remainder  to  their  children,  the  death  of 
a  member  of  the  class  in  the  lifetime  of  the  testator  after 
the  date  of  the  will  will  not  prevent  his  children  from 
taking,  but  the  children  of  members  of  the  class  dead 
at  the  date  of  the  will  will  not. take.  Hahergham  v.  Bide- 
halgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers 
and  sisters  for  their  lives,  with  remainder  to  their  children, 
and  the  testator  has  only  one  brother  living  at  the  date 
of  the  will,  children  of  deceased  brothers  and  sisters  will 
take.    Bamaby  v.  TasseU,  11  Eq.  368. 

7.  In  a  gift  to  the  children  of  A.  and  B. : — 

a.  If  A.  and  B.  are  described  as  bearing  the  same  re- 
lation to  the  testator,  and  equal  legacies  have  been  given 
to  them,  the  children  of  both  take — as  in  a  gift  to  the 
children  of  my  brother  A.  and  my  brother  B.  Mason  v. 
Baker,  2  K.  &.  J.  567 ;  see  Whicker  v.  Mitford,  8  B.  P.  C. 
442. 

6.  If  they  do  not  bear  the  same  relation  to  the  testa- 
tor, and  A.  has  children  at  the  date  of  the  will,  while  B.  is 
unmarried,  the  gift  goes  to  B.  and  the  children  of  A. 
StumvoU  V.  Hales,  34  B.  124. 

0.  So,  too,  if  A.  is  described  as  deceased ;  for  instance, 
if  the  gift  be  to  the  children  of  the  late  A.  and  B.,  B,  and 
the  children  of  A.  will  take.  Lugar  v.  Harmon,  1  Cox, 
250 ;  but  see  Be  Davies*  WiU,  29  B.  98. 

This  is  cL  fortiori  the  case  where  B.  is  referred  to  as 
a  legatee.    Ingle's  Trusts,  11  Eq.  578. 

(2.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of 
B."  goes  to  the  children  of  A.  and  of  B.  Peacock  v. 
Stockford,  8  D.  M.  &  G.  78. 

8.  If  there  is  a  gift  to  the  six  children  of  A.  who  has 


GIFTS   TO   CHILDREN.  141 

only  six  living  at  the  date  of  the  will,  the  legacy  goes  to  ^™^^*** 
them.     Sherer  v.  Bishopy  4  B.  C.  C.  55,  when  there 

And  a  seventh  child  en  ventre  at  that  time  will  not 
be  admitted  to  a  share.  Re  Emery's  Estate^  24  W.  R. 
917. 

But  if  the  number  does  not  correspond  with  the  num- 
ber living  at  the  date  of  the  will,  all  the  children  then 
living  will  take,  whether  the  gift  is  of  a  lump  sum  or  of  a 
distinct  sum  to  each,  in  which  latter  case  each  child  will 
be  entitled  to  a  legacy  of  that  sum*  Oarvey  v.  Hibbert, 
19  Ves.  126  ;  Stebbing  v.  Walkey,  2  B.  C.  C.  85  ;  1  Cox, 
250  ;  Lee  v.  Pain,  4  Ha.  249  :  Harrison  v.  Harrison,  1  R. 
&  M.  72 ;  Morrison  v.  Martin,  6  Ha.  507 ;  Yeats  v.  Yeats, 
16  B.  170 ;  Spencer  v.  Ward,  9  Eq.  507 ;  Re  Bassett's 
Estate,  14  Eq.  54. 

In  such  a  case  evidence  is  not  admissible  to  show  that 
the  testator  meant  certain  of  the  children,  or  the  children 
of  a  particular  marriage  who  may  correspond  in  number 
with  the  number  mentioned  in  the  will.  DanieU  v. 
DanieU,  3  De  G.  &  S.  837 ;  Matthews  v.  Fotdshaw,  12 
W.  R.  1141. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the 
names  of  the  legatees  makes  no  difference.  M'Kechnie 
V.  Vaughan,  15  Eq.  289. 

On  the  same  principle,  a  gift  to  the  five  daughters  of 
A.,  who  has  one  daughter  and  five  sons,  goes  to  the 
daughter.  Lord  Selsey  v.  Lord  Lake,  1  B.  151.  See 
Berkeley  v.  Putting,  1  Russ.  496. 

But  a  gift  of  lOOZ.  a-piece  to  the  four  sons  of  A.,  who 
had  three  sons  and  a  daughter,  includes  the  daughter,  the 
intention  being  to  give  four  legacies.  Lane  v.  Chreen,  4 
De  G.  &  S.  239. 

If  there  is  anything  to  indicate  which  of  the  children 
the  testator  meant — ^for  instance,  an  allusion  to  their 
residence — the  rule  of  course  does  not  apply.     Wrightson 
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V.  Calvert,  1  J.  &  H.  250.     See  Hampshire  v.  Peirce,  2 
Ves.  sen.  216. 

It  appears  never  to  have  been  decided  whether,  when 
the  number  of  children  living  at  the  date  of  the  will  is 
erroneously  stated,  children  bom  after  the  date  of  the 
will  and  before  the  testator's  death  would  be  included. 


C.  EuLEs  FOR  Ascertaining  o^he  Class. 

At  what  Where  a  sum  of  money  is  given  to  a  class  : — 

penons  to  1.  If  the  gift  is  immediate  the  class  of  children  to  take 
^rfs'^e!^  is  ascertained  at  the  testator's  de&th  if  there  are  any 
Bcriptive  of  children  then  living.     Singleton  v.  Gilbert,  1  Cox,  68 ;  1 

ft  ClttBo  ttJnO         ^^ 

to  beascer-    B.  C.  C.  542  n. 

I  ediate  ^^^  ^^^^^  ^^  ^^*  ^®  enlarged  by  a  gift  over  on  death 
gifts.  of  any  of  the  class  under  twenty-one :  Davidson  v.  Dallas, 

14  Ves.  576 ;  Berkeley  v.  Swinburne,  16  Sim.  275 ;  nor 
by  a  gift  over  in  default  of  children.  Andrews  v.  Par^ 
iington,  3  B.  C.  C.  401 ;  Scott  v.  Harwood,  5  Mad.  382. 
If  there  are  no  children  living  at  the  testator's  death 
all  children  subsequently  bom  are  let  in.  Weld  v.  Brad- 
bury, 2  Vem.  705 ;  Shepherd  v.  Ingram,  Amb.  448 ; 
Hytcheson  v.  Jones,  2  Mad.  124. 

Fature  2.  If  the  gift  is  in  remainder,  all  children  bom  at  the 

ffiftfl. 

death  of  the  testator,  and  coming  into  esse  before  the 

death  of  the  tenant  for  life,  take  a  share  to  the  exclusion 
of  those  bom  afterwards.  Middleton  v.  Messenger,  5  Ves. 
136 ;  Holland  v.  Wood,  11  Eq.  91 ;  Bamaby  v.  TasseU, 
11  Eq.  363. 

So,  too,  if  the  life  interest  is  determinable  on  bank- 
ruptcy or  some  other  event,  the  class  is  fixed  at  the  time 
of  determination.  Re  Smith,  2  J.  &-H.  594;  Aylwin*8 
Trusts,  16  Eq.  585  ;  imles  the  shares  are  not  to  be  paid 
till  the  death  of  the  tenant  for  life.  Brandon  v.  Aston, 
2  Y.  C.  C.  24,  30. 
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If  no  children  are  bom  before  the  death  of  the  tenant 
for  life  all  after-bom  children  are  admitted.  Chapman  v. 
Blissett,  Cas.  tern.  Talb.  145 ;  Wyndham  v.  Wyndliam^  8 
B.  C.  C.  58. 

But  the  rule  does  not  apply  if  there  is  a  clear  inten- 
tion that  distribution  is  to  be  made  once  for  all  when 
the  fund  falls  into  possession.  Godfrey  v.  Davis,  6 
Ves.  48 ;  explained  in  Conduitt  v.  Soane,  4  Jur.  N.  S. 
602. 

8.  And  on  the  same  principle  if  the  interest  bequeathed  Gift  of  re- 
is  reyersionaiy,  the  class  is  ascertained  when  it  falls  into  property, 
possession.     Walker  v.  Shore,  15  Ver.  122 ;  Harvey  v. 
Stacey,  1  Dr.  122. 

But  this  does  not  apply  where  a  residue  is  given, 
and  some  portion  of  the  property  which  falls  into  it  is 
reversionary  :  Hagger  v.  Payne,  23  B.  474 ;  Coventry  v. 
Coventry,  2  Dr.  &  Sm.  470 ;  unless  there  are  provisions 
indicating  an  intention  to  treat  the  reversionary  pro- 
perty separately.     King  v.  CuUen,  2  De  G.  &  S.  252. 

4.  If   the  gift  is  "to  be  paid  at  twenty-one,   or  to  Gift  to  be 
such  as  attain  twenty- one :  "  twentj- 

a.  If  any  member  of  the  class  attain  twenty-one  in  the 
testator's  Ufetime  the  class  is  fixed  at  the  testator's 
death.  Hagger  v.  Payne,  23  B.  474.  It  seems  a  child 
en  ventre  at  the  testator's  death  will  not  be  included. 
Oarratt  v.  Weeks,  20  Eq.  647,  sed  queer e, 

6.  If  not,  all  bom  at  the  testator's  death  and  coming 
into  existence  before  the  eldest  attains  twenty-one, 
are  admitted.  Hoste  v.  Pratt,  8  Ves.  729 ;  Balm  v. 
Balm,  3  Sim.  492 ;  Oppenhevm  v.  Henry,  10  H.  441 ; 
OiUman  v.  Daunt,  8  K.  &  J.  48 ;  Lock  v.  Larnbe,  4t  Eq. 
872;  OimbkU  Y.Pmion,  12  Eq.  427. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to 
have  his  share  paid  to  him,  but  this  is  not  so  if  the  whole 
income  is  given  for  maintenance  and  there  are  children 
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who  require   maintenance.     Berry  v.  Briant,  2  Dr.  & 
Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  children  at 
the  testator's  death,  all  would  be  admitted  whether  bom 
before  or  after  the  eldest  attains  twenty-one  :  Armitage 
V.  WiUiams,  27  B.  346,  better  reported  in  7  W.  R.  650 ; 
which  seems  an  authority,  for  the  affirmative  was  pro- 
bably decided  on  the  authority  of  Mainwaring  v.  Beevor, 
post :  see  Harris  v.  Lloyd,  T.  &  R.  510. 
Exceptions  There  are  the  following  exceptions  to  the  rule : — 
MienJ  ^"  ^^  ^®  time  fixed  for  payment  would  carry  the  class 

"^®-  beyond  the  limits  of  perpetuity,  members  coming  into 

existence  after  the  testator's  death,  and  before  the  time 
of  payment,  will  not  be  admitted.     Kevem  v.  WiUiamSy 
5  Sim.  171 ;  qtusre  as  to  EUiott  v.  Elliott,  12  Sim.  276. 
Mamten-         6.  Maintenance  out  of  the  shares  or  presumptive  shares 
vested  and    ^^  children  will  not  extend  the  class :  GimbUtt  v.  Pv/rton, 

tii^sSw    ^^  ^^'  ^^"^ '  ^^^  ^  maintenance  and  advancement  are 

continued  beyond  the  time  when  the  eldest  child  attains 

twenty-one,  if,  for  instance,  maintenance  is  directed  out  of 

vested  and  presumptive  shares,  all  children  will  be  let  in. 

Iredell  v.  Iredell,  25  B.  485 ;  Bateman  v.  Oray>,  6  Eq.  215. 

In  Dejlis  v.  Goldschmidt,  19  Ves.  566 ;  1  Mer.  417, 

where  expressions   were  used  shewing  that  the  parent 

could  not  die  leaving  a  child  who  would  not  be  entitled 

to  maintenance,  all  children  were  included.     See  Evans  v. 

Harris,  5  B.  45. 

DiBtribn-  c.  If  distribution  is  to  be  made  when  all  attain  twenty- 

^e%OTng-    ^^®»  ^^  when  the  youngest  attains  twenty-one,  all  children 

est  attains    y^  fce  admitted :  Hughes  v.  Hughes,  8  Bro.  C.  C.  434 ;  14 

Ves.  256 ;  Mainwaring  v.  Beevor,  8  Ha.  44 ;  and  perhaps 

Armitage  v.  WiUiams,  27  B.  346 ;  7  W.  E.  650;  though 

the  class  would  again  be  restricted  if  the  distribution  is  to 

be  made  when  the  youngest  for  the  time  being  attains 

twenty-one.  Gooch  v.  Gooch,  14  B.  565 ;  8  D.  M.  &  G.  866. 
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d.  When  the  gift  is  of  a  particular  sum  to  each  mem-  Giftof  fixed 
ber  of  the  class,  the  class  is  fixed  at  the  death  of  the  J^ber^f 
testator,  whether  possession  is  postponed  to  21  or  not :  *  ^^^***' 
Ringrose  v.  Bramham,  2  Cox,  384 ;  Storrs  v.  Benbow,  2 
M.  &  K.  46 ;  8  D.  M.  &  G.  390 ;  Butler  v.  Lowe,  10  Sim. 
817  ;  and  if  there  are  no  children  then  in  existence,  the 
gift  fails.     Mann  v.  Thompson,  Kay,  638. 

6.  If  the  gift  is  to  A.  for  life,  then  to  children  who  Gift  to 
attain  21,  the  class  wiU  be  fixed  as  regards  exclusion  at  1,^^  ^^dn 
the  death  of  A.,  or  when  the  eldest  attains  21,  whichever  *^e»*y- 

one  after 

is  last :  Clarke  v.  Clarke,  8  Sim.  59 ;  Beckton  v.  Barton,  life  in- 
27  B.  99 ;  5  Jur.  N.  S.'849 ;  Parsons  v.  Justice,  34  B.  *^'^** 
598 ;  where  a  direction  that  no  child  should  be  excluded 
in  consequence  of  any  other  child  having  attained  a  vested 
interest  had  no  effect  in  extending  the  class. 

6.  A  child  en  venire  at  the  time  when  the  class  closes  Children  ^n 
is  admitted  to  share,  even  though  the  word  "living"  thecL'ws 
or  "  bom  '*  be  added  to  the  description.      Doe  v.  Clarke,  ^^^ 
2  H.  Bl.  899  ;  Clarke  v.  Blake,  2  B.  C.  C.  319  ;  Trowcr 
v.  Butts,  1  S.  &  St.  181. 

Quare  whether  Oarratt  v.  Weekes,  20  Eq.  647,  is  con- 
sistent with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of  a 
tenant  for  life,  a  gift  over,  if  at  the  end  of  five  years  she 
has  not  had  a  child,  will  not  take  effect  if  she  then  has  a 
child  en  ventre.    Pearce  v.  Carrington,  8  Ch.  69. 

A  child  en  ventre  is  for  this  purpose  supposed  to  be  Caae  of 
bom  at  the  time  of  distribution  ;  if,  therefore  supposing  chived  be^ 
it  to  have  been  then  bom,  it  would  have  been  illegiti-  ^  ^^ 
mate,  it  will  not  be  admitted  to  take,  notwithstanding  the  marriage, 
marriage  of  its  parents  before  its  birth.     In  Re  Corlass, 
1  Ch.  D.  460. 

But  though  a  child  en  ventre  is  looked  upon  as  existing 
for  the  purpose  of  receiving  a  benefit,  it  is  not  looked 
upon  as  existing  for  any  other  purpose,  if,  for  instance, 
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distribution  is  to  be  made  when  the  youngest  child  for 
the  time  being  attains  21 ;  the  fact  that  there  is  a  child 
en  ventre  when  the  youngest  attains  21  will  not  postpone 
the  division.    Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 

How  THE  Class  to  Take  in  Default  op  Appointment 

IS  TO  BE  AsCEBTAINED. 

At  what  When  there  is  a  gift  to  children,  as  A.  may  appoint, 

ciAffl  to*  ^^  ^^  8^  ^  default  of  appointment,  and  no  appoint- 

t^e  inde-  ment  is  made,  similar  rules  apply  as  to  the  period  at 

pointmont  which  the  class  is  to  be  ascertained. 

Ifl  to  DO 

fixed.  1*  ^  direct  gift  to  children,  as  A.  may  appoint,  goes 

apparently  to  all  the  children  living  at  the  death  of  the 
testator,  to* the  exclusion  of  those  bom  afterwards, 
though  before  the  death  of  A.  Coleman  v.  Seymour,  1 
Ves.  sen.  209. 

2.  A  gift  to  A.  for  life,  with  remainder  to  his  children 
as  he  shall  appoint,  goes  to  all  the  children  bom  in  the 
testator's  lifetime  and  coming  into  being  before  A.'s 
death.  Crone  v.  Odell,  1  Ba.  &  Be.  449  ;  8  Dow.  68  ; 
Norman  v.  Norman,  Bea.  480 ;  Larnbert  v.  Thwaites,  L. 
R.  2  Eq.  151. 

Goae  when       8.  If  the  only  gift  is  through  the  power,  so  that  the 

gifti^^      children  take  by  implication  only,  in  default  of  appoint- 

throughtlie  ^jgj^t  the  rules  are  the  same. 

power.  ' 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  cer- 
tain property  among  children,  the  gift,  in  default  of 
appointment,  goes  to  those  bom  at  the  testator's  death, 
to  the  exclusion  of  those  bom  subsequently.  Longmore 
V.  Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dis- 
pose of  the  capital  among  his  children,  all  children  bom 
before  A.'s  death  take  a  share.  Qrieveson  v.  Kirsopp,  2 
Kee.  658. 
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4.  If  the  donee  of  the  power  and  the  tenant  for  life 
are  different  persons,  and  the  donee  dies  before  the 
tenant  for  life,  the  class  is  ascertained  at  the  death  of  the 
latter.     Whitens  Trusts,  Johns.  656. 

And,  apparently,  if  there  is  anything  to  show  that  per- 
sonal enjoyment  by  the  beneficiaries  was  intended,  those 
dying  before  the  tenant  for  life  would  be  excluded. 
White's  Trusts,  supra;  Carthew  v.  Enraght,  20  W.  R. 
748  ;  Re  Phene's  Trusts,  5  Eq.  347^ 

At  what  time  the  class  would  be  ascertained  if  the 
donee  of  the  power  survives  the  tenant  for  life  is  uncer- 
tain ;  though  by  analogy  to  the  case  of  a  direct  gift  it 
seems  it  would  be  ascertained  at  the  death  of  the  tenant 
for  life,  and  not  of  the  donee  of  the  power. 

6.  When  there  is  a  direct  vested  gift  to  children  as  A.  "Po^er  to 
shall  appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or 
deed  or  will,  or  by  will  only,  will  not  affect  the  class  to  ^^ 
take  in  default  of  appointment.     Casterton  v.  Sutherland, 
9  Ves.  445 ;  Falkner  v.  Lord  Wynford,  15  L.  J.  Ch.  8  ; 
Lambert  v.  Thwaites,  L.  R.  2  Eq.  151,  see  Winn  v.  Fen- 
wick,  11  B.  438,  there  discussed.  • 

6.  But  if  the  only  gift  is  through  the  power,  only  those 
will  take  in  default  of  appointment  who  could  have  taken 
under  the  power;  and  therefore  if  the  power  is  to  dispose 
of  certain  property  by  will,  only  those  who  survive  the 
donee  can  take  in  default  of  appointment :  Walsh  v. 
WaUinger,  2  R.  &  M.  78 ;  Kennedy  v.  Kingston,  2  J.  & 
W.  431 ;  Reid  v.  Reid,  25  B.  469 ;  see  Brown  v.  Pocock, 
6  Sim.  257,  where  it  does  not  appear  from  the  report 
whether  the  wife  survived  her  husband  or  not,  see  L.  R. 
2  Eq.  167. 


L  2 
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How  PAR  Words  op  Futurity  affect  the  Kules  for 

Ascertaining  the  Class, 

How  far  Mere  words  of  futurity,  as,  for  instance,  a  gift  to  the 

ftitarity       children  that  may  be  bom,  will  not  extend  the  class, 
affect  the     g^^y^^  y^  Benhow,  2  M.  &  K.  46;   8  D.  M.  &  G.  390; 

ordinary 

roleB  for       Townsend  V.  Early f  3  D.  F.  &  J.  1. 

c^*^to  ^         Where  the  words  are  *'  bom  or  to  be  bom,"  the  rules 

^^•^   appear  to  be— 

children.  1,  When  the  gift;  is  after  a  life  estate,  such  words  will 

bom^^to    ^^*  extend  the  class  :  Sprackling  v.  Rainer,  1  Dick.  344 ; 

be  bom.  Whitbreod  v.  St  John,  10  Ves.  152  ;  Parsons  v.  Justice, 
34  B.  598 ;  though,  of  course,  the  case  is  different  if  the 
gift  is  to  children  "  now  bom  or  who  shall  be  bom  in  the 
lifetime  of  the  tenants  for  life."  Scott  v.  Lord  Scar- 
borough,  1  B.  154. 

2.  The  rule  is  the  same  where  the  gift  is  to  children 
now  bom  or  who  may  be  bom  hereafter  who  shall  attain 
21.  Iredell  v.  Iredell,  25  B.  485 ;  Bateman  v.  Oray,  29 
B.  447 ;  6  Eq.  215. 

8.  But  in  the  case  of  a  direct  gift  to  children  "  now  born 
or  to  be  bom  hereafter,"  it  would  seem  all  children  would 
be  included,  at  any  rate  this  is  the  case  with  realty : 
Mogg  V.  Mogg,  1  Mer.  654  ;  Eddowes  v.  Eddowes,  30  B. 
603 ;  and  there  seems  no  reason  why  the  same  rule 
should  not  apply  to  personalty. 

4.  If,  however,  the  gift  is  of  a  lump  sum  to  each  of 
the  children  begotten  or  to  be  begotten,  the  class  will  not 
be  extended  beyond  the  testator's  death,  as  not  merely 
the  distribution  of  what  the  children  are  to  take,  but  of 
the  whole  estate  of  the  testator,  would  be  indefinitely 
postponed.     Butler  v.  Lowe,  10  Sim.  317. 
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D.  Distribution  per  Capita  and  per  Stirpes. 

A  gift  to  A.  and  the  children  of  B.,  goes  primdfdde  to  Whether  a 
all  per  capita,  and  not  per  stirpes,  Dowding  v.  Smith,  8  children  of 
B.  541 ;  Rickahe  v,  Garwood,  8  B.  579.  "^®™^ 

'  '  parents 

So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to  to  be  du- 
class  A.,  and  class  B.  and  C,  goes  per  capita  to  all.  DtLg-  per  atirpes 
dale  V.  Dugdale,  11  B.  402  ;  Dowding  v.  Smith,  8  B.  541 ;  ^^ 
Pattison  v.  Pattison,  19  B.  638 ;  Armitage  v.  WiUiams,  27 
B.  846 ;  Rook  v.  A.  G.  81  B.  818  ;  Amson  v.  Harris,  19 
B.  210 ;  Tyndale  v.  Wilkinson,  28  B.  74 ;  Bakery.  Baker, 
6  Ha.  269. 

But  a  gift  over  of  the  share  of  any  child  dying  before 
attaining  a  vested  interest  in  possession  not  to  the  other 
members  of  the  class  but  to  the  brothers  and  sisters  of 
the  chad  so  dying,  wiU  import  a  stirpital  distribution. 
Archer  v,  Legg,  81  B.  187. 

Similarly  a  gift  to  several  and  their  issue,  or  to  the  Gift  to 

Daients 

children  and  grandchildren  of  A.,  goes  to  all  children  and  and  their 
grandchildren  coming  into  being  before  the  period  of  dis-  ^"^^ 
tribution  per  capita.    Bamahy  v.  TasseU,  11  Eq.  868 ; 
Lea  V.  Thorp,  6  W.  E.  480,  4  Jur.  N.  S.  447,  27  L.  J. 
Ch.  649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving 
children  and  their  issue  goes  to  all  the  children  and  issue 
who  survive  the  period  of  distribution  2?er  capita.  Ee  Fox's 
Will,  86  B.  168,  18  W.  R.  1018.  Shailer  v.  Groins, 
which,  as  reported  in  6  Hare  162,  might  be  cited  in  favour 
of  a  diflFerent  construction,  is  there  wrongly  reported.  See 
11  Jur.  485,  16  L.  J.  Ch.  867. 

A  direction  that  p£u:ents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  im- 
port a  stirpital  distribution.  Turnery.  Hudson,  10  B.  222. 

But  the  word  ^*  respective  "  has  a  strong  stirpital  force.  Meet  of 
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the  word     Davis  V.  Bennett,  4  D.  F.  &  J.  327 ;  Ayscough  v.  Savage, 

««pective.     13W.E.  373. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Curwen,  5  Sim. 
264. 

And  if  the  issue  of  a  stirps  are  treated  as  taking  among 
them  only  one  equal  share,  the  stirpital  construction  will 
be  adopted.  Brett  v.  Horton,  4  B.  239  ;  Hunt  v.  Dorsett, 
5  D.  M.  &  G.  570. 

A  gift  to  several  and  their  issue  ''per  stirpes;'  or  a 
direction  that  issue  are  to  take  only  their  parents'  share, 
is  sufficient  to  show  that  the  issue  were  not  meant  to  take 
in  competition  with  the  original  takers.  Pearson  v. 
Stephen,  2  Dow.  &  CI.  328,  5  Bl.  N.  S.  203 ;  Johnson  v. 
Cope,  17  B.  561. 
In  what  Whether  a  direction  that  issue  are  to  take  only  the 

cases  thd 

distribn-  share  their  ancestor  would  have  taken  will  have  the  effect 
^^]^  of  making  the  distribution  stirpital  throughout  seems  not 
ttro^l»-      quite  settled. 

out.  ^ 

The  word         Where  the  direction  is  that  the  issue  are  to  take  a 

pareatuaed  paj-gj^t's  share,  and  the  word  "  parent "  is  used  in  a  re- 
in a  recur-    xr  '  ^ 

ri?«  0'        curring  or  sliding  sense,  so  as  to  apply  to  successive  gene- 
sliding 
sense.  rations  of  issue,  it  is  clear  that  the  distribution  will  be 

stirpital  throughout.  Ross  v.  Ross,  20  B.  645 ;  In  re  Orion's 

Trust,  3  Eq.  375  ;  Palmer  v.  CruttweU  8  Jur.  N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or 
grandchildren  are  to  take  an  original  share  between  them. 
Powell  V.  Powell,  28  L.  T.  N.  S.  730. 

But  a  mere  direction  that  the  share  of  any  of  the 
original  takers  dying  is  to  go  to  his  issue  would,  it  seems, 
not  have  the  effect  of  preventing  remoter  issue  &om  taking 
that  share  with  issue  less  remote  per  capita  between  them. 
Birdsall  v.  York,  6  Jur.  N.  S.  1237 ;  SotUham  v.  Blake,  2 
W.  R.  446 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564.  Robin- 
son  V.  Sykes,  23  B.  40,  which  is  contra,  was  on  a  marriage 
settlement. 
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If  the  gift  is  to  several,  and  their  issue  per  stirpes,  the   EflTect  of 
stirpital  distribution  will  be  carried  through  throughout,  per  ttirpes, 
so  that  no  children  or  remoter  issue  can  take  in  competi- 
tion with  the  parents.     Dick  v.  Laq/,  8  B.  214 ;  Oibson 
V.  Fish§T,  5  Eq.  61. 

When  the  gift  is  to  several  for  life,  and  then  to  their  ^^Kft  to 
children,  the  cases  are  not  easily  reconcileable.  life  and 

1.  It  seems  clear  that  a  gift  to  A.  and  B.,  as  tenants  in  |^^ 
common  for  their  lives,  and  then  at  their  death,  or  at  children, 
their  deaths,  or  at  the  death  of  A.  and  B.,  to  their  children, 

goes,  upon  the  death  of  each  tenant  for  life,  to  his 
children.  Flinn  v.  Jenkins,  1  Coll.  866 ;  Tantere  v. 
Pearkes,  2  S.  &  St.  888 ;  WilUs  v.  Douglas,  10  B.  47 ; 
Arrow  v.  MeUish,  1  De  G.  &  S.  865 ;  Turner  v.  Whittaker, 
28  B.  196 ;  SariU.  SarU,  28  B.  87 ;  see  too  Doe  d.  Patrick 
V.  Boyle,  18  Q.  B.  100 ;  Brown  v.  Jarvis,  2  D.  F.  &  J.  168. 

If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to 
their  children  and  grandchildren,  the  families  take  per 
stirpes,  but  the  children  and  grandchildren  take  per  capita, 
inter  se.    Bamahy  v.  TasseU,  11  Eq.  868. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 
"  their  children,"  by  adding  "  that  is  to  say,  the  children 
of  A.  &  B.,"  they  take  per  capita.  Abrey  v.  Newman,  16 
B.  481. 

2.  But  if  the  gift  be  to  A.  and  B.  for  their  lives,  and  at 
their  death  not  to  their  children  but  to  the  children  of  A« 
and  B.,  there  seems  less  reason  for  contending  that  the 
children  are  to  take  per  stirpes. 

However,  in  WeUs  v.  Wells,  20  Eq.  842,  the  stirpital 
construction  was  adopted.  See  Milnes  v.  Aked,  6  W.  E. 
480 ;  Be  Notes  TrusU,  20  W.  R.  669. 

In  such  a  case  a  superadded  direction  that,  '^  if  there  is 
but  one  child,  the  whole  is  to  go  to  such  only  child  *' 
would  afford  an  argument  that  the  distribution  was  meant 
to  be  per  capita.    Pearce  v.  ^dmeades,  8  Y.  &  C.  Ex.  246, 
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2  W.  R.  672 ;  Swabey  v.  Ooldie,  1  Ch.  D.  380 ;  see,  too, 
Peacock  v.  Stockford,  7  D.  M.  &  G.  129. 

3.  If  the  gift  to  the  children  is  not  till  after  the  death 
of  the  survivor  of  the  tenants  for  life,  it  would  seem  the  dis- 
tribution will  be  per  capita ;  at  any  rate  if  the  gift  is  to  the 
children  of  A.  and  B.,  and  not  merely  to  "  their  children.*' 
4-'    hMalcolm  v.  Martin,  3  Bro.  C.  C.  60  ;  PearceY.  Edmeades, 
11^4  (/vO/Sg  Y.  &  c.  Ex.  246 ;    Stevenson  v.  GiMan,  18  B.  590 ; 
fpA^T\.    ft  J>  Nockolds  V.  Locke,  3  K.  &  J.  6 ;  Swabey  v.  Goldie,  1  Ch. 

^^^T,^      '^  D.  880 ;  see  Alt  v.  Gregory,  8  D.  M.  &  G.  221.    Perhaps 

Smith  V.  Streatjield,  1  Mer.  858,  comes  under  this  head. 
Substita-         If  the  gift  is  substitutional,   as  to  several  or  their 

tional  gifts.  ® 

children,  the  children  take  per  stirpes.  Gongreve  v. 
Palmer,  16  B.  435 ;  Timins  v.  Stackhovse,  27  B.  434 ; 
Gowling  v.  Thompson,  19  L.  T.  N.  S.  242. 

A  simple  gift,  however,  to  several  or  their  issue,  though 
it  would  import  a  stirpital  distribution  among  the  fami- 
lies, would  not  prevent  all  the  issue  of  each  family  from 
taking  per  capita  inter  se.  Gowling  v.  Thompson,  19  L.  T. 
N.  S.  242. 

In  ascertaining  the  stirpes,  reference  is  to  be  made  to 
the  original  stirpes  pointed  out  by  the  testator,  and  not  to 
the  stirpes  existing  at  his  death,  so  that  there  will  be  as 
many  primary  shares  as  there  are  original  stirpes  who 
at  the  testator's  death  have  descendants  living.  Gibson 
V.  Fisher,  5  Eq.  51 ;  see,  however,  Robinson  v.  Shepherd, 
10  Jur.  N,  S.  53 ;  4  D.  J.  ifc  S.  129. 


CHAPTER  XV. 

MEANING  OF  WORDS  DESCRIPTIVE  OF  RELATIONSHIP. 

I,  Nephews  and  Nieces, 
Nephews  and  Nieces  meBJi  prima  facie  the  children  of  Nephews 

and  nieces 

brothers  and  sisters,  including  those  of  the  half  blood,  mean 
Falkner  v.  Butler,  Amb.  614  ;  Grieves  v.  Rawley,  10  Ha.  SiUdr^odf 
63  :  Cotton  v.  Scarancke,  1  Mad.  45,  brothers 

'  ^  ^  and  sisters. 

The  meaning  of  the  word  will  not  be  enlarged  where 
the  gift  is  to  each  of  the  present  nieces  of  A.,  who  had 
only  one  niece  of  the  first  degree  living  at  the  date  of  the 
will.     Crook  v.  Whitley,  7  D.  M.  &  G.  490, 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been 
previously  called  a  niece  will  not  enlarge  the  meaning  of 
the  word.  Shelley  v.  Bryer,  Jac.  207;  Thompson  v. 
Robinson,  27  B.  486 ;  Smith  v.  Liddiard,  8  K.  &  J.  252 ; 
WeUs  V.  Wells,  18  Eq.  604. 

Nor  will  a  gift  to  my  great-nephew,  and  such  other  of 
my  nephewd  and  nieces  as  shaU  be  living  at  my  death. 
Blower's  Trusts,  11  Eq.  97 ;  i6.  6  Ch.  361. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  In  what 
no  nephews  and  nieces  of  his  own,  and  there  are  nephews  life's 
and  nieces  of  his  wife,  they  will  take.     Hogg  v.  Cook,  32  "®^^2ke. 
B.  641 ;  SherrattY.  Mountfield,  16  Eq.  806  ;  ib.  8  Ch.  928 ; 
see  Adney  v.  Oreatrex,  17  W.  R.  637 ;  and  **  nephews  and 
nieces  on  both  sides  "  includes  a  wife's  nephew. .  Frogley 
V.  PhilUps,  30  B.  168,  8  D.  F.  &  J.  466. 
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If  a  great-nephew  is  referred  to  as  taking  a  share 
of  a  gift  to  nephews  and  nieces,  the  words  will  be  held 
to  include  grand-nephews  and  grand-nieces.  Weeds  v, 
Bristow,  2  Eq.  833. 

And  if  the  testator  expressly  defines  a  niece,  as  **  to  my 
niece,  daughter  of  my  nephew,"  nephews  and  nieces  will 
include  grand-nephews  and  grand-nieces.  James  y.  Smith, 
14  Sim.  214. 


GoTisms. 


Second 
cousins. 


First  and 

second 

cousins. 


II.  Cousins. 

The  word  cousins  means  primarily  children  of  micles 
and  aunts.     Saiiderson  v.  BayUy,  4  M.  &  Cr.  66 ;   Calde- 

4 

cott  V.  Harrison,  9  Sim.  457 ;  Stoddart  v.  Nelson,  6  D. 
M.  &  G.  68 ;  Stevenson  v.  Abingdon,  31  B.  305. 

Second  cousins  are  persons  who  have  the  same  great- 
grandfather or  great-grandmother,  and  will  not  therefore 
include  first  cousins  once  removed.  Corporation  of 
Bridgnorth  v.  Collins,  15  Sim.  641. 

But  if  there  are  no  second  cousins  the  term  will  include 
all  within  the  same  degree  of  relationship,  unless  there  is 
an  intention  to  exclude  first  cousins  twice  removed,  for 
instance,  by  a  substitutionary  gift  to  the  children  of 
second  cousins  who  had  died.   Slade  v.  Fooks,  9  Sim.  886. 

A  gift  to  **  first  and  second  cousins  "  includes  all  per- 
sons of  the  degree  of  second  cousins,  so  that  first  cousins 
once  and  twice  removed  will  be  admitted.  Mayott  v. 
Mayott,  2  B.  C.  C.  125;  Charge  v.  Ooodyer,  8  Buss. 
140 ;  Silcox  v.  Bell,  1  S.  &  St.  801. 


Grand- 
children. 


lU.  Grandchildren. 

Similarly,  grandchildren  without  more  will  not  in- 
clude great-grandchildren :  Oxford  v.  Churchill,  8  V.  & 
B.  69 ;  but  it  will  if  the  gift  is  to  grandchildren  herein 
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named,  and  a  great-grandchild  has  previously  been  called 
grandchild.     Hmsey  v.  Berkeley y  2  Ed.  194. 


rV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  lesne. 
children,  grandchildren,  &c.,  as  joint  tenants,  and  all 
come  in  who  are  in  existence  at  the  time  of  vesting  in 
possession.  Davenport  v.  Hanbury,  8  .Ves.  267 ;  Maddock 
V.  Legg,  25  B.  531 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J. 
564 ;  Hobgen  v.  Neaie,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue 
take  as  joint  tenants  for  life,  or  in  fee,  according  as  the 
will  dates  before  or  since  the  Wills  Act.  Cook  v.  Cook, 
2  Vem.  545 ;  Mogg  v.  Mogg,  1  Mer.  654,  689  ;  Dalzell  v. 
Welch,  2  Sim.  819. 

1.  In  the  case  of  realty,  however,  this   construction  Exceptiona. 
will  be  excluded  if  there  is  a  general  intention  manifest 

to  keep  the  estates  together  in  a  single  line  of  enjoyment, 
in  which  case  the  estates  will  devolve  according  to  the 
rule  in  Mandeville^a  Case.  Allgood  v.  Blake,  L.  R.  7  Ex. 
839 ;  ih,  8  Ex.  160 ;  and  see  Whitehck  v.  Heddon,  1  B, 
&  P.  248. 

2,  And  the  generality  of  the  word  issue  will  be  re-  In  what 
strained  if  the  testator  explains  that  he  meant  by  issue  JJ^^^*"* 
children.  cHldren. 

This  will  be  the  case  if  the  word  issue  is  coupled  with 
parent :  for  instance,  if  the  issue  are  directed  to  take  a 
parent's  share.  Sibley  v.  Perry,  7  Ves.  522 ;  Pruen  v. 
Osborne,  11  Sim.  182 ;  Macgregor  v.  Macgregor,  1  D.  F. 
&  J.  68 ;  Martin  v.  Holgate,  L.  R.  1  H.  L.  175 ;  Bryden 
V.  WiUett,  7  Eq.  472 ;  Heasman  v.  Pearse,  7  Ch.  275. 

If,  however,  the  word  parent  is  not  used  in  the  sense 
of  the  first  tak^r,  but  in  what  might  be  called  a  sliding 
sense,  so  as  to  denote  child,  grandchild,  great-grandchild, 
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and  so  on,  it  will  not  have  the  effect  of  cutting  down  issue 
to  children.  See  Rosa  v.  Ross,  20  B.  645,  where  the  testa- 
tor distinguished  between  a  parent's  share  and  a  child's 
share,  children  being  the  first  takers. 

The  fact  that  there  is  a  gift  over  in  default  of  issue  of 
the  first  takers  affords  an  argument  against  construing 
issue  as  equivalent  to  children^  though  it  is  not  in  itself 
conclusive.  See  cases  supra  cit.,  and  Ross  v.  Ross, 
supra;  Re  Kavanagh^s  WiU,  13  Ir.  Ch.  120;  Corrie^s 
WiU,  32  B.  426. 

Issue  of  issue  must  mean  children  of  children.  Pope 
V.  Pope,  14  B.  698 ;  Williams  v.  Teale,  6  Ha.  289  ;  Heas- 
man  v.  Pearse,  7  Ch.  275. 

So,  too,  children  of  issue  will  mean  children  of  children. 
Fairfield  v.  Bushell,  82  B.  158. 

As  to  the  meaning  of  legal  issue  by  marriage,  see  Reed 
V.  Braithwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not 
confihe  issue  to  children.  Hayden  v.  WiUshire,  8  T.  R. 
872  ;  Evans  v.  Jones,  2  CoU.  516. 

For  cases  in  which  issue  has  been  read  children  upon 
the  general  context  of  the  will,  see  Macgregor  v.  Mac- 
gregor,  1  D.  F.  &  J.  63  ;  Baker  v.  Bayldon  81  B.  209. 

When  the  gift  to  issue  is  substitutional,  the  class  of 
issue  is  ascertained  once  for  all  at  the  death  of  the  parent, 
and  will  not  open  to  let  in  persons  subsequently  born 
tainedina   before  the  period  of  distribution.     Ilobgen  y,  Neale,  11 

Bubetitu- 

tional  gift     Eq.  48. 

And  if  the  gift  is  to  several  for  life,  and  then  to  their 
issue,  with  cross  remainders  between  them,  the  class  of 
issue  to  take  under  the  cross  remainders  is  fixed  once  for 
aU  at  the  death  of  the  parent,  who  is  tenant  for  life,  and 
not  at  the  death  of  the  tenant  for  life  dying  without  issue. 
In  re  Ridge*s  Trusts,  7  Ch.  665. 

But  in  the  case  of  a  gift  in  remainder  to  issue  the 


Issue  law- 
fully be- 
gotten. 


At  what 
time  the 
class  of 
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ordinary  rules  apply,  that  is  to  say,  aU  the  issue  bom  at 
the  testator's  death  and  coming  into  being  before  the 
death  of  the  tenant  for  life  are  admitted.  Surridge  v. 
Clarkson,  14  W,  R.  979. 


V.  Descendants. 

Descendants  means  primd  facie  all  descendants  living  Descend- 
at  the  time  of  distribution^  and  apparently  they  take  per 
capita,     Crossley  v.  Clare,  Amb.  397 ;  8  Sw.  820 ;  Butler 
V,  Stratton,  8  B.  C.  C.  367. 

But  the  expression  "  descendants  or  representatives  " 
imports  a  distribution  per  stirpes.  Rowland  v.  Gorsuch, 
2  Cox,  187. 

It  woidd  seem  that  the  term  descendants,  when  used 
as  a  word  of  purchase,  and  coupled  with  a  gift  to  the 
ancestor,  has  a  substitutional  and  representative  sense, 
so  that  in  a  gift  to  several  and  their  descendants,  descen- 
dants would  not  take  in  competition  with  their  ancestor. 
Tucker  v.  Billing,  2  Jur.  N,  S.  483 ;  and  perhaps  Jones 
V.  Price,  6  Sim.  255,  may  be  supported  on  this  principle. 
See,  too.  Smith  v.  Pepper,  27  B.  86 ;  Best  v.  Stonehewer, 
84  B.  66 ;  2  D.  J.  &  S.  537. 


VI.  Relations. 

The  words  nearest  relations  explain  themselves,  and  Nearest 
no  reference  to  the  statute  is  necessary  to  determine  the  J^^*** 
persons  to  take.   Smith  v.  Campbell,  19  Ves.  400  :  Bran-  ^^  ^^ 

ton* 

don  V.  Brandon,  8  Sw.  812.      See  Ooodinge  v.  Ooodinge, 
1  Ves.  sen.  281 ;  Edge  v.  Salisbury,  Amb.  70. 

But  the  terms  relations   or  near  relations  or  friends  Relations. 
and  relations  are  of  indefinite  meaning,  and  the  Courts, 
when  compelled  to  determine  the  persons  to  take^  have 
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restricted  them  to  relations  capable  of  taking  within  the 
Statute  of  Distributions,  both  as  regards  realty  and  per- 
sonalty. Whitehome  v.  Harris,  2  Ves.  sen.  527 ;  Walter 
V.  Mav/nde,  19  Ves.  424 ;  Thwaites  v.  Over,  1  Taunt.  263 ; 
Salusbury  v.  Denton,  8  K.  &  J.  529 ;  Re  Caplin^a  Will,  2 
Dr.  &  Sm.  527 ;  84  L.  J.  Ch.  578. 

The  persons  pointed  out  by  the  statute  take  per  capita 
as  joint  tenants,  and  not  in  the  proportions  fixed  by  the 
statute.  Tiffin  v.  Longman,  15  B.  275 ;  Eagles  v.  Le 
Breton,  15  Eq.  148. 

But  they  take  in  the  proportion  directed  by  the  statute 
where  the  gift  is  to  relations,  share  and  share  alike,  as  the 
law  directs.     Fielden  v.  Ashworth,  20  Eq.  410. 

And  though  a  power  to  select  relations  extends  to  re- 
lations generally  {Harding  v.  Glyn,  1  Atk.  469,  5  Ves. 
501),  a  mere  power  to  distribute  does  not  {Pope  v.  mdt- 
combe,  8  Mer.  689),  and  in  default  of  appointment  the 
Court  will  restrict  the  relations  to  those  who  can  take 
under  the  statute.  Grant  v.  Lyiwany  4  Buss.  292 ;  Re 
Caplin's  WiU,  2  Dr.  &  Sm.  527. 

Of  course  the  testator  may,  by  explanatory  words,  ex- 
tend the  word  relations  to  persons  not  within  the  statute. 
Devisme  v.  Mellish,  5  Ves.  529 ;  Hibbert  v.  Hibbert,  15 
Eq.  872.     See  Bennett  v.  Honywood,  Amb.  708. 

Primd  facie  the  class  of  relations  to  take  is  to  be 
ascertained  at  the  death  of  the  propositus. 

Therefore,  where  the  gift  is  immediate  or  in  remainder 
to  the  testator's  relations,  after  gifts  to  persons  who  are 
some  of  the  next  of  kin,  his  next  of  kin  at  his  death  alone 
take.  Rayner  v.  Mowbray,  8  B.  C.  C.  234 ;  Masters  v. 
Hooper,  4  B.  C.  C.  207;  PearccY.  Vincent,  1  Cr.  &  M. 
698 ;  2  M.  &.  K.  800 ;  2  Sc.  847  ;  2  Bing.  N.  C.  828; 
2  Kee.  280  ;  see  Eagles  v.  Le  Breton,  15  Eq.  148,  where 
there  is  a  discrepancy  between  the  head  note  and  the 
judgment.    See  Stert  v.  Platel,  5  Bing.  N.  C.  484. 
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If  the  gift  is  to  such  relations  as  survive  the  tenant  GKft  to 
for  life,  the   class   is   ascertained  at  the  death  of  the  tlong  m  " 
ancestor,   while   those  who   die   before  the  tenant  for  s'lrvivft  the 

tenant  for 

life  are   excluded.     Bishop  v.  Cappel,  1  De  G.  &  S.  life. 
411. 

The  term  relations,  however,  has  not  the  same  direct  Where  the 

tenant  for 

reference  to  the  death  of  the  propositus  as  heirs  or  next  life  is  sole 
of  kin,  and  therefore  where  there  is  a  gift  to  A.  either  for  at  tiie  date^ 
life  with  remainder  to  her  children,  or  to  A.  absolutely,  °' *^®  ^ 
followed  by  a  gift  over,  if  A.  dies  without  issue  to  the 
testator's  relations,  and  A.  is  the  sole  next  of  kin  at  the 
date  of  the  will  and  death,  the  class  will  be  ascertained 
at  A.*s  death.     Marsh  v.  Marsh,  1  B.  C.  C  298 ;  Jones 
V.  Colbeck,  8  Ves.  88 ;  Lees  v.  Massey,  8  D.  F.  &  J.  118  ; 
see  post,  p.  172,  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his 
relations  are  to  be  ascertained ;  for  instance,  by  directing 
his  relations  to  be  advertised  for  at  the  death  of  a  tenant 
for  life,  and  giving  the  properly  to  such  of  them  as  claim 
within  two  months  after  such  advertisements.  Tiffm  v. 
Longnum,  15  B.  275. 

Where  there  is  a  power  to  appoint  to  relations  and  no  When  the 

class  to 

gift  in  default  of  appointment.  take  inde- 

1.  If  there  is  no  life  interest,  and  the  power  is  a  pobtment" 
general  power  to  appoint  to  the  testator's  relations,  it  ^!J^^"" 
seems  the  class   to  take   will    be    ascertained    at    the 

death  of  the  testator  and  not  when  the  power  expires : 
Cole  V.  Wade,  16  Ves.  27 ;  in  which  case,  however,  the 
actual  point  did  not  arise,  since  the  next  of  kin  at  the 
testator's  death,  and  the  time  when  the  power  expired, 
were  the  same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has 
power  to  appoint  to  the  testator's  or  his  own  relations, 
the  class  is  to  be  ascertained  at  the  death  of  the  tenant  for 
life,  whether  the  power  is  to  appoint  by  deed  or  will. 


n 
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Harding  v.  Olyn,  1  Atk.  468 ;  Birch  v.  Wade,  3  V.  &  B. 
198 ;  see,  too,  in  Brotvn  v.  Higgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of 
selection  or  distribution  merely:  Pope  v.  WhiUcmibe,  8 
Mer.  689  ;  as  corrected  by  Lord  St.  Leonards  on  Powers, 
662,  and  Finch  v.  HoUingsworth,  21  Beav.  112;  Caplin*8 
Will,  2  Dr.  &  Sm.  527  ;  see,  too,  A.-O,  v.  Doyley,  4  Vin. 
Ab.  485,  where  the  tenant  for  life  and  the  donee  of  the 
power  were  different  persons  and  the  class  was  ascertained 
at  the  death  of  the  tenant  for  life. 


VII.  Familt. 

Family.  The  word  family  may  have  a  different  meaning,  ac- 

cording to  the  context. 

When  it  1.  In  the  widest  sense  it  means  heirs  general  or  blood 

J^'         relations  generally. 

general  "  If  land  be  devised  to  a  stock  or  family  or  house  it 

shall  be  understood  of  the  heir  principal  of  the  house  ": 
Cotmden  v.  Clarke,  Hob.  83.  This  will  be  the  case  where 
the  word  is  used  as  a  quasi-word  of  limitation,  where,  for 
instance,  after  a  devise  to  a  person  there  is  a  direction 
that  the  property  is  to  remain  in  his  family :  Chapman* 8 
Case,  Dyer,  833 ;  Wright  v.  Atkyns,  17  Ves.  255 ;  Qriffiths 
V.  Evan,  5  B.  241.  And  if  personalty  and  realty  are  given 
together,  "  family,  when  explained  by  heir,  is  as  indicative 
of  next  of  kin  in  personalty  as  of  heir  at  law  in  realty." 
White  V.  Briggs,  2  Ph.  583 ;  Doe  d,  Chattaway  v.  Smith, 
6  Mau.  &  S.  126. 

This  is,  however,  only  a  convenient  rule  adopted  by 
the  Court,  as  in  the  case  of  relations,  and  therefore  under 
a  power  of  appointment  authorising  a  selection  and 
not  a  mere  distribution  among  members  of  a  family,  the 
appointor  may  select  relations  not  within  the  degree  of 
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next  of  kin ;  but  in  default  of  appointment  the  Court  will 
adopt  the  statute  as  a  convenient  rule  of  construction, 
and  will  give  the  property  to  the  next  of  kin.  Harding 
V.  OlyUy  1  Atk.  469 ;  6  Ves.  601 ;  Orant  v.  Lynam,  4 
Buss.  292 ;  Cruwys  v.  Colman,  9  Ves.  819 ;  Pope  v. 
Wkitcambe,  8  Mer.  689 ;  Snow  v.  Teedy  9  Eq.  622;  and 
see  James  v.  Lord  Wynford,  2  Sm.  &  G.  350. 

2.  Sometimes  on  the  context  family  has  been  held  to  In  the 

widflfiti 

mean  those  of  a  man's  household,  thus  including  a  wife  senBo  it 
or  husband  :  Macleroth  v.  Bacon,  5  Ves.  158  ;  Blackwail  ^J^^" 
V.  BtM,  1  Kee.  176 ;  and  it  might,  perhaps,  include  an  h?si»nd  or 
illegitimate  son.     Lanibe  v.  Eames,  10  Eq.  267 ;  6  Ch. 
697- 

8.  In  many  cases^  however,  it  is  necessary  to  confine  When  it 
the  word  to  relations  in  the  descending  line;   if,  for  latiooBin 
instance,  the  bequest  is  to   be  divided   among  related  gc^^ding 
families.     In  this  case  the  words  of  division,  importing  a  ^«* 
separation  between  the  families,  make  it  impossible  to 
give  the  word  the  wider  sense  of  heirs  general  or  blood 
relations,  and  it  must  therefore  be  confined  to  relations 
in  the  descending  Une.     It  may  then  mean  heirs  of  the 
body,  children,  or  descendants  generally. 

a.  It  will  mean  heirs  of  the  body  in  a  devise,  if  there  is 
an  apparent  intention  to  keep  an  estate  together  in  a 
particular  line.  White  v.  Briggs,  15  Sim.  17 ;  2  Ph.  583 ; 
Woolmore  v.  Burrows,  1  Sim.  512 ;  Lticas  v.  Ooldsmith, 
29  B.  657. 

b.  But  the  Courts  will  apparently  lean  to  the  meaning  Family 
of  children   even  in  devises  of  realty,  where  there  is  means 
nothing  to  show  that  heirs  of  the  body  were  intended. 
Barnes  v.  Patch,  8  Ves.  604 ;  Burt  v.  Hillyar,  14  Eq.  160, 
See  Pigg  v.  Clarke,  24  W.  E.  1014. 

And  generaUy,  with  regard  to  personalty,  family  primd 

facie  means  children  :  Terry* s  Will,  19  B.  580 ;   Wood  v. 

Wood,  8  Ha.  65 ;  Parkinson's  Trust,  1  Sim.  N.  S.  242 ; 


children. 
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Beales  v.  Crisford,  18  Sim.  592  ;  see  Woods  v.  Woods,  1  M, 
&  Cr.  401 ;  though,  if  there  are  no  children^  it  may  mean 
next  of  kin.     Re  Maxton,  4  Jur.  N.  S-  407. 

c.  Family  may  include  all  descendants  in  existence  at 
the  period  of  distribution.  This  is,  however,  an  im- 
probable construction,  and  will  probably  not  be  willingly 
adopted.     Williams  v.  Williams,  1  Sim.  N.  S.  858. 

4.  Where  it  is  clear,  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned, 
but  it  is  uncertain,  who  were  meant  to  be  included,  the 
gift  wiU  be  void  for  uncertainty.  Yeap  CJieah  Neo  v.  Ong 
Cheng  Neo,  L.  R.  6  P.  C.  881 ;  see  Robinson  v.  WaddeloWf 
8  Sim.  184. 

When  family  is  construed  children,  a  simple  gift  to  the 
families  of  A.  and  B.  goes  per  capita  in  joint  tenancy* 
Gregory  v.  Smith,  9  Ha.  708. 

So,  too,  a  gift  to  be  divided  between  the  families  of 
A.  and  B.  goes  to  all  the  children  of  A.  and  "B.  per  capita 
as  tenants  in  common.  Barnes  v.  Patch,  8  Ves.  604 ; 
see,  however,  Alexander  v.  Douglas^  Rom.  Notes  of  Cases, 
93. 


CHAPTER  XVI. 

GIFTS  TO  HEIRS,  KKXT   OF  KIIT,  BEPBESKOTATITES,  AND 

EXECUTORS. 

Where  Borough  English  or  gavelkind  lands  are  de-  2®^^^^ 
vised  with  other  lands  to  the  testator's  heir,  the  common  English 
law  heir  is  entitled,  Davis  v.  Kirk,  2  K.  &  J.  391 ;  Thorp  jundg  to 
V.  Owen,  2  Sm.  &  G.  90 ;  Buchanan  v.  Harrison,  1  J.  &  H.  ^^  ^'^' 
662 ;  Sladen  v.  Sladen,  2  J.  &  H.  869. 

So  where  Borough  English  lands  alone  are  devised 
to  a  person  for  life,  with  remainder  to  her  sons  and 
daughters  and  their  heirs,  and  if  A.  dies  without  having 
such  heirs,  to  the  testator's  sons  and  daughters  then  living, 
and  the  heirs  of  those  who  may  be  deceased,  the  common 
law  heir  takes  under  the  ultimate  gift.  PoUey  v.  PoUey, 
81  B.  868. 

But  probably  a  simple  devise  of  gavelkind  lands  to  the 
testator's  heirs  would  go  to  the  gavelkind  heirs;  see 
Sladen  v.  Sladen,  2  J.  &  H.  369, 878. 

The  rule  is  that "  nemo  est  hares  viventis,**  and  therefore  In  what 

Cjuinn  tho 

a  devise  to  the  heirs  of  a  living  person  is  contingent,  unless  word  heir 
the  term  heirs  is  so  qualified  by  express  words  or  by  the  ^rs^de- 
general  intention  of  the  will,  as  to  shew  that  the  testator  »^wa*a- 
meant  by  heir  the  heir  apparent  or  presumptive  or  some 
other  person,  who  will  then  take  as  persona  designata. 
For  instance,  by  speaking  of  the  heirs  of  the  body  of  B. 
now  living :  Burchett  v.  Dwrdant,  2  Vent.  811 ;  Garth.  164  j 
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or  the  intention  of  the  testator  to  use  the  tenn  as  desig- 
nating a  person  may  be  gathered  &om  the  whole  will ;  if, 
for  instance,  the  so-called  heir  is  directed  to  pay  annuities 
to  certain  persons  during  whose  life  he  cannot  be  strictly 
heir.  Da/rlmon  d.  Long  v.  Beavmont,  1  P.  Wms.  229, 
8  B.  P.  C.  60 ;  Goodright  y.  White,  2  W.  Bl.  1010 ; 
Winter  v.  Perratt,  9  CI.  &  F.  606. 

And  a  devise  to  the  heirs  and  assigns  of  ^'  A.,  as  if  she 

had  continued  sole  and  unmarried,"  is  a  gift  to  the  person 

filling  the  character  as  persona  designata.     Brookman  v. 

Smith,  L.  R.  6  Ex.  291 ;  ih.  7  Ex.  271 ;   Dormer  v. 

Phillips,  4  D.  M.  &  G.  856,  8  Dr.  89,  Feame,  C.  R. 

209—212. 

Acknow-  The  appointment  or  acknowledgment  of  a  person  as 

ofapOTon   ^^^'  though  he  may  not  be  the  real  heir,  is  sufficient  to 

as  heir.        carry  to  him  the  testator's  real  estate.  Parker  v.  Nickson, 

1  D.  J.  &  S.  177  ;  11  W.  R.  688 ;  82  L.  J.  Ch.  897- 
nevise  to         A  devise  to  the  right  heirs  male,  or  to  the  right  heirs 
a  particu-     of  a  particidar  name,  will  go  only  to  the  very  heir,  who 
toiS***'  must  be  a  male  or  of  that  name.    AshenhursVs  Case, 
»^e.  Hob.  34,  cit.  Counden  v.  Clarke,  Moore,  860,  pi.  1181, 

Hob.  29 ;  Wrightson  v.  Macavlay,  14  M.  &  W.  214 ; 
Thorpe  v.  Thorpe,  82  L.  J.  Ex.  79- 
Heire  of  The  rule  does  not,  however,  apply  to  heirs  of  the  body 

^'     whether  taking  by  descent  or  purchase.    WeUs  v.  Palmer, 
6  Burr.  2617,  2  W.  B.  687 ;  Evans  d.  Weston  v.  Burten- 
shaw,  Co.  Lit.  164a  w.  (2). 
Whether  An  heir  male  taking  by  inheritance  must  trace  his 

maletaking  descent  entirely  through  males.  Co.  Lit.  25a. 
Sii^ust  ^^  ^^  ^^^  ^y  Jarman,  ii.  p.  61,  that  this  does  not 
teace  hifl  apply  to  a  gift  to  the  heir  male  or  female  by  purchase^ 
through  citing  Hob.  81,  Co.  Lit.  26b.  At  any  rate  it  is  clear 
that  if  the  word  lineal  be  added  the  heir  must  trace  his 
descent  through  males.  Oddie  v.  Woodford,  8  M.  &  Cr. 
684  ;  Bemal  v.  Bemal,  8  M.  &  Cr.  669 ;  and  see  Doe  d. 


males. 
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Angell  v.  AngeU,  3  Q.  B,  328 ;  TheUusaon  v.  Rendlesham, 
7  H.  L.  429. 

It  appears,  however,  to  be  concluded  by  authority  that, 
even  in  the  absence  of  the  word  lineal,  the  heir  male 
taking  by  purchase  must  claim  through  males.  Lywood 
V.  Kimber,  29  B.  88.  See  per  Lord  St.  Leonards,  7 
H.  L.  612  ;  and  see  Doe  d.  Winter  v.  Perratt,  8  M.  &  Sc. 
594. 

Rule  m  Mandeville's  Case,  Co.  Lit.  26b., 

Fearne,  80. 

"Where  an  estate  is  limited  to  the  heirs  special  of  Bnlein 

Maiide- 

a  particular  ancestor,  without  any  estate  of  freehold  yiiie'scaae. 
limited  to  the  ancestor  (either  expressly  or  by  impli- 
cation) it  is  impossible  to  effectuate  the  expressed  will  of 
the  donor  and  to  make  the  estate  pass  through  the 
whole  series  of  the  special  heirs  designated,  except  by 
regarding  the  limitation  as  if  it  were  an  estate  tail,  which 
had  originally  vested  in  and  descended  from  the  ancestor 
himself,  and  yet  the  first  taker  must  take  as  purchaser, 
because  no  estate  did  in  fact  vest  in  or  descend  from  the 
ancestor."  Vernon  v.  Wright,  2  Drew.  489,  7  H.  L.  85. 
The  residt  is  the  creation  of  a  qtuisi  entail,  partaking  of 
the  opposite  qualities  of  purchase  and  descent.  Thus, 
where  the  limitation  was  to  Boberge,  and  the  heirs  of 
the  body  of  John  de  Mandeville  by  her,  where  John  de 
Mandeville  had  left  a  son  and  daughter,  it  was  held 
that  the  daughter  took  on  the  death  of  the  son,  per 
formam  doni,  as  the  person,  who  woidd  have  been  en- 
titled, if  the  estate  had  descended  from  the  ancestor. 

The  rule  in  Mandeville's  case  applies  equally  where 
the  limitation  is  to  the  heirs  of  the  body  of  the  testator : 
Allgood  V.  Blake,  L.  R.  7  Ex.  889,  ib.,  8  Ex.  160 ;  and  it 
has  been  adopted  where  the  term  issue  was  used  :  White' 
lock  V.  Heddon,  1  B.  &  P.  248 ;    but  it  will  not  be  ex- 
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tended  to  a  devise  to  the  heirs  of  the  body  of  a  deceased 

person,  excluding  certain  lines  of  descent,  which  would 

comprehend  the  real  heirs  of  the  body:  AUgood  v.  Blake, 

sup. ;  nor  does  it  apply  to  a  devise  to  the  right  heirs 

male  of  a  person :  Ashenhwrsfs  Case,  Hob.  84  ;.  though  a 

devise  to  A.  and  his  heirs  male  gives  A.  an  estate  tail. 

Baker  v.  Wall,  1  Ld.  Raym.   186 ;  Doe  d.  Lindsey  v. 

Colyear,  11  East,  548. 

In  what  Heirs  of  the  body,  however,  used  as  a  term  of  pur- 

cases  neiTB 
of  the  body  chase,  may  mean  children  if  the  devise  is  to  them  as 

gJ^J^^^      their  parent  shall  appoint,  or  if  they  are  to  take  equally 

among  them  as  tenants  in  common :  Jordan  v.  Adams, 

9  C.  B.  N.  S.  488 ;  Right  v.  Creber,  6  B.  &  Cr.  866;  in 

which  case  the   estate  of  the  ancestor  being  equitable 

did  not  coalesce  with  the  limitation  to  the  heirs. 


Assigns. 

Asaigni.  As  a  rule  the  words  "  and  assigns,"  following  the  word 

heirs  have  no  operation,  "they  have  no  conveyancing 
virtue  at  all,  but  are  merely  declaratory  of  that  power  of 
alienation  which  the  purchaser  would  have  had  without 
them."  Wms.  K.  P.  141 ;  Brookman  v.  Smith,  L.  R.  6 
Ex.  291. 

It  has,  however,  been  held,  that  a  legal  limitation  to 
the  heirs  and  assigns  of  a  person,  who  had  a  prior 
equitable  life  estate,  gave  that  person  a  general  power  of 
appointment  over  the  property :  Quested  v.  MicheU,  24 
L.  J.  Ch.  722.  See,  too,  Tapner  v.  Marlott,  Willes,  177, 
and  A.'O.  v.  Vigor,  8  Ves.  256,  291;  but  it  is  un- 
likely that  this  construction  will  be  extended. 

The  effect,  however,  of  a  gift  to  A.  or  his  heirs  or 
assigns,  is  to  give  the  absolute  interest  to  A.  Wilton^s 
Estate,  8  D.  M.  &  G.  178;  Hopkins'  Trust,  2  H.  &  M. 
411.    See  post,  p.  177. 


■  ■  v> 
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Bequests  of  Personalty  to  Heirs. 

A  bequest  of  personalty  to  the  right  heirs,  or  to  the  Bequests  of 
hell's  at  law,  or  the  next  heir  of  an  individual  primd  to  heira. 
facie  goes  to  such  heir  as  persona  designata,  whether  the 
bequest  be  to  the  heirs  of  the  testator  or  of  a  stranger. 
Mownsey  v.  Bla/mire,  4  Buss.  884 ;  Hamilton  v.  Mills, 
29  B.  198;  De  BeoAwoir  v.  De  Beauvoir,  8  H.  L.  624; 
Re  Rootes,  1  Dr.  &  Sm.  228 ;  Southgate  v.  Clinch,  27 
L.  J.  Ch.  651,  4  Jur.  N.  S.  428. 

The  rule  applies,  a  fortiori,  to  a  mixed  fund.  De 
Beauvoir  v.  De  Beauvoir,  8  H.  L.  624;  BoydeU  v.  Golightly, 
14  Sim.  827. 

But  the  word  heirs  may  be  controlled  by  the  context :   ^  ^^^t 

cases  heirs 

see  Gamhoa^s  Trust,  4  K.  &  J.  767 ;  where  a  bequest  to  means  next 
"  the  heirs  of  my  late  partner  for  losses  sustained  during 
the  time  that  the  business  of  the  house  was  under  my 
sole  control,"  went  to  the  next  of  kin,  under  the  Statute 
of  Limitations ;  and  Newton's  Trust,  4  Eq.  171,  where  the 
bequest  to  "  the  heirs  and  assigns  of  my  deceased  sister  " 
was  shown  to  be  qu,asi  substitutional  by  other  limita- 
tions to  the  testator's  living  brothers  and  sisters  and  their 
heirs  and  assigns ;  and  see  Re  Stevens'  Trust,  15  Eq.  110, 
as  to  which  case  qucere. 

And,  where  the  word  heir  is  used  to  denote  suc- 
cession or  substitution,  it  may  well  be  understood  to 
mean  such  person  or  persons  as  woidd  legally  succeed 
to  the  property  according  to  its  nature  and  quality. 
Mounsey  v.  Blamire,  4  Buss.  884. 

1.  Thus,  a  gift  to  A.  and  after  his  death  to  his  heirs.  Bequest  to 

11611*8  A.TfiAT* 

or  to  A.  for  life  and  then  to   his  heirs,   goes   to  the  aiifein- 
persons   entitled    under  the    Statute    of    Distributions.  thTwi^ 
Gittings  v.  M'Demiott,  2  M.  &  K.  69 ;   Low  v.  Smith,  ^^'estor. 
25  L.  J.  Ch.  608,  2  Jur.  N.  S.  844 ;    Evans  v.  Salt, 
6  B.  266. 
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Substita- 
tional  gift 
to  heirs. 


Heirs  of 
the  body. 


Where 
heirs  means 
next  of  kin 
by  statute 
the  statute 
fixes  the 
proportions 
as  well  as 
the  per- 
sons. 


Gifts  to 
next  of 
kin. 


Where,  however,  the  intention  is  to  give  A.  the  abso- 
lute interest,  the  word  heirs  has  been  held  equivalent  to 
executors  and  administrators:  Powell  v.  Boggis,  35  B. 
535,  where  the  gift  was  to  A.  for  life,  then  to  her  heirs 
as  she  shall  give  it  by  will,  and  if  she  dies  without  &  will 
to  her  right  heirs. 

And,  where  the  testator  directs  a  division  amongst  the 
several  heirs  of  tenants  for  life,  who  are  related  to  each 
other,  so  that  heirs  cannot  mean  next  of  kin,  heirs  will 
mean  children.  BtM  v.  Comherbach,  25  B.  540;  see 
Roberta  v.  Edwards,  33  B.  259. 

2.  A  gift  to  A.  or  his  heirs  goes  to  the  persons  en- 
titled under  the  statute.  *  Vaux  v.  Henderson,  1  J.  &  W. 
388 ;  Gittings  v.  M'Dermott,  2  M.  &  K.  69 ;  Jacobs  v. 
Jacobs,  16  B.  557 ;  Doody  v.  Higgins,  9  Ha.  App.  32, 
2  K.  &  J.  729  ;  In  re  Craven,  23  B.  333 ;  Powell  v.  Boggis, 
85  B.  535 ;  Parsons  v.  Pardons,  8  Eq.  260. 

And  a  bequest  to  A.,  or  the  heirs  of  his  body,  goes  to 
such  of  the  persons  entitled  under  the  statute  as  may 
be  his  descendants.  Pattenden  v.  Hobson,  17  Jur*  406, 
22  L,  J.  Ch.  697. 

A  widow  is  included  in  the  persons  entitled  under  the 
statute,  and  the  statute  fixes  not  only  the  persons  but 
the  proportions  in  which  they  take.  Re  Stevens^  Trust, 
15  Eq.  110;  Jacobs  v.  Jacobs,  supra ;  Doody  v.  Higgins, 
supra. 

Next  of  Kin. 

The  words  next  of  kin,  without  more,  mean  the  nearest 
blood  relations  of  the  propositus  in  an  ascending  and  de- 
scending line,  and  they  take  as  joint  tenants.  Withy 
V.  Mangles,  10  CI.  &  F.  215  ;  Lucas  v.  Brandreth,  28  B. 
274 ;  Avison  v.  Simpson,  Johns.  43 ;  HalUm  v.  Foster,  L. 
E.  3  Ch.  505. 

Those  of  the  half  blood  are  equally  entitled  with  those 
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of  the  whole  blood.  Collingwood  v.  Pace,  1  Vent.  424 ; 
Brown  v.  Wood,  AUeyn,  36 ;  see  Williams  on  Executors, 
1120. 

But  a  selective  power  to  appoint  to  next  of  kin  will 
authorize  an  appointment  to  statutory  next  of  kin.  Snow 
V.  Teed,  9  Eq.  622. 

Under  a  gift  to  next  of  kin  ex  parte  matemd,  next  of  kin  Next  of  kin 

,  ex  pa/lie 

ex  parte  patemd,  who  happen  to  be  also  next  of  kin  ex  mcuemd. 
parte  matemd,  will  not  be  excluded,  except  by  express 
words.     Gundry  v.  Pinniger,  14  B.  94 ;  1  D.  M.  &  G. 
502 ;  Say  v.  Creed,  5  Ha.  580, 
But,  if  there  is  an  express  reference  to  the  statute  or  The  eflTect 

OT  &  TG^ 

intestacy,  all  kindred  entitled  under  the  statute,  including  feronoe  to 
those  who  take  by  representation  under  the  statute,  will  ^""J^^^ 
come  in.    BuUock  v.  Downes,  9  H.  L.  1 ;  Nichols  v.  Havi"  **<7« 
land,  1  K.  &  J.  504. 

Neither  the  wife  nor  the  husband  take  as  next  of  kin 
under  the  statute.  Oarrick  v.  Lord  Camden,  14  Ves.  872 ; 
KUner  v.  Leech,  10  B.  362. 

And  a  gift  to  persons,  entitled  as  next  of  kin  or  other- 
wise  under  the  statute,  will  not  include  the  husband* 
Milne  v.  GUbart,  2  D.  M.  &  O.  715 ;  5  D.  M.  &  O.  510. 

But,  if  only  an  intention  is  declared  of  leaving  property 
to  next  of  kin  according  to  the  statute,  which  is  not  carried 
out,  the  property  goes  as  in  an  intestacy,  and  a  widow 
would  therefore  be  admitted.    Ashy.  Ash,  83  B.  187. 

A  person  is  not  excluded  from  taking  property  under  What  will 

oxcliidfi 

a  gift  to  next  of  kin  by  the  fact  that  a  life  interest  in  the  one  of  the 
property  is  expressly  given  to  him.     OorbeU  v.  Davison,  ^1^^  a' rift 

18  B.  556.  to  next  of 

kin. 

But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of 
the  next  of  kin  to  whom  an  interest  is  expressly  given  by 
the  will  will  be  excluded.  Cooper  v.  Denison,  18  Sim.  290. 

If  there  is  a  reference  to  the  statute,  the  statute  regu-  Whether 
lates  the  nature  of  the  interest,  as  well  as  the  persons,  who  regulates 
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the  nature    are  to  take  under  it,  BtMock  v.  Dowries,  9  H.  L.  1 ;  Rank- 
terest  as      ing*8  Settlement  Trusts,  6  Eq.  601. 

peraoMto^       The  above  proposition  seems  to  be  justified  by  the 
*^^o-  opinions  expressed  in  Bullock  v.  Downes,  and  would  pro- 

bably be  now  adopted.     However,  the  cases  go  to  this : — 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as 
to  the  statute,  the  statute  fixes  the  proportions  as  well  as 
the  persons.  BuUocky.  Downes,  sup.;  Martin y. Glover, 
1  Coll.  270;  Jenkins  Y.Gower,^  Coll.  587. 

2.  So,  where  the  gift  is  to  persons  "  entitled  under,'* 
or  "  under  and  according  to  "  the  statute.  Horn  v.  Cole- 
man,  1  Sm.  &  O.  169 ;  Banking's  Settlement,  supra. 

8.  If  the  gift  is  merely  to  persons  according  to  the 
statute,  the  better  opinion  seems  to  be,  that  the  same  re- 
sult would  follow :  Matiison  v.  Tanfield,  8  B.  181 ;  Lewis 
V.  Morrisy  19  B.  84.  On  the  other  hand  the  contrary 
was  held  in  In  re  Greenwood's  Trusts,  8  Giff.  890. 

4.  Words  importing  or  directing  a  tenancy  in  common 
will  not  prevent  the  statute  from  fixing  the  propor- 
tions :  Matiison  v.  Tanfield,  sup. ;  Lewis  v.  Morris, 
sup.  Richardson  v.  Richardson,  14  Sim.  526,  must  be 
considered  overruled ;  see  Bullock  v.  Doiones. 

5.  It  would  seem,  that  a  gift  equally  among  the  per- 
sons entitled  under  the  statute,  would  prevent  the  statute 
from  fixing  the  proportions  :  see  PhiOips  v.  Garth,  8  B. 
C.  C.  69 ;  but  if  there  are  words  importing  that  the  dis- 
tribution is  to  be  according  to  the  statute,  the  word 
equally  will  be  rejected.  HoUoway  v.  Radclife,  28  B.  168  ; 
see  Fielden  v.  Ashworth,  20  Eq.  410. 

Nearest  of        A  devise  of  land  to  the  nearest  of  kin  by  way  of  heir- 
kin  by  way 

of  heirship,  ship  goes  to  the  heir  :  WiUiains  v.  Ashton,  1.  J.  &  H. 
115 ;  and,  similarly,  a  gift  to  "next  of  kin  or  heir  at  law  " 
woidd  probably,  go  according  to  the  nature  of  the  property. 
Lowndes  v.  Stone,  4  Ves.  649. 

Next  of  In  Boys  v.  Bradley,  10  Ha.  889 ;  4  D.  M.  &  G.  68 ;  6 
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H.  L.  873,  "next  of  kin  in  the  male  line  in  preference  to  kin  in  tho 
the  female  line,"  was  held  to  mean  next  of  kin  ex  parte 
paternd. 

Where  the  bequest  is  to  persons  of  a  particular  name,  the  Next  of 
question  arises  whether,  in  order  to  take,  a  person  must  particular 
be  of  the  name  or  only  of  the  family  in  question.  Thus, 
"  nearest  relation  of  the  name  of  the  Pyots  *'  has  been 
held  to  refer  to  the  stock  of  the  Pyots,  so  that  change  of 
name  by  marriage  was  immaterial :  Pyot  v.  Pyot,  1  Ves. 
sen.  835  ;  and  the  same  construction  was  put  upon  "  next 
of  kin  of  the  surname  of  Crump."  Carpenter  v.  Bott,  16 
Sim.  606 ;  Mortimer  v.  Hartley,  6  Ex.  47. 

Where,  however,  the  gift  was  to  "  the  next  of  kin  of  my 
name,"  the  daughter  of  a  brother,  who  was  married  at  the 
testator's  death,  did  not  take:  Jobson's  Case,  Cro.  El.  576; 
and,  where  the  name  is  an  essential  part  of  the  description, 
a  legatee  will  not  become  entitled  to  the  legacy  by  volun- 
tarily assuming  the  name.     Leigh  v.  Leigh,  15  Ves.  100. 

Whether  the  person,  who  is  to  take  under  the  descrip- 
tion of  a  particular  name,  must  satisfy  both  parts  of  the 
description  is  uncertain:  see  Doe  v.  Plumptre,  8  B.  & 
Aid.  474,  and  the  remarks  of  the  Vice-Chancellor  on  that 
case  in  Carpenter  v.  Bott,  15  Sim.  606. 

A  gift  to  next  of  kin,  to  be  ascertained  at  a  particular  Gift  to 
time  exclusive  of  A.,  who  is  the  sole  next  of  kin,  goes  to  exclusive  of 

A  1        • 

the  persons  who  would  have  been  next  of  kin,  if  A.  also  bo^  ^e^^ 

had  been  dead.     WhiU  v.  SpringeU,  4  Ch.  300.  «*  ^^^ 

The  case  would,  however,  be  different,  if  the  gift  were 

not  to  an  artificial  class  of  next  of  kin  to  be  ascertained 

at  a  particular  time,  but  to  next  of  kin  by  statute  simply 

'  exclusive  of  A.,  who  happens  to  be  sole  next  of  kin  by 

statute.     See  Fearne  Posth.  195. 

The  testator  may  show,  that  he   meant  by  next  of  Next  of 

.  -    kin  ox- 
kin  the  children  of  a  tenant  for  life,  as,  where  the  gift  plained  by 

was  to  a  daughter  for  life  and  then  to  the  testatrix's  next  *  ®°<»^*«^- 
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Gift  to 
next  of  kin 
of  A.  as  If 
slie  had 
died  un- 
manied. 


At  what 
tune  the 
next  of  kin 
are  to  be 
asoer- 
tained. 


A  mixed 
fond  IB  no 
exception 
to  the  or- 
dinary 
role. 


of  kin,  to  be  vested  interests  from  the  testatrix's  death, 
"  except  as  to  any  child  afterwards  bom  of  the  daughter.'* 
Bird  V.  Wood,  2  S.  &  St.  400 ;  see  2  M.  &  K.  86,  89. 

In  a  gift  to  the  next^of  kin  of  A.,  or  even,  to  the  per- 
son entitled  under  the  Statutes  of  Distribution,  as  if  she 
had  died  intestate  and  unmarried,  unmarried  will  be  con- 
strued as  equivalent  to  ^'without  leaving  a  husband,"  since 
otherwise  children  would  be  excluded.  Day  v.  Barnard, 
1  Dr.  &  S.  361 ;  Sanders'  Trusts,  3  K.  &  J.  152 ;  Nor- 
man's Trusts,  3  D.  M.  &  G.  965  ;  Maugham  v.  Vincent, 
9  L.  J.  Ch.  329 ;  Clarke  v.  Colls,  9  H.  L.  601. 

The  terms  next  of  kin  and  heirs  have  a  direct  reference 
to  the  death  of  the  ancestor,  and  therefore  next  of  kin  and 
heirs  are  to  be  ascertained  at  the  death  of  the  ancestor ; 
and,  where  there  is  in  addition  a  reference  to  the  statute 
or  to  intestacy,  this  rule  is  almost  without  exception. 

The  same  rules  apply  to  realty,  personalty,  and  to  a 
mixed  fund.     Cusack  v.  Rood,  24  W.  R.  391. 

1.  Thus  the  rule  applies,  whether  the  bequest  to  next 
of  kin  is  immediate  or  preceded  by  a  life  interest  or  con- 
tingent. Moss  V.  Dunlop,  Joh.  490 ;  Bird  v.  Luckie,  8 
Ha.  301. 

2.  And,  if  the  gift  is  to  next  of  kin  living  at  a  particidar 
time,  it  will  go  to  such  of  the  next  of  kin  at  the  testator's 
death,  as  are  living  at  that  time.  Spink  v.  Lewis,  3  B.  C. 
C.  355. 

3.  If  the  gift  is  to  A.  for  life  and  then  to  the  testator's 
next  of  kin,  though  A.  may  be  one  of  the  next  of  kin,  or 
even  the  only  next  of  kin,  at  the  testator's  death,  or  even 
the  only  next  of  kin  at  the  date  of  the  will  as  well  as  at  the 
testator's  death,  the  class  will  nevertheless  be  ascertained 
at  the  testator's  death.  Doe  v.  Lawson,  3  East,  278 ; 
Ware  v.  Rowland,  2  Ph.  635 ;  HoUoway  v.  IloUoway,  5 
Ves.  899  ;  Barker's  Trust,  1  Sm.  &  G.  118 ;  GorbeU  v. 
Da/cison,  18  B.  556  ;  Starr  v.  Newberry,  23  B.  436. 
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« 

The  mere  exception  from  the  class  of  next  of  kin  of 
certain  persons,  who  could  only  be  members  of  the  class 
on  the  supposition  of  the  death  of  the  tenant  for  life,  will 
not  alter  the  time  for  fixing  the  class.  Lee  y.  Lee^  1  Dr. 
&  Sm.  85 ;  see  Cooper  v.  Dennison,  18  Sim.  290. 

4.  Where,  however,  the  gift  is  to  the  next  of  kin  of  a 
deceased  person,  and  the  tenant  for  life  is  the  sole  next 
of  kin  at  the  date  of  the  will,  so  that  the  class  cannot  be 
increased  if  the  tenant  for  life  survives  the  testator,  there 
is  a  stronger  argument  against  ascertaining  the  next  of 
kin  at  the  testator's  death ;  but  probably  this  circum- 
stance would  not  alone  be  sufficient  to  oust  the  rule. 
Wharton  v.  Baker,  4  K.  &  J.  483. 

The  same  rules  apply,  where  the  gift  to  the  next  of  kin 
is  not  by  way  of  remainder,  but  by  way  of  executory 
limitation. 

6.  Thus,  in  a  gift  to  A.  for  life,  where  A.  is  sole  next 
of  kin  at  the  date  of  the  will  and  death,  and  then  to  her 
children,  or  to  A.  absolutely,  and,  if  she  dies  without 
children,  or  under  twenty-one,  to  the  testator's  next  ot 
kin,  the  next  of  kin  are  ascertained  at  the  testator's  death. 
Lang's  Will,  9  W.  R.  589 ;  Murphy  v.  Donegan,  3  J. 
&  Lat.  534 ;  Baker  v.  Gibson,  12  B.  101 ;  Harrison  v. 
Harrison,  28  B.  21 ;  Michell  v.  Bridges,  18  W.  R.  200 ; 
see  Urquhart  v.  Urquhart,  13  Sim.  613 ;  Minter  v. 
Wraith,  14  Sim.  549. 

The  case  is,  however,  different,  if  the  gift  is  not  to 
next  of  kin,  but  to  the  "  nearest  of  kin  of  my  own  family," 
or  to  relations.  Clapton  v.  Bvlmer,  5  M.  &  Cr.  108.  In 
the  former  case  the  intention  is  to  let  the  property  go  as 
the  law  would  give  it,  in  the  latter  to  make  a  complete 
disposition  by  the  will  to  a  particidar  class  contemplated 
by  the  testator,  though,  owing  to  the  vagueness  of  the  de- 
scription, the  Courts  may  be  compelled  to  have  recourse  to 
the  statute,  that  the  gift  may  not  be  void  for  uncertainty. 
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♦ 

6.  And,  even  if  the  gift  be  to  a  class  of  persons,  who 
must  be  the  testator's  next  of  kin,  if  any  survive  him, 
and  if  they  die  without  issue  to  his  next  of  kin,  the  next 
of  kin  are  ascertained  at  his  death.  Seifferth  v.  Badham, 
9  B.  872. 

The  testator  may  of  course  direct  the  class  of  next  of 

kin  to  be  ascertained  at  any  time  or  in  any  manner  he 

chooses.    Finder  v.  Finder,  28  B.  44 ;  White  v.  Springett, 

4  Ch.  300. 

Effect  of  The  mere  use  of  words  of  futurity  will  not  alter  the 

words  of  . 

futurity  in   ordinary  rule ;  for  instance,  if  the  bequest  be  to  A.  for 

^^-    life  and  after  his  dea«i  for  such  persons,  as  shall  be  my 

*^^^^'  next  of  kin.     HoUoway  v.  Hollowayy  6  Ves.  899  ;  Doe  v. 

Lawson,  8  East,  278 ;  Rayner  v.  Mowbray ,  8  B.  C.  C. 

284. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for 
life,  to  such  persons  as  shall  f/ien  be  my  next  of  kin,  the 
word  "  then  '*  must  refer  to  the  death  of  tenant  for  life. 
Long  V.  Blackall,  3  Ves.  486 ;  Wharton  v.  Barker,  4  K. 
&  J.  488. 

But  it  must  be  clear,  that  the  word  "  then  "  is  used 
temporally  and  not  as  equivalent  to  thereupon,  and  that 
it  may  not  be  referred  to  other  words  pointing  to  the  tes- 
tator's death,  as  will  be  the  case  if  the  gift  is,  for  instance, 
"  to  such  persons  as  would  by  virtue  of  the  statutes  for 
the  distribution  of  intestates'  estates  have  become  and 
been  then  entitled  thereto  in  case  I  had  died  intestate." 
BuUock  V.  Downes,  9  H.  L.  1 ;  Doe  v.  Lawson,  8  East, 
278  ;  Cable  v.  Cable,  16  B.  507  ;  Wheeler  v.  Adams,  17 
B.  417  ;  Fletcher  v.  Fletcher,  8  D.  F.  &  J.  775. 
Gi<t8  to  Where  the  gift  is  to  next  of  kin  of  a  person  dead  at 

of  a  de-       the  date  of  the  will,  the  class  is  ascertained  at  the  testa- 
tor's death.    Fhillips  v.  Evans,  4  De  G.  &  Sm.  188. 

And  the  rule  would  be  the  same  if  the  person,  whose 
next  of  kin  are  the  legatees,  is  not  dead  at  the  date  of  the 


ceased 
person. 
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willy  but  dies  in  the  testator's  lifetime.  Vaux  v.  Hender- 
son, IJ.  &  W.  388 ;  GryWs  TrustSy  6  Eq.  589. 

But  this  rule  gives  way  to  an  intention  that  the  next 
of  kin  of  the  deceased  person  are  to  be  ascertained  at  his 
death.     Ham's  Trust,  2  Sim.  N.  S.  106;  16  Jur.  1121. 

And,  if  the  gift  is  to  the  next  of  kin  of  a  person,  who  sur-  N«**  ^^ 

,  ,  ,      *  kin  of  a 

vives  the  testator,  the  class  is  ascertained  at  the  death  of  iiTing 
that  person.     Gundry  v.  Pinniger,  1  De  G.  M.  &  G.  602 ;  P®^^- 
Jacobs  V.  Jacobs,  16  B.  667 ;  Markham  v.  Ivatt,  20  B.  679. 

Representatives. 

The  words  representatives,  legal  representatives,  per-  Gift  to  re- 
sonal  representatives,  or  legal  personal  representatives,  tives. 
must,  in  the  absence  of  other  controlling  words,  be  taken 
to  mean  persons  claiming  as  executors  or  administra- 
tors. Crawford's  Trust,  2  Dr.  230 ;  Hinclicliffe  v.  West- 
wood,  2  De  G.  &  Sm.  216 ;  Dixon  v.  Dixon,  24  B.  129  ; 
Re  Twmer,  2  Dr.  &  Sm.  501 ;  Smith  v.  Barnaby,  2  Coll. 
728;  WyndharrCs  Trust,  L.  R.  1  Eq.  290;  Alger  v. 
Parrott,  8  Eq.  828  ;  Best's  Settlement,  18  Eq.  686. 

If,  however,  there  is  an  indication  of  intention  that  In  what 
the  representatives  are  to  take  beneficially  and  not  in  ^^tives 
any  fidu6iary  capacity,  the  words  can  hardly  be  referred  "i^l"®*' 
to  executors  or  administrators,  and  they  will  generally 
mean  statutory  next  of  kin,  including  a  widow :  Cotton 
V.  Cotton,  2  B.  67 ;  Smith  v.  Palmer,  7  Ha.  225 ;  Holloway 
V.  Radcliffe,  28  B.   168 ;  but  not  a  husband :    King  v. 
Cleveland,  26  B.  166,  4  De  G.  &  J.  477.    And  it  would 
seem  by  analogy  to  the  case  of  heirs  that  the  statute 
would  fiix  the  proportions  as  well  as  the  persons,  and 
that  Walker  v.  Marquis  of  Camden,  16  Sim.  829,  would 
not  now  be  followed. 

1.  If  the  gift  is  substitutional,  as,  for  instance,  to  A.  Sttbstita- 
or  his  legal  representatives,  or  even  to  A.,  and  if  he 
dies  before  me  to  his  representatives,  there  is  an  a  priori 
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improbability  that  the  testator  meant  to  benefit  the 
estate  of  the  legatee  if  he  died  in  his  own  lifetime,  while 
the  legatee  himself  could  derive  no  benefit  from  the 
legacy  unless  he  survived  the  testator,  and  therefore 
representatives  will  be  read  as  equivalent  to  statutory 
next  of  kin.  Bridge  v.  Abbott,  8  B.  C.  C.  224 ;  Cotton  v. 
CoUon,  2  B.  67. 

And  if  the  gift  is  to  several  related  persons,  or  their 
respective  representatives,  representatives  will  mean  de- 
scendants :  Stytk  V.  Monro,  6  Sim.  49.  See  Horsepool  v. 
Watson,  3  Ves.  388  ;  Atherton  v.  Crowther,  19  B.  448. 

2.  Where  there  is  a  prior  life  estate  the  reasons  for 
construing  **  legal  representatives  *'  as  next  of  kin  do  not 
apply. 

The  substitutional  words  may  be  considered  as  in- 
serted merely  ex  abundanti  cauteld,  to  provide  for  the  death 
of  the  legatee  in  the  lifetime  of  the  tenant  for  life.  In  re 
Crawford,  2  Dr.  280,  242 ;  Re  Henderson,  28  B.  666  ; 
Hinchcliffe  v.  Westwood,  2  De  G.  &  S.  216 ;  Chapman  v. 
Chapman,  33  B.  566 ;  Re  Turner,  2  Dr.  &  Sm.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to 
A.  or  his  personal  representatives,  but  the  time  of  pay- 
ment is  postponed  :  Thompson  v.  Whitelock,  4  De  O.  &  J, 
490 ;  or  a  gift  to  A,  and  if  he  dies  before  the  whole  is 
expended  to  his  representatives.  Dixon  v.  Dixon,  24  B.129. 
Wordfl  of  8.  If  there  are  words  of  distribution,  such  as  "  to  and 

Uon.  amongst,"  or  "  share  and  share  alike,**  and  similar  ex- 

pressions, showing  that  the  **  representatives  '*  are  to 
take  beneficially,  the  legacy  will  go  to  the  statutory  next 
of  kin.  King  v.  Cleveland,  4  De  G.  &  J.  477 ;  Baines  y. 
OUey,  1  M.  &  K.  465 ;  Smith  v.  Palmar,  7  Ha.  225. 

This,  however,  does  not  apply  where  the  gift  being  to 
the  representatives  of  several  persons  who  take  life 
interests,  the  words  of  distribution  can  be  referred  to  the 
stirpes.    Wing  v.  Wing,  24  W.  R.  878. 
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4.  If  the  words  executors  and   administrators  have  Where  both 
been  used  in  other  parts  of  the  will,  this  is  an  argu-  executors 
ment  to  show,  that  representatives  must  mean  some-  and  repre- 

'  ^  sentatives 

thing  else.    Jennings  v.  GaUimore,  3  Ves.  146 ;  King  v.  occur. 
Cleveland,  4  De  O.  &  J,  477 ;  Nicholson  v.  Wilson,  14 
Sim.  549 ;    Walker  v.  Marquis  of  Camden,  16  Sim.  329 ; 
Briggs  v.  Upton,  7  Ch.  376. 

6.  And,  it  seems,  a  direction  to  pay  to  personal  repre-  ^'^^^^ 
sentatives,  where  an  executor  is  appointed,  woidd  be  a  representa- 

tivfiB  ivhci^ 

strong  argument  in  favour  of  next  of  kin.    Robinson  v.  an  execu. 
Smith,  6  Sim.  47 ;  Walter  v.  Makin,  6  Sim.  148 ;  Jennings  ^^^^ 
v.  GaJlimore,  8  Ves.  146.     See  Briggs  v.  Upton,  sup. 

6.  The   same  result  will  follow,  if  there   are   words  Where  the 

term  repre- 

added  to  the  term  "  representatives "  inconsistent  with  sentatives 
the  meaning  "executors   or   administrators",  such   as  ^^^<fx! 
"  personal  representatives  or  next  of  kin :  "  Phillips  v.  ^^^^ 
Evans,  4  De  O.  &  Sm.  188 ;  or  "  such  persons  as  would 
be  the  personal  representatives  of  my  daughter  in  case 
she  had  died  unmarried :"    GryWs  Trust,  6  Eq.  689 ; 
or  "legal  personal  representatives  at  the  time  of  her 
death :"   Robinson  v.  Evans,  22  W.  R.  199 ;   Long  v. 
BlackaU,  8  Ves.  486 ;   or  "  next  legal  or  personal  repre- 
sentatives."   Booth  V.  Vicars,  1  Coll.  6 ;    Stockdule  v. 
Nicholson,  4  Eq.  859. 

Whether,  in  this  latter  case,  the  next  of  kin  proper  or 
the  statutory  next  of  kin  take,  see  Booth  v.  Vicars, 
supra ;  Stockdale  v.  Nicholson,  supra. 

A  gift  to  personal  representatives  per  stirpes,  and  not 
per  capita,  has  been  held  to  mean  descendants.  Ather- 
ton  V.  Crowther,  19  B.  448. 

For  a  direction  to  pay  to  "  legal  representatives  accord- 
ing to  the  course  of  administration,"  see  Jennings  v.  Gal- 
limore,  3  Ves.  146 ;  Briggs  v.  Upton,  7  Ch.  876. 

It  would  seem,  that  the  addition  of  the  word  assigns  in  a  Effect  of 

.       the  word 

substitutional  gift  to  heirs  or  representatives  would  make  oaagoa. 
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it  impossible  to  construe  these  words  as  equivalent  to  next 
of  kin.  Grafftey  v.  Humpage,  1  B.  46  ;  Waite  v.  Templer, 
2  Sim.  524. 

Executors. 

Whether  a  There  is  some  doubt,  whether  a  gift  to  A.,  and  in  case 
tionai  gift  of  his  death  to  his  executors  or  administrators,  will  go  to 
^kT^"  A.'s  executors  in  the  event  of  his  death  before  the  testa- 
next  of  tor.     In  Palin  v.  Hills,  1  M.  &  K.  470,  it  was  held  that 

km. 

executors  in  such  a  case  must  mean  next  of  kin.  This 
case  has,  however,  been  frequently  questioned,  and  is 
closely  hedged  round  by  hostile  cases,  though  it  cannot  be 
said  to  be  overruled.  At  any  rate,  if  there  is  an  intention 
shown  to  benefit  the  estate  of  A.,  executors  will  be  con- 
strued strictly. 

There  was  such  an  intention  in  Long  v.  Watkinson,  17 
B.  471,  where  the  bequest  was,  in  the  event  of  the  legatees 
dying  in  the  testator's  lifetime  to  the  executors  they  may 
appoint,  thus  excluding  next  of  kin  who  derive  their  title 
under  an  intestacy.^ 

The  same  was  the  case  in  Re  Seymour^ s  Trusts,  Johns. 
472,  where  the  gift  was  to  children  living  at  the  death  of 
A.,  and  to  the  executors  of  those  who  should  be  then 
dead  leaving  children,  thus  showing  an  intention  to  bene- 
fit the  children  of  those  dead. 

And  in  Maxwell  v.  Maxwell,  I.  E.  2  Eq.  478,  the  con- 
struction was  assisted  by  a  direction  to  pay  money  due 
to  the  same  legatees  under  an  appointment  to  them  or 
their  executors.  See,  too,  AspinaU  v.  Duckworth,  35  B.  807. 

Of  course  where  there  is  a  future  gift  to  A.  or  his  exe- 
cutors the  word  executors  will  be  treated  as  inserted  to 
provide  for  the  death  of  the  donee  before  the  time  of 
vesting  in  possession.  See  Stocks  v.  DodsUy,  1  Kee.  825. 
Execntors         It  appears  to  be  now  settled  notwithstanding  Evans 
j^t^on"-^    V.  Charles,  1  Anstr.  128,  that  executors  taking  substitu- 
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tionally  take  the  property  to  be  administered  as  part  of  ally  take 
the  assets  of  the  original  legatee.    Stocks  v.  Dodsley,  1  the  next  of 
Kee.  825  ;  Leake  v.  MacdaweU,  33  B.  238.  ^• 

A  general  or  specific  legacy  given  by  a  testator  to  his  CWte  *<>  t*i« 
executors,  whether  under  the  title  of  executors  or  not,  is  executors 
primd  facie  given  to  them  in  that  character,  and  therefore  them^S 
they  are  not  entitled  to  the  legacies,  if  they  decline  or  are  ^^^o^^* 
incapable  of  undertaking  the  office.  Reed  v.  Devaynes,  2 
Cox,  285,  3  B.  C.  C.  95 ;  Calvert  v.  Sibbon,  4  B.  222  ; 
Hanhury  v.  Spooner,  5  B.  630 ;  Hawkins'  Trust,  33  B. 
670 ;  Piggott  v.  Chreen,  6  Sim.  72 ;  Slaney  v.  Watney,  L. 
R.  2  Eq.  418. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  suffi-  What  ia  a 

,  ,  sufficieiit 

cient,  if  he  either  proves  the  will,  which  he  may  do  at  any  acceptanoe 
time  before  the  estate  is  fully  administered :  HoUingsworth  If^^ 
v.  Orassett,  15  Sim.  52  ;  Angermann  v.  Ford,  29  B.  349  ; 
or  if  he  acts  as  executor :  Harrison  v.  Rowley,  4  Ves. 
212  :  Letois  v.  Matthews,  8  Eq.  277.  And  it  seems,  that 
if  the  legacy  is  directed  to  be  paid  within  twelve  months, 
and  there  is  nothing  to  show,  that  the  executor  refuses  to 
act,  he  is  entitled  to  his  legacy,  if  he  survives  the  twelve 
months.   Brydges  v.  Wotton,  1  V.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  taking 
out  probate  will  not  entitle  him  to  his  legacy.  Harford  v. 
Browning,  1  Cox,  302. 

The  presumption,  that  a  legacy  to  an  executor  is  given  In  ^^m^* 
to  him  in  that  character  for  his  trouble,  maybe  rebutted :  executor  is 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to  thoiig^he 
'*  my  Mend  and  executor."  Re  Denby,  3  D.  F.  &  J.  350;  does  not 
Dix  V.  Reed,  1  S.  &  St.  237 ;  Bwrgess  v.  Bwrgess,  1  Coll. 

867  ;  Bvhb  v.  Yelverton,  13  Eq.  131. 

2.  If  the  gifts  to  the  executors  are  unequal  in  amount, 
or  a  legacy  is  given  to  one  and  not  the  other.  CockereU 
V.  Barber,  2  Euss.  585  ;  Jewis  v.  Lawrence,  8  Eq.  345  ; 
Wildes  V.  Davies,  1  Sm.  &  G.  475. 

N   2 


or  in  tnut. 
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8.  The  presumption  does  not  arise  if  the  gift  is  of  resi- 
due.  Parsons  v.  Saffery,  9  Pr.  678 ;  Griffith  v.  Pru£n,  11 
Sim.  202 ;  Christian  v.  Devereux,  12  Sim.  264. 
mether  a        Whether  a  gift  of  residue  to  executors  is  a  gift  to  them 

gift  of  real-  ^  ^  y 

due  to  ex.-    for  their  own  benefit,  or  whether  they  take  in  trust  for 

ociitors  18 

beneficial  the  next  of  kin  depends  on  the  general  scheme  of  the 
win,  and  is  not  affected  by  the  statute  1  WilL  4,  c.  40. 
Williams  v.  Arkle,  infra. 

Thus  the  following  circumstances  are  in  favour  of  the 
executors  taking  beneficially : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williams  v.  Arkle^  L.  R.  7  H.  L.  606 ;  Re  Henshaw,  12 
W.  R.  1189 ;  84  L.  J,  Ch.  98 ;  HiOersden  v.  Orave,  21 
B.  518. 

If  the  gift  is  subject  to  certain  payments.  Parsons  v. 
Saffery,  9  Pr.  678. 

On  the  other  hand,  the  fact  that  prior  legacies  have 
been  given  to  them,  or  that  the  bequest  is  to  them  as 
joint  tenants,  is  against  their  right  to  the  beneficial  interest, 
though  not  alone  conclusive.  Gibbs  v.  Rvmsey,  2  V.  &  B. 
294 ;  Re  Henshaw,  swp, ;  Saltmarsh  v.  Barrett^  8  D.  F.  & 
J.  279 ;  see  Buckle  v.  BristaWy  18  W.  R.  68, 

And  a  direction  that  the  executors  are  to  retain  their 
costs  would,  it  seems,  show  that  they  were  not  to  take 
beneficially.    Saltmarsh  v.  Barrett,  sup. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect.  Ronums  v.  Mitchell,  15 
W.  R.  562. 

So  where  there  is  no  gift  to  the  executors,  a  direction 
that  they,  their  heirs,  successors,  representatives,  or  de- 
scendants may  apply  and  distribute  the  same  as  to  them 
may  appear  just,  makes  them  trustees  for  the  next  of  kin. 
Neo  V.  Neo,  L.  R.  6  P.  C.  881 ;  see  Barrs  v.  Fewkes,  12 
W.  R.  666,  18  lb.,  987. 


CHAPTER  XVIL 

GIFTS  TO  CHAEITABLE  USES. 

I.  What  are  Charitable  Gifts. 

Charity,  in  the  legal  sense,  does  not  necessarily  im-  Instances 
ply  relief  of  the  poor.     The  stat.  43  Eliz.  c.  4,  defines  able  gifto. 
yarious  kinds  of  charities.     But  generally  it  may  be  said 
every  gift  for  a    public  purpose,  local  or  general,  is 
charitable.     See  cases  cited  in  the  note  to  Lo8combe  v. 
Wintringham,  13  B.  87. 

Thus  gifts  for  the  advancement  of  education  and  learn- 
ing in  every  part  of  the  world:  Whicker  v.  Hume,  7  H.  L. 
124 ;  for  the  glory  of  God  in  the  spiritual  welfare  of  His 
creatures :  Townshend  v.  CaniB,  3  Ha.  257 ;  Powerscourt 
V.  Poweracourt,  1  Moll.  616 ;  for  the  advancement  of 
Great  Britain:  Nightingale  v.  Oovlboume,  5  Ha.  484, 
2  Ph.  594;  to  any  religious  institution  or  purposes: 
Wilkinson  v.  Lindgren,  5  Ch.  570  ;  or  for  charities  and 
other  public  purposes  in  a  certain  parish :  Dolan  v.  MaC' 
dermotf  3  Ch.  676,  are  charitable. 

So,  too,  gifts  for  any  educational  or  religious  purpose, 
not  contrary  to  morality  or  the  law,  are  charitable. 
Thornton  v.  Howe,  31  B.  14 ;  Beaumont  v.  Oliveira,  4 
Ch.  309. 

For  the  construction  of  a  gift  to  the  hospitals  of 
London,  see  Wallace  v.  A.-G.  83  B.  384. 

A  bequest  for  objects  of  liberality  or  benevolence  is  not  Bequest  for 
charitable:  Morice  v.  Bp.  of  Durham,  9  Ves.  399,  10  g^^*^ 
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or  bene-  Ves.  521 1  Jomcs  V.  Allan,  8  Mer.  17  ;  nor  ii3  a  gift  for 

▼oleiico  ifl  

not  charit-  "  purposes  of  general  utility :"  KendaU  v.  Granger,  5  B. 


able. 


300. 


Private  And  a  bequest  for  private  charity  is  void.   Ommaney  v. 

'**"*^'  Butcher,  T.  &  R.  260. 

What  18  a        A  bequest  to  a  voluntary  society  existing  for  charitable 

society.  purposes  is  charitable.     Cocks  v.  Manners,  12  £q.  674. 
Voluntary        But  a  gift  to  a  similar  society  for  the  use  and  benefit 

association 

existing  for  of  the  society  is  not  charitable,  the  object  being  not  to 
pu^Ms  of  ^cii^fit  the  charitable  objects  of  the  community,  but  the 
its  mem-      members  of  it  themselves.     Stewart  v.  Qreen,  T.  R.  5  Eq. 

bers  IS  not  "^ 

charitable.     470. 

A  gift  to  a  voluntary  society  existing  merely  for  pur- 
poses of  religious  intercourse  and  edification  of  its  mem- 
bers is  not  charitable.     Cocks  v.  Manners,  supra. 

Nor  is  a  similar  gift  to  a  society  existing  merely  for 
the  mutual  benefit  of  its  members.    In  re  Clark's  Trust, 

1  Ch.  D.  497 ;   Thompson  v.  Shakespeare,  Jo.  612,  1  D. 
F.  &  J.  399 ;  Came  v.  Long,  2  D.  F.  &  J.  76. 

Gift  to  A  gift  to  build  or  repair  the  tomb  of  the  testator  or 

build  or  .        ®   .  .      .         ^ 

repair  a  his  family,  not  within  a  church,  is  not  charitable.  Mel- 
a  charity.^    '^^^  ^'  President  of  the  Asylum,  Jac.  180 ;  Lloyd  v.  Lloyd, 

2  Sim.  N.  S.  255  ;  Adnam  v.  Cole,  6  B.  353 ;  Rickard  v. 
Robson,  31  B.  244 ;  Hoare  v.  Osborne,  L.  R.  1  Eq.  586. 

Nor  is  such  a  gift  within  the  statute  48  Geo.  3,  c.  108. 

Re  Rigley's  Trust,  16  W.  R.  190,  36  L.  J.  Ch.  147. 
Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is 

void.    Rickard  v.  Robson,  sup, ;  Yeap  Cheah  Neo  v.  Ong 

Ching  Neo,  L.  R.  6  P.  C.  381. 
CKfttore-        But  bequests  to  repair  the  fabric  of  the  church,  or 
fabric  of  a    even  the  ornaments  within  it,  such  as  a  monument  or 
ch^tobie.    *omb,  are  charitable.    Hoare  v.  Osborne,  L.  R.  1  Eq. 

585. 
Position  of       Dissenters,  Roman  Catholics,  and  Jews  are,  as  re- 

nissenters 

Boman    '  gards  bequests  for  charitable    purposes,  on  the  same 
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footing  as  the  EstabKshed  Church.    1 W.  &  M.  18 ;  2  &  8  CathoUca, 

Will.  4,  c.  116,  s.  1 ;  9  &  10  Vict  c.  59 ;  A.-O.  v.  Pearson,  as  regards 

8  Mer.  853,  405.  S^^^^ 

But  the  statutes  removing  religious  disabilities  have 
not  affected  bequests  to  superstitious  uses. 

Thus    bequests    to    priests    for  offering  masses    for  Supereti- 

tiouB  uses. 

the  souls  of  the  dead  are  void,  notwithstanding  2  &  8 
Will.  4,  c.  115,  and  go  to  the  next  of  kin.  West  v. 
Shuttleworthy  2  M.  &  E.  684  ;  Heath  v.  Chapman^  2  Dr. 
417.     See,  however.  Re  MicheVs  Trusts,  28  B.  89. 

As  to  the  application  of  the  doctrine  of  superstitious 
uses  to  British  Colonies,  see  Yeap  Cheah  Neo  v.  Ong 
Ching  Neo,  L.  B.  6  P.  C.  881,  and  the  authorities  there 
quoted. 

Gifts  for  the  relief  of  aged,  impotent,  and  poor  people  Gifts  for 
are  enumerated  as  charitable  by  the  statute  48  Eliz.  c.  4.  of^agedf 
See  Nash  v.  Morley,  5  B.  177:    Thompson  v.  Corby,  impotent, 

and  poor 
27  B.  649.  people. 

But  none  of  these  words  are  necessary  to  constitute  a 
charitable  gift :  thus,  a  gift  for  the  widows  and  orphans 
of  a  parish,  or  the  widows  and  children  of  the  seamen 
of  Liverpool,  is  charitable.  A.-O,  v.  Coombe,  2  S.  &  St. 
98 ;  Powell  v.  A.-O.,  8  Mer.  48. 

On  the  question  whether  a  gift  to  poor  relations  is  CKftsto 

poor  rela- 

charitable : —  tions. 

1.  When  the  gift  is  of  a  lump  sum  immediately  dis-  l.  Of  a 
tributable,  the  cases  are  very  unsatisfactory.  iJ^^e-"^™ 

a.  In  several  cases  it  has  been  held  that  a  gift  to  poor  ^^{j^yj}^ 
relations  is  to  be  confined  to  statutory  next  of  kin,  thus 
implying  that  the  gift  is  not  charitable,  since,  if  it  were, 
no  question  of  uncertainty  could  have  arisen.  Carr  v. 
Bedford,  2  Ch.  Eep.  146;  Griffith  v.  Jones,  ib.  894, 
anno  1694 ;  Widmore  v.  Woodroffe,  Amb.  686. 

On  the  other  hand,  relations  were  not  so  restricted 
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in  A.'O.Y.  Bucklandy  cit.  Amb.  71,  1  Ves.  sen.  281 ;  and 
Mahon  v.  Savage,  1  Sch,  &  Lef.  111. 

In  Edge  v.  Salisbury,  Amb.  70,  S.  C.  nom.  Goodynge 
V.  Ooodynge,  1  Ves.  sen.  280,  Belt,  128,  where  the  words 
were  "  nearest  relations/'  of  course  only  next  of  kin  could 
take. 

b.  In  Brunsden  v.  Woolridge,  Amb.  507,  1  Dick.  880, 
where  the  will  was  dated  in  1767,  and  was  therefore, 
since  the  Mortmain  Act,  a  gift  of  realty  to  such  poor 
relations  as  A.  should  think  objects  of  charity,  was  held 
valid,  and  therefore  not  charitable ;  and  see  Thomas  v. 
Howell,  18  Eq.  198.  But  qtuere  whether  these  cases  are 
satisfactory,  and  whether  a  gift  to  poor  relations  would  not 
now  be  considered  charitable. 
2.  Of  an  2.  If,  however,  the  gift  is  not  of  a  sum  distributable 
1^  at  once  but  of  an  annual  sum,  or  if  the  testator  has 

contemplated  a  perpetuity,  the  gift  is  charitable  and  not 
confined  to  statutory  next  of  kin.  Isaac  v.  Defries,  17 
Ves.  878  n. ;  A.-O.  v.  Price,  17  Ves.  871 ;  White  v.  White, 
7  Ves.  428  ;  Hall  v.  A.-G.,  2  Jarm.  on  Wills,  114  ; 
Gillam  v.  Taylor,  16  Eq.  581. 

A  direction  to  distribute  rents  among  certain  named 
families  as  they  may  need,  has  been  held  not  to  be  a 
charity.  Lilley  v.  Hay,  1  Ha.  580  ;  sed  quare. 
Gifts  in  re.  ^^  some  cases  the  question  arises,  whether  a  bequest  is 
^^m^  given  in  respect  of  a  certain  office  and  is  therefore  chari- 
table, or  whether  the  office  is  merely  used  to  describe  the 
person. 

Thus,  a  gift  to  A.,  minister  of  a  certain  church,  is  not 
charitable.  Doe  d.  Phillips  v.  Aldridge,  4  T.  R.  264 ; 
DonneUan  v.  O'NeiU,  I.  E.  5  Eq.  528. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  succes- 
sors for  ever,  is  charitable.  Thomber  v.  Wilson,  8  Dr. 
245  ;  see  Robb  v.  Bp.  Dorian,  I.  R.  9.  C.  L.  488. 

Similarly,  a  gift  for  the  benefit  of  Roman  Catholic 
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priests  in  or  near  London,  is  charitable.     A.^O,  v.  Qlad' 
stone,  18-  Sim.  7,  1  Ph.  290. 

It  has,  however,  been  held  that  a  gift  to  ten  poor 
clergymen  to  be  selected  by  a  trustee,  is  not  charitable. 
Howell  V.  James,  18  Eq.  198 ;  and  see  A.-O.  v.  Baxter,  1 
Vem.  248,  2  Vem.  104,  explained  in  7  Ves.  76. 

A  bequest  to  the  trustees  of  a  charity  for  a  purpose  CKft  to 
to  be  declared,  which  the  testator  never  does  declare,  a  charity 
affords  no  inference  that  the  purpose  was  charitable,  and  more^ia 

is  therefore  void.     Corporation  of  Gloucester  v.  Wood,  8  °°J  charit- 
able. 

Ha.  181,  1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 


II.  The  Doctrine  of  Cy  Prbs. 

1.  If  there  is  a  gift  to  a  particular  charitable  society  Gift  to  a 
by  name,  and  the  society  has  existed,  but  at  the  time  of  JJ^^^ 
the  testator's  death  has  ceased  to  exist,  the  legacy  fails,  society 

may  fail  by 

Clark  V.  Taylor,  1  Dr.  642 ;    Marsh  v.  Means,  8  Jur.  lapse. 
N.  S.  790 ;  Russell  v.  Kellett,  8  Sin.  &  G.  264 ;  Langford 
V.  Gowland,  8  Giff.  617  ;  Fisk  v.  A.-G.,  4  Eq.  521. 

If,  however,  the  charity  exists  at  the  testator's  death.  Gift  to  a 
but  expires  before  the  estate  is  administered,  the  legacy  JJd^t-^' 
goes  to  charitable  purposes  cy  pres.     Hayter  v.  Trego,  6  "j^  °^®^ 
Buss.  118.  faU  by 

And,  if  the  bequest  to  the  society  is  expressed  to  be     ^^^ 
for  a  charitable  object,  the  failure  of  the  trustee  will  not 
destroy  the  charitable  gift.    Templemoyle  School,  I.  B.  4 
Eq.   295;    Carbery  v.  Cox,  8  Ir.  Ch.  281;  Marsh  v. 
A.'G.,  2  J.  &  H.  61. 

If  the  society  is  misdescribed,  the  court  will,  if  possi-  MiBdescrip. 
ble,   discover    from    surrounding    circiunstances  which  cWitabie 
object  was  intended.  Wilson  v.  Squire,  1 Y.  &  C.  C.  654 ;  «xae^- 
Bunting  Y.  Marriott,  19  B.  168  ;  Kilveris  Trusts,  12  Eq. 
188,  7  Ch.  170 ;  see  ColdweU  v.  Holme,  2  Sm.  &  G.  81. 

If,  however,  there  is  no  existing  charitable  society 
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if  the  ob- 
ject is  im- 
possible. 
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upon  an 
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to  trustees 
to  apply 
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or  other  in- 
definite ob- 
jects. 


suflSciently,  or  there  are  several  equally,  answering  the 
description,  the  gift  will  not  be  void,  but  will  be  applied 
cy  pres  to  charitable  purposes,  or  be  divided  among  the 
several  claimants.  Simon  v.  Barber,  5  Buss.  112 ;  Re 
Clergy  Society,  2  K.  &  J.  616;  Loscombe  v.  Wintringham, 

13  B.  87 ;  Re  Maguire,  9  Eq.  632;  Re  Alchin's  Trusts, 

14  Eq.  230. 

2.  A  gift  for  a  clearly-defined  and  particular  charit- 
able object,  as  to  build  a  church  in  a  particular  place, 
will  fail  if  the  object  becomes  impossible :  -4.-G.  v. 
Bishop  of  Oxford,  1  B.  C.  C.  444  n. ;  Cherry  v.  Mott,  1 
M.  &  C.  123  ;  Russell  v.  Kellett,  3  Sm.  &  G.  264 ;  see, 
however,  as  to  the  limits  of  this  doctrine,  A.-G*  v. 
Bowyer,  3  Ves.  724 ;  AbboU  v.  Eraser,  L.  E.  6  P.  C. 
96. 

In  such  a  case  it  seems  the  court  will  retain  the  fund 
for  a  time  and  direct  an  inquiry  as  to  the  possibility  of 
carrying  out  the  bequest.  A.-G.  v.  Bishop  of  Chester,  1 
B.  C.  C.  444 ;  Baldwin  v.  Baldwin,  22  B.  419 ;  Sinnett  v. 
Herbert,  7  Ch.  232 ;  Chamberlayne  v.  Brockett,  8  Ch. 
206 ;  see,  too,  Abbott  v.  Eraser,  L.  R.  6  P.  C.  96. 

Though,  on  the  other  hand,  if  the  gift  to  the  charity 
is  expressly  made  upon  some  event  which  is  too  remote, 
the  gift  would  be  void ;  as,  for  instance,  a  gift  of  a  sum 
of  money  to  build  almshouses,  when  land  should  be  given. 
Chamberlayne  v.  Brockett,  supra. 

8.  Where  a  discretion  is  left  to  trustees,  which  would 
empower  them  to  apply  the  whole  of  the  gift  either  to 
charitable  or  oth^r  indefinite  purposes,  the  whole  gift  is 
void,  as  it  does  not  appear  that  the  chief  object  was 
charity,  and  on  the  other  hand  the  other  object  is  void 
for  uncertainty.  Williams  v.  Kershaw,  5  L.  J.  Ch.  84, 
5  CI.  &  F.  Ill ;  James  v.  Allen,  3  Mer.  17 ;  Morice  v. 
Bishop  of  Durham,  9  Ves.  399,  10  Ves.  521 ;  Ommaney 
V.  Butcher,  T.  &  B.  260;  Vezey  v.  Jamson,  1  S.  &  St. 
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69 ;  Kendall  v.  Granger,  5  B.  300 ;  Thompson  v.  Thomp- 
son,  1  Coll.  898. 

Whether  the  result  would  be  the  same,  where  the  whole 
might  have  been  applied  by  the  trustees  either  to  charity 
or  some  other  definite  and  ascertained  object,  seems  un- 
certain. Down  V.  WorraU,  1  M.  &  E.  561 ;  a  case  of 
very  doubtful  authority. 

But,  if  the  bequest  is  such,  that  a  portion  must  be  ap-  ^  P*rt 

must  bo 

plied  to  charity,  the  gift  is  good,  although  the  charitable  appUed  in 
trust  may  be  coupled  with  other  trusts,  whict  are  void  thewurt 
for  uncertainty.     And  in  such  a  case  the  gift  will  either  ^  ^^" 
be  equally  divided  among  the  several  objects,  including  amoant. 
those  which  are  void,  as  to  which  the  gift  will  fail  pro 
tanto :  Doyley  v.  A.-G.,  4  Vin.  485,  7  Ves.  58  n. ;  Salus- 
bury  V.  Denton,  3  E.  &  J.  529 ;  Grafton  v.  Frith,  20  L.  J. 
Ch.  198 ;  Hoare  v.  Osborne,  L.  B.  1  Eq.  585  ;  see,  too, 
Re  HalVs  Charity,  14  B.  115  ;  or,  if  it  is  possible  to  esti- 
mate the  amount,  an  iaquiry  will  be  directed,  how  much 
ought  to  be  given  to  each.     Adnam  v.  Cole,  6  B.  353. 

4.  If  it  is  clear  that  the  testator  intended  to  give  to  Where 
charity  generally,  the  bequest  will  not  fail :  general 

a.  by  the  failure  of  the  testator  to  appoint  the  particu-  ^J^^  ^he 
lar  objects  he  intends  to  benefit,  though  the  bequest  may  «ift  »  ap- 
be  to  such  charitable  uses  as  he  shall  appoint.     Mills  v.  pr^ 
Farmer,  1  Mer.  55 ;  Commissioners  of  Charitable  Dona' 
tionsY.  Sullivan,  1  D.  &  War.  501. 

6.  or  by  reason  of  the  death,  revocation  of  the  appoint- 
ment, or  refusal  to  act  of  persons  in  whom  a  similar 
power  has  been  vested.  Moggridge  v.  Thackwell,  7  Ves. 
36,  13  V.  416 ;  White  v.  White,  1  B.  B.  C.  12;  AG.  V. 
Boultbee,  2  Ves.  jun.  380,  3  Ves.  220. 

c.  or  by  the  failure  or  non-existence  of  the  particular 
objects  he  has  pointed  out.  Loscombe  v.  Wintringham, 
13  B.  87 ;  Hayter  v.  Trego,  5  Euss.  113 ;  Reeve  v.  A.-G.^ 
8  Ha.  191. 
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d.  or  even  by  the  faot  that  some  of  the  objects  speci- 
fied are  void.  Fisk  v.  A.-O.,  4  Eq.  521 ;  Dawson  v. 
Small,  18  Eq.  114. 

e,  or  by  the  fact,  that  the  bequest  is  to  be  applied  to  a 
particular  object  at  a  future  time  beyond  the  limits  of 
perpetuity.     Chamberlayne  v.  Brockett,  8  Ch.  206. 

Whether  Where  there  is  a  general  charitable  intention,  particular 

charitable  gifts  to  charity  will  be  applied  cy  pres,  and  will  not  fEill 

laa"faU  ^^^  into  the  residue,  though  the  residue  itself  may  be  given 

into  the  to  a  charitable  object,  unless  the  particular  gifts  are  ex- 

which  is  pressly  directed  to  fall  into  the  residue  upon  failure  of 

to  ciu^.  ^®  charitable  objects  to  which  they  are  given.    Lyons  v. 

Advocate-General  of  Bengal,  1  App.  C.  91. 
tb^^in-^'  6.  Where  the  whole  of  the  rents  and  profits  of  land  are 
crease  m  given  to  charity,  but  the  objects  pointed  out  do  not  ex- 
rents  and  haust  the  fund,  the  court  distributes  the  surplus  cy  pris. 
p^ento  Arnold  v.  A.-G.y  Shower  P.  C.  22;  Pieschel  v.  Paris,  2 
<*^*y.  S.  &  St.  884. 

goes  to  the 

same  ob-  Where  a  sum,  which  in  fact  amounts  to  the  whole  of 

Where  the    ^^  rents  and  profits  of  certain  land,  is  given  to  charity, 
whole  rent   this  is  in  effect  a  dedication  to  charity  of  the  land  itself, 

is  given  in 

the  firat      and  any  increase  in  the  rents  and  profits  goes  to  the 
charity*       Same  purposes.     Thetford  School  Case,  8  Co.  E.  180  b. 
*^e  in-  Similarly,  if  the  testator  has  shown  an  intention  to  dis- 

creaseaiso  '' 

passes.  pose  of  the  whole  to  charitable  purposes,  though  there 
may  be  a  residue  undisposed  of,  it  will  go  to  the  same  pur- 
poses.   A,-0,  V.  Drapers,  2  B.  508. 

And  where  the  whole  rents  are  given  in  certain  propor- 
tions among  several  charitable  objects,  any  increase  is 
apportioned  rateably  among  those  objects,  subject  to  the 
discretion  of  the  court.  A,-G.  v.  Jesus  ColU,  29  B.  168; 
A.-G.  V.  Marchant,  L.  R.  8  Eq.  424;  Merchant  Taylors  v. 
A.'G.,  11  Eq.  86,  6  Ch.  618 ;  A.-G.  v.  Wax  Chandlers, 
L.  E.  6  H.  L.  1. 

When  oer-       But  where  rents  and  profits  of  land  are  given  to  a  cor- 

tain  pay- 
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poration  and  certain  fixed  charitable  payments  are  directed,  ments  are 
-which  do  not  exhaust  the  whole,  and  there  is  no  gift  of  out  of  the 
the  residue,  the  residue  belongs  to  the  corporation.  -4.-(j.  Writable 
V.  Mayor  of  Bristol,  2  J.  &  W.  291 ;  A.-O.  v.  Brasenose  objectn, 

leaving  a 

CoU.,  2  CI.  &  F.  296;  A.-G.  v.  Trinity  College,  24  B.  Burpins, 

*>oo.  crease  does 

A  fortioriy  if  the  surplus  is  expressly  given  to  the  cor-  ^*^*" 
poration,  though  the  amount  of  it  be  specifically  men-  charitable 
tioned  by  the  testator,  any  increase,  after  the  payments 
directed  have  been  made,  belongs  to  the  corporation. 
Southmolton  v.  A.-O,,  5  H.  L.  1  ;  Mayor  of  Beverley  v. 
A.'G.y  6  U.  L.  810  ;  A.-O.  v.  Dean  of  Windsor,  8  H.  L. 
869. 

If,  among  the  particular  payments  directed,  some  are 
not  charitable,  but  are  to  be  made  to  individuals  and 
cannot  have  been  intended  to  abate,  there  is  an  additional 
argument  that  none  of  the  particular  payments  were 
either  to  abate  or  to  increase,  and  that  the  surplus, 
whatever  it  might  be,  was  to  go  to  the  donees  in  trust. 
A.-G.  V.  Cordwainers,  8  M.  &  E.  534  ;  Mayor  of  Beverley 
V.  A.-G.,  6  H.  L.  810. 

On  the  other  hand,  if  the  surplus  undisposed  of  is  in-  ' 
significant,  and  there  is  a  direction,  that  the  particular 
payments  are  to  abate  proportionally  in  the  event  of  depre- 
ciation of  the  property,  the  inference  arises,  that  they  were 
in  like  manner  to  share  proportionally  in  any  increase. 
Mercers'  Co.  v.  A.-G.,  2  Bl.  N.  S.  165. 


III.  Administration  of  Charitable  Gifts. 

When  the  bequest  is  to  an  existing  charitable  institu-  A  gift  to  a 

tion,  the  bequest  is  left  to  be  administered  as  part  of  the  institutioii 

funds  of  that  institution.    Society  for  P.  G.  v.  A.-G.,  Zr'^^' 

8  Euss.  142 ;  WeUbeloved  v.  Jones,  1  S.  &  St.  48.  ^^  ^^^^^^ 

tion. 

But  if  the  bequest  is  to  an  existing  charitable  institu- 
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tion  for  purposes  other  than  the  purposes  for  which  it 
exists,  the  court  will  administer  the  bequest  by  a  scheme 
before  the  master,  ib> 
A  gift  to  And,  generally,  wherever  trustees  are  interposed  by  the 

charitaWo  testator,  his  object  will  be  carried  out  by  the  court  by  a 
SdSidfl^ "  scheme  before  the  Chief  Clerk ;  but  if  no  trustees  are 
*f'^^y      interposed  the  charity  is  administered  under  the  Sign 

the  court.  mt  ^  o 

Manual.    Moggridge  v.  Thackwell,  7  Ves.  86 ;  Paice  v. 

Abp.  of  Canterbury,  14  Ves.  864. 
Gift  to  If,  however,  there  is  a  gift  to  foreign  trustees  for  chari- 

trv^itoesfor  table  purposes  in  a  foreign  country  and  the  trustees  dis- 
*iiwit  *^      claiDi,  the  court  has  no  power  to  settle  a  scheme,  and  the 

gift  fails.    A.'G.  v.  Sturge,  19  B.  697  ;  New  v.  Bonaker, 

4  Eq.  655. 
Cases  in  And  in  some  cases,  where  an  annual  sum  has  been 

discretion  directed  to  be  given  to  a  person  for  his  life  to  be  distri- 
of  the         buted  in  charity,  the  court  has  reftised  to  interfere  with 

trustee  is  ,  , 

not  inter-  the  discretion  of  the  trustee  by  settling  a  scheme.  Ben- 
fered  with.  ^^^  ^^  Honywood,  Amb.  708 ;  Waldo  v.  Cayley,  16  Ves. 

206 ;  Border  v.  Earl  of  Suffolk,  2  M.  &  K.  69. 


rV.  What  may  not  be  given  to  Charity. 

Statute  of  By  the  statute  of  Mortmain,  9  Geo.  II.,  c.  86,  it  is 
9  OecuS!  enacted,  that  no  hereditaments,  corporeal  or  incorporeal, 
c.  86.  j2or  any  personal  estate  to  be  laid  out  in  the  purchase  of 
lands,  shall  be  given  for  the  benefit  of  any  charitable  uses 
whatsoever ;  and,  in  effect,  all  gifts  by  will  of  any  lands, 
tenements,  or  other  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affect- 
ing or  to  affect  any  lands,  tenements,  or  hereditaments, 
or  of  any  stock,  money,  goods,  chattels,  or  other  personal 
estate,  or  securities  for  money,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any 
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charge  or  incoiubrance  affecting  or  to  affect  the  same,  to 
or  in  trust  for  any  charitable  uses  whatsoever,  are  de- 
clared to  be  null  and  void. 

1.  The  decisions  are  numerous  as  to  what  is  an  inte-  WUt  is  an 
rest  in  land  within  the  statute  of  Mortmain,  land  with- 

Money  to  arise  from  the  sale  of  land  directed  by  the  ^^^ 
testator  is  clearly  within  it.    Page  v.  Leapingwell,  18  Ves.  Money  to 
463 ;  British  Museum  v.  White,  2  S.  &  St.  595 ;  Thomber  ^f  ^f  ""^ 
V.  Wilson,  4  Dr.  850 ;  Incorporated  Church  Building  So-  ^<^ 
dely  V.  Coles,  5  D.  M.  &  G.  324. 

So  is  the  purchase  money  for  land  contracted  to  be  Lien  for 
Bold  by  the  testator,  but  in  respect  of  which  he  has  a  lien  money 
at  his  death.     Harrison  v.  Harrison,  1  B.  &  M.  71. 

On  the  question  whether  money  to  arise  from  the  sale 
of  land  under  an  instrument  other  than  the  testator's 
will  is  within  the  Act,  the  cases  are  not  entirely  satisfac- 
tory. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale  Money  to 

jj...  1  •/•xi»ji  1      arise  from 

and  diTLsion  among  several  persons,  a  gift  of  the  proceeds  a^e  of 
by  the  will  of  a  second  testator,  which  does  not  take  effect  J^rfw^^^ 
till  after  the  death  of  the  first,  is  not  within  the  Act,  testator'B 

will. 

although  the  property  has  not  in  fact  been  sold  before 
the  second  testator's  death ;  since  the  property  ought 
to  have  been  sold,  and  the  second  testator,  being  one 
of  several  donees,  could  not  elect  to  take  it  as  land. 
Marsh  V.  A.'O.,  2  J.  &  H.  61  ;  Imcos  v.  Jones,  4 
Eq.  78. 

And  the  case  has  been  held  not  within  the  Act,  where 
leaseholds  have  been  given  on  trust  for  sale  to  pay  debts, 
and  have  been  sold  by  the  executors,  in  course  of  ad- 
ministration, after  the  death  of  the  second  testator, 
though  the  pure  personalty  was  enough  to  satisfy  the 
debts :  Shadbolt  v.  Thornton,  17  Sim.  49 ;  13  Jur.  597  ; 
but  this  case  is  of  very  doubtful  authority.  See  Lucas  v. 
Jones,  supra. 
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after  the 
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But  if  the  time  for  selling  the  land  has  not  amved 
at  the  death  of  the  second  testator :  Brook  v.  Badley, 
4  Eq.  106,  8  Ch.  672 ;  or  if  the  land  has  not  in  fact 
been  sold,  and  the  second  testator  might  have  elected  to 
take  it  as  land,  the  proceeds  of  the  sale  are  within  the 
Act.    Attomey-Oeneral  y.Harley,  5  Mad.  821. 

Further,  within  the  Act  are,  leaseholds :  Johnston  v. 
Swann,  8  Mad.  457 ;  Paice  v.  Archbishop  of  Ca/nterburyf 
14  Ves.  864;  Entivistle  v.  Davis,  4  Eq.  272 ;  money  se- 
cured by  mortgage  of  land :  White  v.  Evans,  4  Ves.  21 ; 
Corbyn  v.  French,  4  Ves.  418 ;  Currie  v.  Pye,  17  Ves. 
462  ;  Paice  v.  Archbishop  of  Canterbury,  14  Ves.  364 ;  or 
charged  upon  land  :  Attomey^General  v.  Harley,  6  Mad. 
821 ;  Harrison  t.  Harrison,  1  B.  &  M.  71 ;  including 
equitable  mortgages :  Alexa/nder  v.  Brame,  80  B.  153 ; 
and  mortgages  of  leaseholds  :  Chester  v.  Chester,  12  Eq. 
444 ;  mortgages  of  rates  on  occupiers  of  houses  leviable 
by  distress :  Thornton  v.  Kempson,  Kay,  592 ;  of  poor 
rates  :  Finch  v.  Squire,  10  Ves.  41 ;  of  turnpike  tolls  and 
harbour  and  dock  rates :  Knapp  v.  Williams,  4  Ves.  429, 
n. ;  King  v.  Winstanley,  8  Pr.  180 ;  Ion  v.  Ashton,  28  B. 
879 ;  Alexander  v.  Brame,  80  B.  153 ;  and  a  mortgage 
of  the  undertaking,  tolls,  and  rates  of  a  railway  has  been 
held  within  the  Act,:  Ashton  v.  Lord  Langdale,  4  De  G. 
&  S.  402 ;  and  the  same  is  the  case  with  Metropolitan 
Board  of  Works  Consolidated  Stock :  Cluff  v.  Cluff,  2 
Ch.  D.  222. 

And  though  personalty  may  happen  to  be  included  in 
a  mortgage  given  by  will,  the  bequest  will  not  be  appor- 
tioned :  Brook  v.  Badley,  L.  E.  8  Ch.  672 ;  nor  will  there 
be  an  apportionment,  if  the  bequest  is  of  a  sum  charged 
upon  realty  and  personalty  by  a  prior  testator,  ib. 

Similarly,  within  the  statute  are  arrears  of  interest  due 
on  a  mortgage:  Alexander  v.  Brame,  80  B.  158;  and 
rent  accrued  due  since  the  testator's  death,  on  land  con- 
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tracted  to  be  sold :  Edwards  v.  Ilall,  11  Ha.  1 ;  and  a 
judgment  debt,  if  it  is  a  charge  upon  realty.    Collinson  v.  J"<^g™ent 
PaUr,  2  E.  &  M.  344.  land. 

Finally,  a  voluntary  covenant  to  leave  money  by  will  Voluntary 
to  a  charity  is  in  substance  a  legacy,  and  is  void  if  the  leave 
testator  leaves  only  real  assets :    Jeffries  v.  Alexander,  ^mI.%^ 
7  D.  M.  &  G.  525;  8  H.  L.  594;    if  he  leaves  mixed  regards 

real  assets. 

assets,  there  will  be  an  abatement  in  the  proportion  of 
the  pure  to  the  impure  personalty.  Fox  v.  Lowndes^ 
19  Eq.  458. 

Shares  in  companies,  whether  incorporated  or  not,  are  Shares  in 
not  within  the  statute,  provided  land  is  held  by  them  panies  are 
only  for  the  common  purposes  of  the  undertaking,  and  J'^^  gtatuto 
this  is  the  case  whether  the  shares  are  declared  to  be 
personal  estate  or  not,  provided  the  right'  of  the  share- 
holder is  merely  to  call  for  a  share  of  the  profits,  and  not 
for  a  specific  part  of  the  land  itself.     Walker  v.  Milne,  11 
B.  507 ;  Myers  v.  PeHgal,  11  C.  B.  90 ;  2  D.  M.  &  G. 
699;  Edwards  v.  HaU,  11  Ha.  1 ;  6  D.  M.  &  G.  74 ; 
Hayter  v.  Tticker,  4  K.  &  J.  243  ;    EntwistU  v.  Davis,  4 
Eq.  272.     Morris  v.  Glyn,  28  B.  218,  cannot  be  con- 
sidered law. 

And  it  makes  no  difference  that  the  company  whose 
shares  are  in  question,  has  placed  itself  in  the  position  of 
landlord,  by  letting  its  land  to  another  company.  Linley 
v.  Taylor,  1  Giff.  67;  29  L.  J.  Ch.  584. 

But  if  the  land  is  held  in  trust  for  each  individual  ^^^^^  each 
shareholder  in  proportion  to  his  shares,  so  that  each  holder  is 
shareholder  has  a  direct  and  definite  interest  in  the  land,  a^definite 
the  shares  are  within  the  statute.     Baxter  v.  Brown,  7  PfJP^^^'i"^ 

'        of  land. 

M.  &  Gr.  198.     See  WaUon  v.  SpratUy,  10  Ex.  222. 

Railway  debentures,  not   being   mortgages,  are    not  KaJi^y 

,      ,  o  o  o  deben- 

within  the  Act :  Ashton  v.  Lord  Langdale,  4  De  G.  &  S.  tnres. 
402 ;  nor  arrears  of  rent  due  at  the  testator's  death :  Arrears  of 

rent  due  at 

Edwards  v.   HaU,  11  Ha.   1  ;  6  D.  M.  &  G.  74;  nor  the  death. 
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apportioned  rent :  Thomas  v.  HoweUf  18  Eq.  198 ;  nor  a 
royalty  on  minerals :  Brook  v.  Badley,  4  Eq.  106 ;  nor 
tenants*  fixtures :  Johnston  v.  Swan,  8  Mad.  457. 

Finally,  legacy  duty  on  a  charitable  legacy  cannot  be 
paid  out  of  impure  personalty.  WiUdnson  v.  Barber^  14 
Eq.  96. 

2.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in 
the  purchase  of  land  or  any  interest  therein  within  the 
Mortmain  Act : 

Money  directed  to  be  invested  on  real  securities,  or 
even  merely  on  mortgage  security  generally,  is  within 
the  Act.    Baker  v.  Sutton,  1  Kee.  224. 

The  same  is  the  case,  if  the  ultimate  object  of  the 
bequest  is  investment  in  land,  though  other  investments 
may  be  authorized  in  the  mean  time.  Mann  v.  Burlingham 
1  Kee.  235  ;  A.-G.  v.  Hodgson,  16  Sim.  146. 

But  not  if  an  option  is  left  to  trustees ;  for  instance, 
if  money  is  directed  to  be  invested  in  real  or  other  secu- 
rity. A.'O.  V.  Ooddard,  T.  &  R.  848 ;  Oraham  v.  Pater- 
noster,  81  B.  80;  Beaumont's  Trusts,  82  B.  191. 

A  bequest  of  money  to  pay  oflf  a  debt  secured  by  mort- 
gage, whether  legal  or  equitable,  of  land  belonging  to  a 
charity,  is  void.  Corbyn  v.  French,  4  Ves.  418 ;  Water- 
house  V.  Holms,  2  Sim.  162. 

But  this  is  not  the  case  where  the  debt  is  no  charge 
up6n  the  land.     Bunting  v.  Marriott,  19  B.  168. 

A  gift  to  improve,  repair,  or  enlarge  an  existing  chari- 
table institution  is  valid.  Edwards  v.  HaU,  11  H.  1 ;  6 
D.  M.  &  G.  74;  Hawkins*  Trust,  83  B.  570. 

A  gift  to  build  a  charitable  institution  is  held  primd 
facie  to  imply  a  direction  to  purchase  land  for  the  pur- 
pose, and  is  void  under  9  Geo.  2,  c.  86.  Chapman  v. 
Brown,  6  Ves.  404;  A.-G.  v.  Parsons,  8  Ves.  186;  Prit- 
cliard  V.  Arbouin,  8  Russ.  456;  A.-G.  v.  Davies,  9  Ves. 
585 ;   Martin  v.  WeUsted,  2  W.  R.  657 ;   Longstaff  v. 
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Bennison,  1  Dr.  28;  Watmough's  TrusU,  8  Eq.  272; 
Hawkins  v.  Allen,  10  Eq.  246 ;  Pratt  v.  Harvey,  12  Eq. 
644. 

If,  however,  an  option  is  given  to  the  trustees,  either  Discretion 
to  build  a  charitable  institution  or  bestow  the  money  in  or  apply 
some  other  manner  which  is  legal,  the  bequest  is  good  as  i^^^e^^ 
regards  the  legal  purpose.     Sorreshy  v.  HoUins,  9  Mad.  ^®^  ™®"" 
221 ;    A,'0,   V.   Whitchurch,  8  Ves.  141 ;    Incorporated 
Society  v.  Barlow,  8  D.  M.  &  G.  120 ;   17  Jur.  217  ; 
Mayor  of  Faversham  v.  Ryder,  18  B.  818 ;    5   D.  M. 
&  G.  860;  Edwards  y.  Hall,  11  Ha.  1 ;  6  D.  M.  &  G.  74  ; 
Dent  V.  Allcroft,  80  B.  885 ;    University  of  London  v. 
Yarrow,  1  De  G.  &  J.  72. 

And,  on  similar  principles,  a  bequest  of  pure  and  im- 
pure personalty  to  such  charities  as  trustees  may  select 
is  good,  since  the  power  can  be  exercised  in  favour  of 
charities  exempt  from  the  law  of  mortmain.  Lewis  v. 
AUenby,  10  Eq.  668. 

A  direction  to  "  establish  "  would  it  seems  primd  fade  ^^  ^ 
imply  building,  and  come  under  the  same  rules  as  a  be.  Hah  "  a 
quest  for  building.     A.-G.  y.  Hodgson,  16  Sim.  146 ;  ''^*^*^" 
Longstaffy.  Rennison,  1  Dr.  28 ;  Re  Clancy,  16  B.  295  ; 
A.'G.  V.  HaU,  9  H.  647 ;   Dunn  v.  Bownas,  1  K.  &  J. 
691 ;  Tatham  v.  Drvmmond,  4  D.  J.  &  S.  484. 

But,  of  course,  the  word  may  be  used  in  such  a  context, 
as  to  exclude  building.  A.-O.  v.  Williams,  2  Cox,  887  ; 
HiU  V.  Jones,  2  W.  R.  667. 

And  the  fact,  that  an  annual  sum  only  is  given  to 
establish  a  school,  would  apparently  go  to  show  that  the 
testator  did  not  contemplate  building.  Hartshorne  v. 
Nicholson,  26  B.  68. 

The  same  is  the  case  with  an  annual  sum  given  to 
' '  provide  "  a  school,  which  may  only  mean,  that  a  school 
is  to  be  hired.  Johnston  v.  Swann,  8  Mad.  467;  Crafton 
v.  FHth,  20  L.  J.  Ch.  198,  16  Jur.  737. 

o  2 
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So,  too,  a  bequest  to  "  found  "  a  chapel  implies  building. 

Hopkins  v.  Phillips,  8  Giff.  182. 
Gift  to  On  the  other  hand  a  gift  to  "endow"   would  not, 

charity.       primd  focie,  authorise   building :   Salusbury  v.  Denton, 

8  E.  &  J.  529  ;   Edwards  v.  Hall,  11  Ha.  1 ;  Sinnett  v. 

Herbert,  7  Ch.  238  :    though  it  may  be  so  used  as  to 

involve  it.     Kirkhank  v.  Hudson,  7  Pr.  212. 
Evidence  But,  even  though  the  object  of  the  gift  may  primd  facie 

tion  that      ii^ply  the  purchase  of  land,  it  may  appear  that  the  tes- 


tator had  no  such  intention.     He  may  have  contemplated 


the  testa- 
tor did  not 

contem-       the  building,  as  to  be  erected  either  on  land  already  in 

plate  the 

purchase  of  mortmain,  or  on  land  to  be  provided  after  his  death  from 
some  other  source. 

A.  Thus,  if  the  testator  contemplated  land  already  in 
mortmain,  a  gift  to  build  a  charitable  institution  is  good. 
This  will  be  the  case — 

1.  If  land  already  in  mortmain  is  expressly  referred  to 

in  the  will.    Oluhh  v.  A.-O.,  Amb.  878;  Brodie  v. 
Duke  of  Chandos,  1  B.  C.  C.  444  n. 

2.  If  land  already  in  mortmain  is  impliedly  referred 

to,  as  by  a  direction  to  build  in  such  manner  as 
is  consistent  with  law.  Dent  v.  Alter  oft,  80  B. 
885  ;  Sewell  v.  Crewe  Read,  L.  E.  8  Eq.  60. 
8.  External  evidence  may  be  referred  to,  in  order  to 
show  that  the  testator  must  have  contemplated 
land  in  mortmain,  though  as  to  the  exact  amount 
of  evidence  necessary  for  this  purpose  the  cases 
are  not  quite  consistent.  A,-Q,  v.  Hyde,  Amb. 
751;  Gihlett  v.  Hohson,  8  M.  &  K.  517;  Booth  v. 
Carter,  L.  R.  8  Eq.  757 ;  Cresswell  v.  Cresswell, 
6  Eq.  69. 

B.  When  the  testator  intends  the  buildings  to  be 
erected  on  land  to  be  supplied  from  some  other  source 
after  his  death : — 
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1.  It  is  clear,  that  a  direct  inducement  offered  to  any 

person  to  give  land  for  the  purpose  of  the  build- 
ing, as,  for  instance,  a  bequest  to  A.  to  build,  if 
he  will  give  the  land  is  bad.  A.-O.  v.  Davies,  9 
Ves.  535. 

2.  If  the  trustees  are  directed  to  beg  the  land  from 

some  person,  bi;t  their  own  implied  power  to 
purchase  remains,  the  bequest  is  bad.  Mather  v. 
Scott,  2  Kee.  172. 
8.  Where  the  bequest  is  to  build,  with  an  express  direc- 
tion, that  land  is  not  to  be  bought  for  the  purpose, 
the  bequest  is  valid,  whether  made  conditional 
upon  land  being  provided,  or  without  any  condi- 
tion. Henahaw  v.  Atkinson,  8  Mad.  806;  A.-G. 
V.  Williams,  2  Cox,  887;  Cawood  v.  Thompson, 
1  Sm.  &  G.  409 ;  Philpott  v.  Governors  of  St. 
George's  Hospital,  6  H.  L.  888  (overruling  Trye 
V.  Corporation  of  Gloucester,  14  B.  173) ;  Chamber- 
layne  v.  Brockett,  8  Ch.  206. 

Upon  similar  principles,  a  bequest  to  the  trustees  of  a  Bequest 
charity,  which  exists  only  for  the  purchase  of  land  is  nj^^x^l^ 
void.     Widmore  v.  Woodroffe,  Amb.  686 ;  Middleton  v.  ^^^^  ^ 
Q,theroe,  8  Ves.  784 ;  Denton  v.  Lord  J.  Manners,  25  B.  to  acquire 
38,  2  De  G.  &  J.  675.  ^^' 

On  the  other  hand,  it  is  good,  if  it  exists  for  the  pur- 
chase of  land  or  other  objects.  Incorporated  Society  v. 
Barlow,  8  D.  M.  &  G.  120 ;  Carter  v.  Greeny  8  K.  &  J. 
691 ;  Wilkinson  v.  Barber,  14  Eq.  96. 

The  Universities  of  Oxford  and  Cambridge,  and  the  Universi- 
Colleges  of  Eton,  Winchester  and  Westminster,  are  ex-  ford  and 
cepted  from  the  operation  of  the  Mortmain  Act.     But  ^b^^^ 
this  exception  only  authorises  devises  to  these  colleges  Winches- 
for  all  or  some  of  the  purposes  tor  which  they  exist,  Werfmiu- 
|uid  not  upon  trust  for  other  charitable  objects.     A.-G.  [^^  fr^m^" 
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Whether 
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Secret 
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V,  Tancred,  1  Ed.  10,  1  W.  Bl,  90,  Amb.  851 ;  A.-G 
V.  Whorwood,  1  Ves.  534;  A.-O.  v.  Munby,  1  Mer. 
827. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for 
charitable  objects,  which  the  college  refuses  to  accept, 
the  object  will  be  carried  out  cypres.  A.-G.  v.  Andrew , 
8  Ves.  633. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a 
college  did  not  carry  the  legal  estate,  notwithstanding 
Benet  College  v.  Bishop  of  London,  2  W.  Bl.  482,  which 
was  decided  upon  an  erroneous  interpretation  of  the  stat. 
43  Eliz.  c.  4,  that  statute  being  merely  remedial  and  not 
intended  to  authorise  what  was  illegal  before.  See 
Incorporated  Society  v.  Richards,  1  D.  &  War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act 
would  carry  the  legal  estate  seems  doubtful.     See  p.  18. 

The  fact  that  a  charity  is  empowered  by  Act  of  Par- 
liament to  hold  lands,  does  not  entitle  a  testator  to 
devise  lands  to  it.  Robinson  v.  Governors  of  London 
Hospital,  10  Ha.  19 ;  Nethersole  v.  School  for  the  Indi- 
gent Blind,  11  Eq.  1 ;  Chester  v.  Chester,  12  Eq.  444. 

But  where  charities  are  empowered  to  acquire  lands 
by  will,  testators  are  of  course  entitled  to  devise  lands 
to  them.    Perring  v.  Traill,  18  Eq.  88. 

But  it  seems,  that  such  a  power  to  take  lands  by 
devise,  would  not  necessarily  authorise  a  bequest  of 
money  secured  on  mortgage.     Chester  v.  Chester,  supra. 

A  bequest  of  money  intended  to  be  employed  on  pre- 
mises, the  devise  of  which  is  void  by  mortmain,  fails. 
A,'G,  V.  Hinxman,  2  J.  &  W.  270;  Smith  v.  Oliver,  11 
B.  481 ;  Crump  v.  Playfoot,  4  K.  &  J.  479 ;  Green  v. 
Britten,  42  L.  J.  Ch.  187. 

The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret 
trust  in  favour  of  a  charity.  RvsseU  v.  Jackson,  10  Ha. 
204. 
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In  such  a  case,  however,  the  devisee  takes  the  legal  charity  is 

l)ad 

estate.    Sweeting  v.  Sweeting,  12  W.  E.  289.  but  the 

Bat  a  devise  of  lands  On  an  express  trust  for  charity  ^|^*®jjq 

is  void,  as  regards  the   legal    estate   as   well,   by  the  legal  es- 
tate, 
statute  9  Geo.  2,  c.  36.     Doe  d.  Burdett  v.  Wright,  2 

B.&Ald.  710. 

The  statute  43  Geo.  8,  c.  108,  authorises  the  devise  of  Statute  43 

V  Qeo.  3, 

specific  lands  for  the  purposes  therein  mentioned,  or  of  a  108. 
goods  or  chattels  to  the  isunount  of  6002.  for  the  same 
purposes. 

Under  this  Act  a  bequest  of  500Z.  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will 
three  months,  is  good.  Dixon  v.  Barlow,  3  Y.  &  C.  Ex. 
677 ;  airdlestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands 
to  be  sold  and  the  proceeds  to  be  applied  towards  the 
purposes  of  the  Act.  Incorporated  Church  Building 
Society  v.  Coles,  1  K.  &  J.  145 ;  5  D.  M.  &  G.  324. 


CHAPTEE  XVIIL 

SUCCESSIVE  AND  CONCUBRENT  INTERESTS.  JOINT  TENANCY  AND 

TENANCY  IN  COMMON. 

I.  Devise  to  a  Class  in  Tail. 

Devise  to  a  In  some  cases  the  question  has  arisen  whether  the 
talTgives  6^^^  ^®  *^  Several  persons  concurrently,  or  whether  they 
concurrent    are  intended  to   take    successively;    thus   a  devise   to 

interests,  ...  .- 

the  sons  of  a  person  in  tail  is,  primd  facie,  a  gift  to 

a  class.     De  Windt  v.  De  Windt,  L.  R.  1  H.  L.  87 ; 

Surtees  v.  Surtees,  12  Eq.  400. 

unless  But,  if  there  is  a  general  intention  manifest  to  keep 

intention^   the  estates  together  in  a  single  line  of  enjoyment,  the 

expressed     members  of  the  class  will  take  successively.      Cradock 

to  keep  the 

property  V.  Cradock,  4  Jur.  N.  S.  626,  656 ;  AUgood  v.  Blake , 
Sine  0?  L.  R-  7  Ex.  389;  ib.  8  Ex.  160. 

enjoyment. 

II.  Gifts  to  a  Parent  and  Children. 

Gift  to  In  the  same  way  a  gift  to  a  parent  and  children  is 

anTchU-  primd  facie  a  gift  to  them  concurrently.    Mason  v.  Clarke, 

them  ^""^  '^'^  ^'  ^2^  5  Sutton  V.  Torre,  6  Jur.  284 ;  WiUon  v.  Mad- 

concurrent  disou,  2  Y.  &  C.  C.  872 ;   Bcales  V.  Crisford,  18  Sim. 

interests.  ^^^  ^  ^^^^  .^^  ^  NetDill,  12  Eq.  482,  7  Ch.  253.    See  Cape 

V.  Cape,  2  Y.  &  C.  Ex.  548. 

The  fact,  that  the  gift  is  to  the  parent  in  trust  for 
herself  and  her  children,  is  not  sufficient  to  show,  that 
they  are   not  to  take  concurrently.      NewiU  v.  NewiU, 
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7  Ch.  253.  See  Curtis  r.  Graham,  12  W.  E.  998.  Ward 
V.  Grey,  26  B.  485,  protably  goes  teyond  the  present 
tendency  of  the  Court. 

But,  if  there  is  anything  to  show,  that  the  parent  is  to  What  is  a 
take  a  different  interest  from  that  of  the  children,  he  will  intentioiL 
take  for  life,  with  remainder  to  the  children. 

1.  If  the  bequest  is  to  A.  and  his  children  as  tenants  Words  of 
in  common,  if  more  than  one,  showing  that  the  tenancy  tion  ap- 
in  common  is  to  apply  to  children  only,  the  father  takes  ^^^*^® 
for  life :  Doe  d.  Davy  v.  Bumsall,  6  T.  E.  80;  1  B*.  &  P.  only. 
215,  where  issue  must  have  meant  children  by  the  force 

of  the  gift  over  in  default  of  issue  of  such  issue.  See 
Doe  d.  Gilman  v.  Elvey,  4  East,  818. 

2.  A  devise  to  A.  and  his  children  and  the  heirs  of  the  Words  of 
parent  and  children,  gives  a  joint  estate  in  fee,  or  an  applied  to 
estate  tail  to  the  parent,  according  as  there  are  or  are  J^^^"- 
not  children  Hving  at  the  time  of  the  devise.     Oates  d. 
Hatterly  v.  Jackson,  2  Str.  1172  ;    Underhill  v.  JRoden,  2 

Ch.  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of 
the  children,  would  give  A.  an  estate  for  life  with  re- 
mainder to  his  children.  Jeffery  v.  Honywood,  4  Mad. 
898,  was  decided  on  this  ground,  though  it  would  seem 
the  word  heirs  referred  to  the  parent  as  well  as  the 
children. 

8.  If  the  bequest  is  to  a  father  and  his  children,  and  Settlement 

dii^cted  of 

there  is  a  desire  expressed,  that  the  whole  fund  should  be  the  whole 
settled  or  secured,  a  term  which  would  have  no  meaning         ' 
as  applied  to  the  father's  interest  as  joint  tenant,  the 
father  takes  for  life.     Vaughan  v.  Marquis  of  Headfort, 
10  Sim.  689 ;  Combe  v.  Hughes,  14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated 
as  outlasting  the  parent's  life,  there  is  room  for  a  similar 
argument  in  favour  of  a  life  interest  in  the  parent.  Ogle 
y.  Corthom,  9  Jur.  825. 
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Gift  of  the  4.  Whether,  where  the  gift  ia  to  the.  separate  use  of 
to  the  the  mother,  it  will  be  considered  a  sufficient  indication 
separate       ^f  intention  to  cut  the  interest  of  the  parent  down  to  a 

use.  ^  ^  -^ 

life  interest  is  not  certain.  On  the  whole,  the  better 
opinion  seems  to  be,  that  where  the  words  creating  the 
separate  use  apply  to  the  whole  fond  or  legacy,  it  will 
be  construed  as  giving  the  mother  a  life  interest :  New- 
man  v.  Nightingale,  1  Cox,  841 ;  Froggett  v.  WardUf  8 
De  G.  &  S.  685 ;  Dawson  v.  Bourne,  16  B.  29 ;  ScoU  v. 
Scott,  11  Ir.  Ch.  114 ;  Ogle  v.  Corthom,  9  Jur.  826,  in 
which  case  the  Yice-Chancellor  Wigram  thought  that  a 
gift  to  the  separate  use  was  conclusive  against  the 
children  participating  with  their  mother.  Combe  v. 
Hughes,  14  Eq.  415. 

On  the  other  hand  the  cases  of  De  Witte  v.  De  Witte, 
11  Sim.  41^  and  Bustard  v.  Sanders,  7  B.  92  (which, 
however,  only  followed  De  Witte  v.  De  Witte)  are  in- 
consistent with  this  rule. 
Gift  of  the      Of  course  if  the  interest  of  the  mother  alone  is  given 
Stewflt       ^  ^®^  separate  use,  no  argument  in  favour  of  a  life 
only  to  her  ggtate  can  be  founded  upon  the  separate  use.    Fisher  v. 

Beparate  ^  * 

use.  Webster,  14  Eq.  283. 

The  same  is  the  case,  if  her  interest  only  is  directed 
to  cease  on  marriage.  Izod  y.  Izod,  11  W.  B.  462. 
DiTuion  of  6.  If  upon  the  marriage  of  their  mother  the  fund  is 
fond  di-  to  be  divided  among  the  children,  this  affords  an  argu- 
"^2^^*  ment,  that  it  is  not  to  be  divided  before,  and  the  mother 
time  im-      takes  for  life  or  till  marriage.     MiU  v.  MUl,  I.  B.  9  Eq. 

plies  that 

it  is  not  to    104. 

before!  6.  If  the  whole  fund  is   contemplated  as  remaining 

Meet  of  undisposed  of,  if  there  are  no  children,  if  there  is  a  gift 

the  entiit)  over  for  instance  in  default  of  children,  the  same  con- 

thereL  struction  is  adopted.      AudsUy  v.  Horn,  26  B.  195; 

nochu-  1  D.  F.  &  J.  226.     See  Lampley  v.  Blower,  8  Atk, 

dren. 

896. 
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7.  If  the  children  are  contemplated  as  taking  shares  Ohadreu 

,  contem- 

in  the  whole  ftmd  by  a  direction,  for  instance,  that  if  plated  as 

there  is  hut  one  child  the  whole  is  to  go  to  that  child,  since  ^hoie^ 

the  children  are  to  take  the  whole,  the  parent  to  take  ^""^• 
anything  must  take  a  life  interest.     Garden  y.  Poulteney, 
Amb.  499,  2  Ed.  828 ;  AudsUy  v.  Horn,  26  B.  196,  1  D; 
F.  &  J.  226. 

8.  If  the  bequest  is  such,  as  expressly  to  include  all  Express 
the  children  of  the  parent,  and  not  merely  those  in  being  aftorbom 
at  the  period  of  distribution,  it  will  be  construed  to  give  a  ^*^**^^®^- 
life  estate  to  the  parent,  with  remainder  to  the  children, 

since  it  is  a  singular  intention  to  impute  to  the  testator 
that  the  parent's  interest  in  the  estate  should  continually 
diminish  on  the  birth  of  a  new  child.  Jeffery  v.  De  Vitre, 
24  B.  296 ;  Jeffery  v.  Honeywood,  4  Mad.  898. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  Part  of  the 

fund  pay- 
part  at  a  future  period,  the  parent  will  take  for  life,  as  able  at  a 

otherwise  different  classes  of  children  might  take  the  two  jJ^J?^. 

portions.     Morse  v.  Morse,  2  Sim.  485. 

10.  If  in  the  event  of  the  mother's*  death  before  the  Effect  of  a 
testator  the   children  are  to  take  unequal  shares,  the  cMidren  L 
presumption  of  joint  tenancy  is   apparently  rebutted,  ^^f^ 
Armstrong  v.  Armstrong,  7  Eq.  518.  certain 

events. 

11.  If  the  children  are  contemplated  as  not  enjoying  w  ^j-  •  . 
the  property  till  after  their   mother's  death,  by  being  plying  that 
called  heirs  for  instance,  the  parent  takes  for  life  only,  are  not  to 
Crawford  v.  Trotter,  4  Mad.  86 ;  Ogle  v.  Corthom,  9  Jur.  ^^^ 
825  :  WUson  v.  Vansittart,  Amb.  661.  parent's 

death. 

12.  There  may  be  a  reference  tjo  another  gift,  to  assist  Reference 
the  Court  in  giving  the  parent  a  life  interest.     French  v.  ^^*^^ 
French,  11  Sim.  257 ;  In  re  Owen's  WUl,  12  Eq.  816. 

18.  An  executory  trust  for  A.  and  her  children  will  Executory 
be  settled  on  A.  for  Hfe,  and  afterwards  for  her  children. 
In  re  BeUasis'  Trust,  12  Eq.  218. 
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III.  Joint  Tenancy  and  Tenancy  in  Common. 

A.  What  creates  a  joint  tenancy. 

A  gift  to  two  persons  or  to  a  class  with  words 
of  limitation,  primd  facie,  constitutes  a  joint  tenancy 
between  them. 

The  rule,  that  the  interests  of  joint  tenants  must  vest 
at  the  same  time,  does  not  apply  to  estates  raised  by 
use,  or  to  wills.  Macgregor  v.  Macgregor,  1  D.  F.  &  J. 
63. 

Thus  a  gift  to  aU  and  every  the  child  or  children  of 
A.  creates  a  joint  tenancy  between  them.  Morgan  v. 
BritUn,  13  Eq.  28. 

B.  What  creates  a  tenancy  in  conmion. 

1.  The  Court  leans  towards  a  tenancy  in  common,  and 
will  prefer  it,  when  there  is  a  doubt,  or  the  testator  has 
given  the  legatees  a  choice  between  a  joint  tenancy  and 
tenancy  in  common.  Booth  v.  Alington,  8  Jur.  N.  S. 
835,  27  L.  J.  Ch.  117,  5  W.  E.  811 ;  Oakley  v.  Wood, 
16  L.  T.  N.  S.  450. 

2.  Words  of  division  or  distribution,  such  as  "  to  be 
divided,"  or  "  equally,"  or  "  between,"  or  "  respectively," 
make  a  tenancy  in  common.  Vanderplank  v.  King,  8 
Ha.  1 ;  A.'G.  v.  Fletcher,  13  Eq.  128.  See  Be  Moore  s 
Settlement  Trusts,  10  W.  E.  315. 

And  the  use  of  the  word  "share  "  with  reference  to  the 
interest  of  the  legatees,  or  even  the  word  "participate," 
has  the  same  effect :  Ive  v.  King,  16  B.  46 ;  Bobertson 
V.  Fraser,  6  Ch.  696.  See  AUoway  v.  AUoway,  4  D. 
&  War.  380. 

3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a 
class  at  twenty-one,  so  that  some  may  take  vested  and 
others  contingent  interests,  they  take  as  tenants  in  com- 
mon. Woodgate  v.  Unwin,  4  Sim.  129 ;  Hand  v.  North, 
12  W.  R.  229,  10  Jur.  N.  S.  7. 
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4.  If  there  are  any  incidents  attached  to  the  gift  in-  Incidenta 

.  ,        .    .  •        '11    1  1  inoonBia- 

consistent  with  a  joint  tenancy^  it  will  be  construed  as  a  tent  with  a 
tenancy  m  common :  j^^^y.    ' 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to 
take  the  interest  of  the  other,  not  merely  on  the  death 
of  the  latter,  but  on  his  death  without  issue,  or  on  some 
other  contingency.     Ryves  v.  Ryves,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant 
in  certain  events*  to  a  third  person  can  have  no  such 
effect.    Edwards  v.  Jones,  38  B.  348. 

5.  "Where  there  is  a  power  to  appoint  to  persons  which  Power  to 
would  authorise  a  tenancy  in  common,  the  Court  if  com-  ^^m  as 
pelled  to   exercise  the   power,  will  make   the  legatees  ^^^"^ 
tenants  in  common.     White's  Trusts,  Joh.  656.     Phene^s 
Trusts,  5  Eq.  346 ;  see  Armstrong  Y.Armstrong,  7  Eq.  519. 

6.  It  would  seem,  that  where  a  clear  executory  trust  Executory 
is  created  by  will,  for  instance,  by  a  direction  to  make  farourofa 
a  settlement  upon  a  person  and  her  children,  the  chil-  ^^^^ 
dren  would  take  as  tenants  in  common.   Head  v.  Randall, 

2  Y.  &  C.  C.  231 ;  Stanley  v.  Jackman,  23  B.  450.  See 
Taggart  v.  Taggart,  1  Sch.  &  L.  84 ;  Synge  v.  Hales, 
2  Ba.  &  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary 
powers  and  trusts  are  directed  to  be  inserted  in  the 
settlement.     Mayn  v.  Mayn,  5  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a 
class  will  not  make  them  tenants  in  common.  White  v. 
Briggs,  2  Ph.  583 ;  Owen  v.  Penny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  parents  creating  a  tenancy  in  issue  sab- 
common,  and  children  are  substituted  for  parents  dying,  ^^^  ^^' 
the  children  of  each  parent  take  as  joint  tenants  among  *^®  *» 
themselves.     Penny  v.  Clarke,  1  D.  F.  &  J.  425 ;   Mac-  tenants 
gregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  Hodgson's  Trusts,  themadTes, 
1  K.  &  J.  178 ;  Coe  v.  Bigg,  1  N.  E.  536 ;  Lanphier  v. 

Buck,  2  Dr.  &  Sm.  484. 
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Bat  this  does  not  apply  if  the  words  of  division  most 
be  applied  to  the  children  as  well.  Lyon  v.  Coward^  15 
Sim.  287;  Shepherdson  v.  Dale,  12  Jnr.  N.  S.  166; 
Hodges  \.  Grant,  4  Eq.  140. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a 
direction,  that  the  children  of  parents  dying  are  to  stand 
in  the  place  of  the  parents  and  take  their  shares,  there 
is  with  regard  to  the  stirps  of  children  so  taking  a 
severance  of  the  joint  tenancy.  Heasman  v.  Pearse, 
7  Ch.  275. 


CHAPTER  XIX. 

ESTATES  IN  FEE  AND  IN  TAIL. 

I.  Words  of  Limitation  proper  to  pass  the  Fee. 

1.  A  DEVISE  to  a  man  and  his  heirs  gives  him  the  fee,  Devise  to 
though  he  may  be  a  bastard,  and  can  have  therefore  only  tei»^  ^" 
heirs  of  his  body.     Idle  v.  Cook,  1  P.  Wms.  78. 

A  devise  to  A.  and  his  lawful  heirs  carries  a  fee.  DeTineto 

Simpson  v.  Aahworth,  6  B.  412 ;  Matthews  v.  Oardiner,  lawful 

17  B.  254.  ^«^- 

So,  too,  a  devise  to  a  man,  his  executors  and  adminis-  Devise  to 

trators,  gives  him  the  fee.    Rose  d.  Vere  v.  HiU,  8  Burr,  execntore, 

1  QOi  and  admi- 

nistraton. 

2.  The  testator  may,  however,  show  by  explanatory  The  tea- 
expressions,  that  he  used  the  word  heirs  as  equivalent  to  ^^  ^It 
heirs  of  the  body.  Doe  d.  Jearrod  v.  Banister,  7  M.  &  W.  ^^  "»?*»* 
292 ;  Jenkins  v.  Hughes,  8  H.  L.  571 ;  see,  too,  4  Mad.  heiraof  the 
67 ;  BidduLph  v.  Lees,  E.  B.  &  E.  289,  6  W.  E.  592,  7  ^^' 

W.  R.  809. 

A  devise  to  the  first  and  other  sons  of  a  tenant  for 
life  successively  and  their  respective  heirs  according  to 
priority  of  birth,  followed  by  a  gift  over  in  default  of  such 
issue,  will  give  the  sons  successive  estates  tail.  Hen- 
nessey  v.  Bray,  33  B.  96  ;  Lewis  d.  Ormond  v.  Waters,  6 
East,  837. 

8.  Heirs  will  be  held  equivalent  to  heirs  of  the  body,  if  Effect  of 
there  is  a  limitation  over  in  default  of  heirs  to  a  person  ^^efaiUt 
who  may  be,  or  to  several  persons,  some  of  whom  may  be  °*  ^®"^  ^ 
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collateral  heir  or  heirs  to  the  first  taker,  the  limitation 
over  to  a  collateral  heir  showing  that  by  heirs  the  testa- 
tor meant  heirs  of  the  body.  Webb  v.  Hearing,  Cro.  Jac. 
416  ;  Harris  v.  Davis,  1  Coll.  416. 

The  rule  does  not  apply  where  the  gift  over  is  on 
failure  of  issue ;  therefore  a  gift  to  several  in  fee,  and  if 
they  die  without  issue  to  a  collateral  heir  will,  since  the 
Wills  Act,  give  a  fee  with  an  executory  devise  over,  as  it 
would  before  the  Act  have  given  an  estate  tail  by  force  of 
the  gift  over  being  in  default  of  issue,  not  because  it  was 
to  a  collateral  heir.  See  Qwynne  v.  Berry,  I.  E.  9  C.  L. 
494. 

4.  If  there  is  a  devise  to  A.,  which  gives  A.  the  fee, 
either  by  express  limitation  or  by  construction,  followed 
by  a  gtft  over  if  he  dies  without  heirs  of  the  body  or 
issue,  if  these  words  import  an  indefinite  failure  of  issue, 
A.*s  estate  is  cut  down  to  an  estate  tail.  Tracy  v.  Glover, 
cit.  8  Leon.  130 ;  Denn  v.  Slater,  5  T.  R.  835 ;  Dansey  v. 
Griffiths,  4  Mau.  &  S.  61 ;  Tenny  v.  Agar,  12  East,  258 ; 
Morgan  v.  Morgan,  10  Eq.  99. 

If,  however,  the  failure  of  issue  is  not  an  indefinite 
failure  of  issue,  there  is  no  necessity  for  this  construction, 
and  the  gift  over  will  take  effect  as  an  executory  devise. 
Right  V.  Day,  16  East,  67 ;  Doe  v.  Frost,  3  B.  &  Aid. 
546 ;  Parker  v.  Birks,  1  E.  &  J.  156 ;  Ex  parte  Davies, 
2  Sim.  N.  S.  114 ;  Blinston  v.  Warburton,  2  K.  &  J.  400 ; 
McEnaUy  v.  WetheraU,  15  Ir.  C.  L.  502 ;  Coltsman  v. 
CoUsman,  L.  E.  3  H.  L.  121. 


In  what 
case  a  fee 
passes 
withont 
wordfl  of 


II.  Where  the  Fee  will   pass  without  Words  of 

Limitation. 

A.  WiUs  before  the  Wills  Act. 

In  wills  before  the  Wills  Act  a  devise  of  lands  to  A. 
without  words  of  limitation  gave  only  an  estate  for  life. 
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But  the  Courts  are  anxious  to  lay  hold  of  any  indication  of  limitation 

•^  •^  m  wills 

intention  that  more  than  a  life  estate  was  meant  to  pass,     before  the 

The  words  "  freely  to  be  possessed  and  enjoyed  "  will  not 
pass  the  fee.     Doe  d.  Ashby  y.  Baines,  2  C.  M.  &  B.  23. 

1.  But  the  fee  passes  by  the  words  property  or  estate,  Deviae  of 
even  if  accompanied  by  words  of  locality.     Doe  d.  Pottow  or  estate, 
V.  Fricker,  6  Ex.  510;  Bentley  v.  Oldjield,  19  B.  225; 
PhiUips  V.   Allen,  7   Sim.   446 ;  Coltsman  v.    Coltsman, 

L.  E.  3  H.  L.  121. 

A  mere  recital,  however,  of  an  intention  to  dispose  of 
all  the  testator's  estates  or  property  is  not  enough  to  pass 
the  fee,  unless  these  words  are  brought  down  into  and 
incorporated  with  the  devise.  Denn  v.  Gaskin,  2  Cowp. 
657 ;  Doe  v.  Allen,  8  T.  E.  497. 

2.  So,  too,  the  fee  passes  by  the  words  moiety,  part,  moiety, 
share,  or  similar  words.  Doe  d,  Atkinson  v.  Fawcett,  8  Sbare.°^ 
C.  B.  274 ;  Paris  v.  Miller,  5  Mau.  &  S.  408 ;  Manning 

V.  Taylor,  L.  E.  1  Ex.  285. 

But  the  moiety,  part,  or  share  must  exist  as  such  at 
the  date  of  the  devise.  Colclough  v.  Colclough,  I.  E.  4 
Eq.  263. 

The  rule  does  not  apply  to  the  case  of  a  series  of 
formal  limitations,  so  as  to  affect  one  gift  in  the  midst  of 
several  life  estates.    Re  Arnold* s  Estate,  83  B.  168. 

8.  A  fee  passes,  if  there  is  a  charge  on  the  devisee  Effect  of 
personally,  or  in  respect  of  the  property  devised,  whether  upon  tlTe 
the  charge  be  a  sum  in  gross  or  an  annual  sum.     Mat-  ^®^^^®®®- 
thews  V.  Windross,  2  K.   &  J.  406 ;  Pickwell  v.  Spencer, 
L.  E.  6  Ex.  190,  ib.,  7  Ex.  105. 

It  is  immaterial,  whether  the  payment  is  upon  a  con- 
tingency or  not.  Doe  d.  Thorn  v.  PhiUips,  8  B.  &  Ad. 
758  ;  Abrams  v.  Winshup,  8  Euss.  850. 

And  a  fee  has  been  held  to  pass,  where  a  mere  discre- 
tionary trust  was  imposed  upon  the  devisee.  Lloyd  v. 
Jackson,  L.  E.  1  Q.  B.  571,  ib.,  2  Q.  B.  269. 
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But  the  fee  will  not  pass,  if  sums  are  merely  charged 
upon  the  land  generally  and  not  upon  the  land  in  the 
hands  of  the  devisee ;  thus  a  devise  after  or  subject  to 
certain  payments  will  not  carry  the  fee.  Moor  v.  Denn 
d.  Mellor,  IB.  &  P.  558,  2  B.  &  P.  247 ;  Doe  d.  Sams 
V.  Garlick,  14  M.  &  W.  698  ;  Vick  v.  Stieter,  8  E.  &  B. 
219  ;  Burton  v.  Power,  8  K.  &  J.  170. 

And  where  there  is  a  devise  subject  to  a  charge  on 
the  devisee  without  words  of  limitation,  and  another  de- 
vise in  exactly  the  same  words  not  subject  to  a  charge, 
the  latter  will  not  carry  the  fee.  Right  d.  Compton  v, 
Compton,  9  East,  267  ;  Morris  v.  Lloyd,  88  Ii.  J.  Ex.  202. 

An  express  estate  for  life  will  of  course  not  be  en- 
larged by  a  charge.  Willis  v.  Lticas,  1  P.  Wms.  472 ; 
Doe  d.  Bardett  v.  Wrighte,  2  B.  &  A.  710. 

Nor  will  an  indefinite  devise,  if  it  appears  from  the  wiU, 
that  only  a  life  estate  was  meant  to  be  given.    Bolton  v. 
Bolton,  L.  R.  5  Ex.  145. 
Gift  over         4.  A  fee  passes,  if  the  land  is  given  over  in  a  manner 

IDCOnsis-  .  •     A         J         'jV  Ti»  XX 

tent  with  a  inconsistent  witn  a  me  estate. 

life  estate.        ^^  Thus  a  fee  is  implied  from  a  devise  over  upon  death 

of  the  devisee  under  21,  or  at  any  other  specified  time. 

Doe  V.  Cundall,  9  East,  400  ;.  Frogmorton  v.  Holiday,  8 

Burr.  1618,  1  W.  Bl.  585 ;  Re  English,  2  Ir.  Com.  L. 

284 ;  Burke  v.  Annis,  11  Ha.  282. 

6.  A  fee  is  also  implied  if  the  gift  over  is  upon  death 

before  a  certain  age,  and  without  issue  living  at  the  death. 

Toovey  v.  Bassett,  10  East,  460 ;  In  re  Harrison's  Estate, 

L.  E.  5  Ch.  408. 

It  makes  no  difference  whether  the  ^devise  is  vested 

or  contingent.    In  re  Harrison's  Estate,  supra. 
Effect  on  a       c.  It  seems  doubtful  whether,  where  there  is  an  indefi- 
chii^^of  nit«  devise  to  children,  a  mere  gift  over,  if  the  parent  dies 
agtftover    without  Buch  issue,  Will  give  the  children  the  fee.     See 

if  the 

parent  dies  Doe  d.  Cannon  v.  Rucastle,  8  C.  B.  876. 

withoat 
diildren. 
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But  if  the  fee  is  then  expressly  given  over,  it  seems 
the  children  would  also  take  the  fee.  Robinson  v.  Graij, 
9  East,  1 ;  Hutchinson  v.  Stephens,  1  Kee.  240 ;  see,  too. 
Re  Pollard's  Trusts,  8  D.  J.  &  S.  541. 

6.  A  devise  of  rents  and  profits  or  of  the  income  of  Devise  of 
lands  carried  an  estate  for  life  in  the  lands  before  the  profits 
Wills  Act,  and  since  the  Act  it  carries  the  fee.     Mannox  ^'^^  *^® 
V.  Greener,  14  Eq.  456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits 
for  a  time  that  may  last  for  ever.  Bunhury  v.  Doran, 
I.  R  9  C.  L.  284. 

But  a  devise  of  a  specific  annual  sum  out  of  land, 
though  it  happens  to  be  the  whole  amount  of  the  rents 
and  profits,  will  not  carry  the  land.  Going  v.  Hanlon, 
I.  E.  4  C.  L.  144. 

6.  "Where  property  is  excepted  out  of  a  devise  in  fee.  Exception 
the  exception  will  carry  as  large  an  interest,  as  the  devise  i^rge  an 
out  of  which  it  is  excepted.     Doe  d.  Knott  v.  Lawton,  4  ^***®j^ 
Bing.  N.  C.  455,  6  Sc.  SOS;  HiUy.  RaUey,  2  J.  &  H.  pertyont 

rk-rvo«  f»/»/»  ^^  which   it 

634 ;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  2oo.  is  excepted. 

7.  The  estate  of  a  cestui  que  trust  is  conmiensurate  The  estate 

Ox  ft  CfSttLh 

with  that  of  his  trustee,  and  therefore,  where  land  is  de-  quetruMi& 
vised  to  a  trustee  and  his  heirs  in  trust  for  a  person  with-  ^J^"J^th'*" 
out  words  of  limitation,  the  latter  takes  the  fee.  Moore  v.  ti»at  of  the 
CUghom,  10  B.  423,  12  Jur.  591 ;  Knight  v.  Selhy,  3  Sc. 
N.  E.  409,  8  M.  &  Gr.  92 ;  Challenger  v.  Shepherd,  8 
T.  R.  597  ;  see  Maden  v.  Taylor,  W.  N.  1876,  p.  101. 

But  this  does  not  apply,  where  the  trustees  take  for 
the  benefit  of  ulterior  devisees  as  well.  In  re  PoUard*s 
Estate,  8  D.  J.  &  S.  541. 

B.  Now,  by  the  28th  section  of  the  Wills  Act  a  devise  Effect  of 
without  words  of  limitation  passes  the  fee  or  other  the  ^^tin 
whole  estate  or  interest,  which  the  testator  had  power  to  y^^s  tho 
dispose  of  by  will,  unless  a  contrary  intention  shall  appear 
by  the  will. 

p  2 
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Contrary 
intention. 


The  fact,  that  the  will  contains  other  devises  with  words 
of  limitation,  will  not  prevent  a  devise  without  such  words 
from  passing  the  fee.    Wisden  v.  Wisden,  2  Sm.  &  G.  896. 

Nor  will  a  power  given  to  the  devisee  to  appoint  the 
property  generally  to  her  children  cut  a  devise  without 
words  of  limitation  down  to  a  life  estate.  Brook  v.  Brook, 
3  Sm.  &  G.  280.. 

But  a  devise  without  words  of  limitation,  followed  by  a 
devise  of  the  same  property  to  another  person  with  words 
of  limitation,  will  give  the  first  devisee  a  life  interest  only. 
Gravencfr  v.  Watkins,  L.  R.  6  C.  P.  500. 


What 
words 
create  an 
estate  tail. 


Effect  of 
BTiperadded 
words  of 
limitation 
and  distri- 
bution. 


To  create 
an  estate 
tail  the 


III.  Words  OF  Limitation  proper  to  pass  an 

Estate  Tail. 

A.  The  ordinary  mode  of  Umiting  an  estate  tail  is  by 
the  words  *' heirs  of  the  body*'  or  "issue." 

And  a  devise  to  A.  and  his  heirs  male,  or  to  A.  and  his 
heirs  lawfully  begotten,  is  ah  estate  tail.     Baker  v.  WaU, 

1  Ld.  Raym.  186 ;  TufneU  v.  BorreU,  20  Eq.  194 ;  Nan- 
Jan  V.  Legh,  7  Taunt.  85. 

Words  of  limitation  superadded  to  the  words  heirs  of 
the  body  will  not  cut  down  the  estate  tail  of  the  ancestor. 
Denn  d.  Gearing  v.  Shenton,  Cowp.  410. 

Nor  will  such  words  as  "  the  elder  son  of  the  ancestor 
to  be  preferred  to  the  second  or  younger  son,"  such  words 
merely  indicating  the  notion  the  testator  incorrectly 
entertained  of  the  descent  of  an  estate  taiL  Fetherston 
V.  Fetherston,  3  CI.  &  F.  67. 

And  probably  a  devise  to  A.  and  the  heirs  of  his  body 
as  tenants  in  common  would  give  A.  an  estate  tail,  not- 
withstanding Doe  d.  Strong  v.  Ooff,  11  East,  668.     See' 

2  Bl.  55,  58,  8  J.  &  Lat.  54. 

But  the  heirs,  where  the  word  is  to  be  used  as  a  word 
of  limitation,  must  be  the  heirs  of  the  ancestor.     There- 
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fore  a  devise  to  the  husband  for  life,  with  remainder  to  inheritance 

most  be 

the  heirs  of  the  body  of  the  husband  and  wife,  will  not  limited  to 
give  an  estate  tail,  because  no  person  can  be  supposed  to  ^^^  ^^  ° 
include  in  himself  the  heirs  of  himself  and  somebody  ^^**^® 

''    ancestor. 

else.     Fearne,  C,  E.  88 ;  see,  too,  AUgood  v.  Withers^  2 
Burr.  110. 

But  a  devise  to  the  husband  and  wife,  with  remainder 
to  the  heirs  of  the  body  of  the  husband  and  wife,  gives 
them  a  joint  estate  tail.     Fearne,  C.  B.  88. 

A  devise  to  husband  and  wife  for  life,  with  remainder  to  Distinction 
the  heirs  on  the  body  of  the  wife  by  the  husband  to  be  heireo/the 
begotten,  xests  in  both  an  estate  tail ;  but  if  the  remainder  ^fj^^  ^ 
be  limited  to  the  heirs  of  the  body  of  the  wife  by  the  ^«i"  ^    , 

•^    "^  ^  the  body  of 

husband  to  be  begotten,  the  wife  alone  has  an  estate  tail,  the  wife 
the  word  heirs  in  the  latter  case  being  considered  as  ap-    ^^ 
plied  to  the  wife  only.     Alpass  v.  Watkins,  8  T.  E.  616  ; 
Denn  v.  GiUott,  2  T.  E.  431 ;  Frogmorton  d,  Robinson  v. 
Wharrey,  2  W.  Bl.  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  re- 
mainder to  the  heirs  of  the  husband  on  the  body  of  the 
wife  begotten,  gives  the  husband  an  estate  in  special  tail. 
Roe  d.  Aistrop  v.  Aistrop^  2  W.  BL  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder 
to  the  heirs  to  be  begotten  on  the  body  of  the  wife  by  the 
husband,  gives  the  wife  no  estate  tail,  because  the  heirs  are 
not  applied  to  her  body.     Gossage  v.  Taylor,  Sty.  825. 

Where  there  is  a  joint  limitation  for  life  to  two  persons  ^ffect  of 
who  may  by  possibility  intermarry  (even  though  they  to  the  heirs 
may  be  respectively  married  already)  with  remainder  to  ff  ^v^^ 
the  heirs  of  their  bodies,  they  take  an  estate  tail.  aneestors 

,  who  may 

So,  too,  a  devise  to  a  man  and  the  heirs  of  his  body  by  intermarry. 
a  second  wife  gives  him  an  estate  tail  executed  in  posses- 
sion, though  the  devisee  had  a  wife  at  the  time.    Fearne, 
85.    Vent.  228. 

And  a  devise  to  the  wife  for  life,  with  remainder  to  the  ^®.?*°*  ^^ 

tail  after 
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poBsibiiity    heirs  of  her  body  by  the  testator,  where  the  testator  has 
extinct.        ^^  issue  by  his  wife,  nevertheless  makes  the  wife  tenant 

in  tail  after  possibility  of  issue  extinct.     Piatt  v.  Powles, 

2  Mau.  &  S.  66. 
Devise  in         But  a  devise  to  several  persons  who  cannot  marry,  and 
several  per-  the  heirs  of  their  bodies,  gives  them  joint  estates  for  life 
sons  who      with  several  inheritances  in  tail.     Tvfnell  y.  Borrell,  20 

cannot  "^ 

intermarry.  Eq.  194 ;  Fearne,  C.  R.  85. 

Devise  to  a      A  devise  to  a  man  or  the  heirs  of  his  body,  is  an  estate 

man  or  the 

heirs  of       tail.     Parkin  v.  Knight,  15  Sim.  83 ;  Wright  v.  Wright, 
^'      1  Ves.  sen.  409 ;  Harris  v.  Davis,  1  Coll.  416  ;  Oreenway 
V.  Greenway,  2  D.  F.  &  J.  128. 
Construe-         Ajid  a  similar  construction  has  sometimes  been  placed 

tion  of  a 

devise  to  a   upon  a  devise  to  A.  or  his  heirs,  both  before  and  since 
W^^""  ^^  the  WiUs  Act.     See  Read  v.  Snell,  2  Atk.  642,  p.  645  ; 
Lax^hlan  v.  Reynolds,  9  Ha.  797  ;  Adshead  v.  WiUetts,  29 
B.  358. 

Such  a  devise  would,  however,  probably  now  be  held 
to  be  substitutional  in  wills  since  the  Wills  Act,  as  it  is 
no  longer  necessary  to  change  '*  or  '*  into  "  and,"  in  order 
to  give  the  devisee  the  fee.  See  Parsons  v.  Parsons,  8 
Eq.  260. 
Construe-         3^  With  regard  to  realty,  "  the  word  issue  in  a  will 

tion  of  ^        "  *^        ^ 

devises  to  a  priiTid  facic  mcans  the  same  thing  as  heirs  of  the  body, 
his  issue,  and  is  to  be  construed  as  a  word  of  limitation."  Per 
Pai-ke,  B.,  in  Slater  v.  DangerfieU,  15  M.  &  W.  263. 

Thus  a  devise  to  A.  and  his  issue,  or  to  several  and 
their  issue,  as  tenants  in  common,  would,  it  seems,  give 
estates  tail.  Martin  v.  SwanneU,  2  B.  249  ;  Beaver  v. 
Noicell,  25  B.  551 ;  Campbell  v.  Bouskell,  27  B.  325. 

And  a  devise  to  A.  and  his  issue  living  at  his  death  has 
been  held  to  give  an  estate  tail.  University  qf  Oxford  v. 
Clifton,  1  Ed.  473. 

And  a  devise  to  A.  and  his  issue,  and  the  heirs  of  such 
issue,  with  a  gift  over  in  default  of  issue,  before  the  Wills 
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Act,  has  the  same  effect.     Franklin  v.  Lay,  6  Mod.  258, 
2  Bl.  59  n. 

But  a  devise  to  A.  and  his  issue  as  tenants  in  common,  Bffect  of 

.  words  of 

if  more  than  one,  the  tenancy  m  common  bemg  appued  distribu- 
to  the  issue  only,  or  to  A.  and  his  issue  to  be  divided  ^^Jhe^ 
among  them  as  A.  should  appoint,  where  there  are  words  "^^®  ^'^^y- 
to  carry  the  fee,  gives  A.  an  estate  for  life,  with  remainder 
to  his  issue  in  fee.     Doe  d.  Oilman  v.  Elvey,  4  East,  818 ; 
Hockley  v.  Mawbey,  1  Ves.  jun.  142.      In  Doe  d.  Davy 
V.  Burnsall,  6  T.  R.  80, 1  B.  &  P.  215,  the  word  issue  was 
explained  to  mean  children  by  the  gift  over,  if  such  issue 
died  without  issue. 

And  a  devise  to  several  and  their  issue  and  their  heirs  The  rale  in 
as  tenants  in  common,  gives  an  estate  tail,  according  to  q^' 
the  rule  in  Wild's  Case  (post),  if  there  are  no  issue  at  the  applies  to  a 

;  limitation 

date  of  the  devise.     Underhill  v.  Roden,  2  Ch.  D.  494.       to  a  man 

and  his 
issue  in  fee 
as  tenants 

rV.   WOBDS  OCCASIONALLY  USED  AS  WoRDS   OP  m  common. 

Limitation. 

A,  The  words  son  and  child  may  be  used  as  words  of  Words  son 
limitation,  if  the  testator  has  clearly  shown  his  intention  used  as 
so  to  use  them.     *'  If  the  word  son  be  not  used  as  a  desi^-  J^'-totion. 
natio  persance,  but  with  a  view  to  the  whole  class,  or  as 
comprising  the  whole  of  the  male  descendants  severally  and 
successively,  then  it  is  the  manifest  intention  of  the  testa- 
tor to  give  an  estate  tail."    Mellish  v.  Mellish,  2  B.  &  C. 
520.     Thus,  if  the  devise  is  to  A.,  and  if  he  dies  not 
having  a  son  over,  A.  takes  an  estate  tail  in  a  case  before 
the  Wills  Act.    Bifield's  Case,  cited  1  Vent.  281 ;  MiU 
liner  v.  Robinson,  1  Moore,  682,  pi,  939. 

The  same  is  the  case,  if  the  devise  be  to  A.  for  life,  and 
then  to  his  son  if  he  has  one,  and  in  default  of  such 
issue  over.  Robinson  v.  Robinson,  1  Burr.  38,  2  Ves. 
sen.  225,  8  Atk.  736;  Mellish  v.  MeUish,  2  B.  &  Cr.  520  ; 
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Doe  d.  Garrod  v.  Garrod,  2  B.  &  Ad.  87  ;  Bell  v.  BeU,  15 
Ir.  Ch.  517  ;  Andrew  v.  Andrew,  1  Ch.  D.  410. 
Eldest  son.       B.  The  term  **  eldest  son  "  is  less  susceptible  of  a  col- 
lective meaning  than  son  or  child.     Doe  d.  Burrin  v. 
Chorltony  1  Scott  N.  R.  290, 1  M.  &  dr.  429.     But  it  will 
receive  this  meaning  if  the  intention  is  clear.     Lewis  v. 
Puxley,  16  M.  &  W.  733 ;  deary's  Trust,  16  Ir.  Ch.  438. 
As  between       And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son 
tail  in  the    f*or  life,  and  so  on  to  the  eldest  son  of  the  family,  an 
^on^the^^      estate  tail  in  remainder  will  be  given  to  A.,  and  not  to 
Court  pre-    his  eldest  son,  so  as  to  take  in  the  largest  number  of 

fers  the 

former.        descendants.     Forsbrooke  v.  Forsbrooke,  L.  R.  3  Ch,  93. 
C.  In  the  same  way  the  word  children  may  be  a  word 

of  limitation.  " 
Children  1.  Thus  a  devise  to  A.  to  hold  to  him  and  his  children 

word  of       for  ever,  or  to  A.  and  his  children  for  ever,  or  to  A.  and 
limitation,    j^jg  children  lawfully  begotten  for  ever,  gives  A.  an  estate 

tail.     Davie  v.  Stevens,  Dougl.  321 ;  Broadhurst  v.  Mor- 
ris, 2  B,  &  Ad.  1 ;  Wood  v.  Baron,  1  East,  259 ;  Roper  v. 

Roper,  L.  E.  3  C.  P.  32 ;  36  L.  J.  C.  P.  27,  37  ib.  7. 

See,  too,  Doe  d.  Gigg  v.  Bradley,  16  East,  399. 
In  such  cases  children  would  seem  to  be  a  word  of 

limitation  quite  independently  of  the  so-called  rule  in 

Wild's  Case,  6  Rep.  17. 
Devise  to         So  a  devise  of  all  the  testator's  property  to  A.  and  his 
children  in  children  in  succession  gives  A.  an  estate  tail.     Earl  oj 
succession.    Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613 ;  see 

Snowball  v.  Proctor,  2  Y.  &  C.  C.  478. 
Rale  hi  2.  A  simple  devise  to  A.  and  his  children,  where  A. 

Cote. '        ^^^  ^^  children  at  the  time  of  the  devise,  gives  him  an 

estate  tail.     Wild's  Case,  6  Co.  Rep.  17. 

And  for  this  purpose  a  child  en  ventre  at  the  date  of  the 

will  is  considered  as  non-existent.     Roper  v.   Roper, 

L.  R.  3  C.  P.  82. 
Power  to  The  rule  applies,  though  the  testator  may  expressly 

appoint  the 
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give  the  parent  a  power  of  appointing  the  property  in  property  to 
question  among  his  children.     Seale  v.  Barter,  2  B.  &  P.  not  incon- 
485 ;  Clifford  v.  Brooke,  I.  E.  10  C.  L.  179.  ^l^ 

8.  There  may,  however,  be  an  intention  shown  that  the  es^te  tail, 
parent  was  not  to  take  an  estate  tail.  Exceptions. 

Thus,  in  Buffar  v.  Bradford,  2  Atk.  220,  the  testator 
showed  that  he  contemplated  the  mother  and  children  as 
taking  joint  interests  at  a  period  subsequent  to  his  death. 
And  in  Grieve  v.  Grieve,  4  Eq.  180,  where  there  was  a 
devise  of  a  house  to  the  testator's  nieces  and  their 
children,  and  if  they  have  not  any  over,  a  direction  that 
the  furniture  was  to  go  with  the  house  was  held  sufficient 
to  show  that  an  estate  tail  could  not  have  been  intended. 

4.  If  there  are  any  children  living  at  the  time  of  the  If  there  are 

children 

devise,  the  term  children  is  primd  facie  not  a  word  of  living  at 
limitation.     Byng  v,  Byng,  10  H.  L.  171 ;  Gates  v.  Jack-  J^e  de^Le 
son,  2  Str.  1172  ;  Jeffery  v.  Honywood,  4  Mad.  898.  «^1^^  ^ 

But  this  rule  bends  to  evidence  of  a  contrary  inten-  /a<?tc  not  a 
tion ;  thus,  a  direction  that  certain  things  are  to  go  as  limitation, 
heirlooms  with  the  estate,  is  sufficient  to  rebut  a  joint  Contrary 

intention. 

tenancy,  and  to  show  that  an  estate  tail  was  intended  to 
be  given.     Byng  v.  Byng,  10  H,  L.  171. 

The  rule  in  Wildes  Case  does  not  apply  to  personalty.  The  mle  in 
Audsley  v.  Horn,  26  B.  196,  1  D.  F.  &  J.  226.  Case  doea 

not  apply 
to  person- 
alty. 

V.  The  Eule  in  Shelley's  Case. 

The  construction  of  devises  to  heirs,  and  heirs  of  the 
body,  after  a  prior  estate  of  freehold  in  the  ancestor,  is 
governed  by  the  so-called  rule  in  Shelley's  Case. 

It  may  be  laid  down  generally,  that  where  the  ancestor  The  mle  in 
by  any  will  takes  an  estate  of  freehold,  whether  by  impli-  ckm 
cation  or  direct  limitation,  and  whether  it  may  or  may  not  "***®^' 
determine  in  his  lifetime,  and  in  the  same  will  an  estate 
is  limited  by  way  of  remainder,  either  mediately  or  imme- 
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diately,  to  his  heirs  in  fee  or  in  tail,  that  always  in  such 
case  the  heirs  are  words  of  limitation  of  the  estate  and 
not  words  of  purchase,  and  therefore  the  ancestor  takes 
an  estate  in  fee  or  in  tail  as  the  case  may  be.  Shelley^s 
Case,  1  Co.  93  b.,  Fearne,  C.  E.  33,  40 ;  Pybus  v.  Mitford, 

1  Ventr.  372 ;  Curtis  v.  Price,  12  Ves.  99. 

The  two  limitations  must  be  in  the  same  instrument, 
but  the  Court  considers  a  will  and  codicils  for  this 
purpose  as  one  instrument.      Hayes  d.  Foorde  v.  Foorde, 

2  W.  Bl.  698. 

The  rule  applies  equally  to  limitations  of  freehold  and 
copyhold  estates,  and  to  estates  pur  a/utre  vie.  Doe  d. 
Jeff  V.  Robinsm,  8  B.  &  Cr.  296,  2  Ma.  &  E.  249;  see 
2  D.  &  War.  327;  Crozier  v.  Crozier,  3  D.  &  War. 
378. 

It  applies  to  limitations,  which  are  both  legal  or  both 
equitable :  Spence  v.  Spence,  12  C.B.N.  S.  199 ;  even 
where  the  first  is  for  the  separate  use  of  a  married  woman. 
Fearne,  C.  E.  56 ;  Pitt  v.  Jackson,  2  B.  C.  C.  51. 

It  does  not  apply  to  cases  where  one  limitation  is  legal 
and  the  other  equitable.  Right  v.  Creber,  5  B.  &  C.  866 ; 
Collier  v.  McBean,  34  L.  J.  Ch.  555. 

The  rule  does  not  apply  so  as  to  destroy  intermediate 
contingent  limitations  by  merger,  even  in  cases  before 
8  &  9  Vict.  c.  106.  Lewis  Bowles'  Case,  11  Eep.  80 ; 
Fearne,  C.  E.  36.  ^ 

Nor  does  it  apply  where  the  estate  to  the  heir  is 
limited,  not  by  way  of  remainder  simply,  but  as  a  con- 
ditional limitation  or  as  an  alternative  contingent  re- 
mainder. Lloyd  V.  Carew,  Prec.  Ch.  72,  Show  P.  C.  137; 
see  Fearne,  275 ;  Plunket  v.  Holmes,  1  Lev.  11,  Eaym. 
28,  Fearne,  341 ;  Crojts  v.  Middleton,  2  K.  &  J.  194,  8 
D.  M.  &  G.  192. 
Application  The  rules  of  construction  with  reference  to  cases  coming 
whCTethe*    within  the  operation  of  the  rule  in  Shelley's  Case    are 
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settled  by  the  leading  cases  of  Jeason  v.  Wright,  2  Bl.  1,  limitation 

and  Roddy  v.  Fitzgerald,  6  H.  L.  823.  heirs  or 

A.  Where  the  words  heirs  or  heirs  of  the  body  are  used  ^^  ^^^£ 

in  the  limitation  of  the  inheritance  the  rule  appHes :  t^^e  aacea- 

tor. 

1.  Although  the   limitation   of  the    freehold    to   the  aggtric- 
ancestor  may  be  followed  by  words  clearly  indicating  an  *jj*'*^  ^^^ 
intention  that  his  estate  is  to  be  for  life  only.  of  the  an- 

Thus,  it  is  immaterial,  that  the  estate  of  the  ancestor  immate- 
may  be  declared  to  be  "  for  life  and  no  longer  :  "  Roe  d.  ™^' 
Thong  v.  Bedford,  4  Man.  &  S.  862,  1  B.  C.  C.  813 ; 
Robinson  v.  Robinson,  1  Burr.  88,  3  B.  P.  C.  180,  2  Ves. 
sen.  225 ;  that  he  is  made  unimpeachable  for  waste : 
Jones  V.  Morgan,  1  B.  C.  C.  206  ;  Bennett  v.  Earl  of 
Tankervilk,  19  Ves.  170 ;  that  powers  are  expressly  given 
him  which  would  be  implied  if  he  were  tenant  in  tail, 
such  as  powers  to  jointure  and  make  leases :  Baile  v. 
Coleman,  2  Vem.  668  ;  Jones  v.  Morgan,  1  B.  C.  C.  206 ; 
Broughton  v.  Langley,  2  Ld.  Ray.  873 ;  that  his  estate  is 
made  subject  to  the  obligation  of  keeping  the  buildings 
in  repair :  Jesson  v.  Wright,  2  Bligh,  1 ;  that  there  is  a 
restraint  upon  alienation  for  longer  than  his  life  :  Perrin 
V.  Blake,  1  W.  Bl.  672  ;  Hayes  d.  Foorde  v.  Foorde,  2  W. 
Bl.  698 ;  and  that,  where  there  is  no  executory  trust, 
there  is  a  declaration  that  special  care  should  be  taken 
that  it  should  never  be  in  the  power  of  the  ancestor  to 
dock  the  entail :  Leonardo  v.  Earl  of  Sussex,  2  Vem.  526  ; 
and  that  there  is  a  limitation  to  trustees  to  preserve 
contingent  remainders.  Wright  v.  Pearson,  Amb.  358,  1 
Ed.  119. 

2.  The  rule  applies,  where  words  of  limitation  are  Words  of 
superadded  to  the  limitation  to  the  heirs  or  heirs  of  the  superadded 
body,  provided  such  words  are  not  inconsistent  with  the  ^ord\eiiB 
nature  of  the  descent  pointed  out  by  the  first  words,  for  ^  "*<>* 

make  it  a 

such  words  may  be  looked  upon  as  an  explanation  of  word  of 
what  the  testator  supposed  to  be  the  course  of  the  descent 
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Words  of 
distribn- 
tion  super- 
added. 


under  an  estate  tail,    and  expressio  eorum  qtue   tacite 
insunt  nihil  operatur. 

Thus  words  limiting  the  estate  of  the  heirs  to  a  Hfe 
estate  :  Boe  d.  Elton  v.  Stenlake,  12  East,  515  ;  Hugo  v. 
WilUants,  14  Eq.  224  ;  or  to  a  life  estate  without  power 
to  sell  or  dispose,  will  be  rejected.  Hayes  v.  Foorde,  2 
W.  Bl.  698. 

The  same  will  be  the  case  with  words  of  limitation  in 
fee  or  in  tail,  superadded  to  the  word  heirs  or  heirs  of 
the  body. 

Thus  a  limitation  to  the  heirs  of  the  body  of  the  an- 
cestor and  their  heirs,  or  their  heirs,  executors,  adminis- 
trators, and  assigns  for  ever :  Morris  d.  Andrews  v.  Le 
Gay,  cited  2  Burr.  1108,  and  8  T.  R.  518 ;  Kinch  v. 
Ward,  2  S.  &  St.  409  ;  Measure  v.  Gee,  5  B.  &  Aid.  910  ; 
Nash  V.  Coates,  3  B.  &  Ad.  839 ;  or  to  the  heirs  male  of 
the  body  of  the  ancestor,  and  their  issue :  MinshuU  v. 
MinshuU,  1  Atk.  411 ;  or  to  the  heirs  male  of  his  body 
in  tail,  in  strict  settlement :  Douglas  v.  Cangreve,  1  B. 
69  ;  or  to  the  heirs  male  of  his  body,  and  the  heirs  male 
of  the  body  of  every  such  heir  male  severally  and  succes- 
sively as  they  should  be  in  priority  of  birth,  every  elder^ 
and  the  heirs  male  of  his  body,  to  be  preferred  to  every 
younger:  Legatt  v.  Sewell,  1  Eq.  Abr.  395,  p.  7,  1  P. 
Wms.  37 ;  see  Feame,  159,  160 ;  see  Fetherston  v. 
Fetherston,  3  CI.  &  F.  67,  9  Bl.  237 ;  will  not  avail  to 
give  the  heirs  an  estate  by  purchase. 

8.  Words  of  distribution  following  the  limitation  of 
the  inheritance  will  not  prevent  the  application  of  the 
rule,  "  for  it  does  not  follow  that  the  testator  did  not  in»* 
tend  that  heirs  of  the  body  should  take  because  they 
could  not  take  in  the  mode  prescribed.** 

Thus  a  declaration  that  the  heirs  are  to  take  as  tenants 
in  common,  and  not  as  joint  tenants  ;  Doe  d.  Candler  v. 
Smith,  7  T.  E.  631 ;  Bennett  v.  Earl  of  TankerviUe,  19 
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Ves.  170 ;  or  equally  among  them,  share  and  share  alike  : 
Doe  d,  Atkinson  v.  Feather  stone,  1  B.  &  Ad.  944 ;  or  in 
such  shares  and  proportions  as  the  ancestor  should  ap- 
point :  Jesson  v.  Wright,  2  Bl.  1 ;  see  Roddy  v.  Fitz- 
gerald, 6  H.  L.  823  ;  Dunk  v.  Fenner,  2  B.  &  M.  557 ;  or 
"  as  well  male  as  female,"  or  "  whether  sons  or 
daughters "  as  tenants  in  common :  Doe  d.  BosnaU  v. 
Harvey,  4  B.  &  C.  610 ;  Pierson  v.  Vickers,  5  East,  548, 
will  not  prevent  the  operation  of  the  rule. 

In  such  a  case  it  makes  no  difference  that  the  lands  are  GfaTelkiBd 
gavelkind.    Doe  d,  Bosnall  v.  Ha/rvey,  supra,  overruling 
Doe  V.  Laming,  2  Burr.  1100. 

The  absence  of  a  gift  over  in  default  of  issue  is  imma- 
terial.    Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944. 

4.  Nor  will  words  of  distribution  and  limitation  to-  Wordaof 
gether,  superadded  to  the  limitation  of  the  inheritance,  tion  and 
prevent  the  operation  of  the  rule.  s^jSlS^*^^'^ 

It  has  sometimes  been  laid  down  that  words  of  distri-  »dded. 
bution  and  limitation  together,  superadded  to  the  heirs, 
would  make  the  latter  a  word  of  purchase,  but  the  rule 
is  now  clearly  settled,  overruling  Oretton  v.  Haward,  6 
Taunt.  94,  2  Marsh.  9,  and  Crump  d.  WooUey  v.  Nor- 
wood, 7  Taunt.  862,  2  Marsh.  161;  see  Anderson  v. 
Anderson,  80  Beav.  209 ;  Mills  v.  Seward,  1  J.  &  H. 
783 ;  Qrimson  v.  Downing,  4  Dr.  125 ;  and  see  Jordon 
V.  Adams,  9  C.  B.  N.  S.  488. 

Lord  Chief  Justice  Cockbum,  in  the  last  cited  case,  p. 
497,  thus  sums  up  the  law  with  reference  to  the  extent 
of  the  application  of  the  rule  in  Shelley^ s  case,  where  the 
words,  heirs  or  heirs  of  the  body  are  used  :  "  No  inci- 
dent, superadded  to  the  estate  for  life,  however  clearly 
showing  that  an  estate  for  life  merely,  and  not  an  estate 
of  inheritance,  was  intended  to  be  given  to  the  first 
donee,  nor  any  modification  of  the  estate  given  to  the 
heirs,  however  plainly  inconsistent  with  an  estate  of  in- 
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heritance,  nor  any  declaration,  however  express  or. em- 
phatic, of  the  devisor,  can  be  allowed,  either  by  inference 
or  by  force  of  express  direction,  to  qualify  or  abridge  the 
estate  in  fee  or  in  tail,  as  the  case  may  be,  into  which, 
upon  a  gift  to  a  man  for  life,  with  remainder  to  his  heirs 
or  the  heirs  of  his  body,  the  law  inexorably  converts  the 
entire  devise  in  favour  of  the  ancestor." 

The  words  heirs  or  heirs  of  the  body  ynH,  however,  be 

construed  as  words  of  purchase  : 

Words  of  1.  When  words  of  limitation  are  superadded  to  them 

superadded  inconsistent  with  the  nature  of  the  descent  pointed  out 

incoiifliB^      Y)y  the  first  words,  as  where  the  limitation  is  to  a  man  for 

tent  With        f  ' 

the  course    life,  and  after  his  decease  to  the  use  of  his  heirs  and  the 
of  an  estate  heirs  female  of  their  bodies.     Fearne,  C.  E.  182  ;  SheU 

^ton""    %'«  ^^^'  1  ^^P-  f^l-  88,  95  b. 

There  appears  to  be  no  other  authority  for  this  rule 

than  the  argument  of  counsel  in  Shelley's  Case,  cited  with 
approbation  by  Fearne,  C.  E.,  p.  182.  It  has,  however, 
been  followed  in  a  case  where  the  word  issue  and  not 
heir  was  used.  See  Hamilton  v.  West,  10  Ir.  Eq.  75.  In 
that  case  the  devise  was  to  Margaret  for  life  remainder 
to  her  issue  female  and  the  heirs  of  their  bodies ;  and 
it  was  held  that  Margaret  took  only  a  life  estate,  with 
remainder  to  her  daughters  in  tail  general,  and  there 
seems  no  reason  for  supposing,  that  the  same  principle 
would  not  be  applied,  where  the  word  heirs  instead  of 
issue  is  used.  See  Dodds  v.  Dodds,  10  Ir.  Ch.  476 ;  11 
ib.  874. 
What  is  an  In  the  absence  of  authority  it  is  doubtful,  what  amount 
tent°^rae  ^^  discrepancy  between  the  two  courses  of  descent,  will 
of  descent,  justify  the  application  of  this  rule.  Fearne,  C.  R.  p.  183, 
points  out  that  '^  there  does  not  appear  to  be  the  same 
inconsistency  in  construing  the  first  words,  which  describe 
heirs  special,  to  be  words  of  limitation,  where  the  super- 
added words  extend  to  heirs  general,  as  there  is  where 
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the  first  words,  and  those  engrafted  on  them,  distinguish 
two  different  incompatible  courses  of  descent,  and  would 
not  cany  the  estate  to  the  same  person ;  in  the  latter 
case  it  is  absolutely  impossible,  by  any  implied  qualifica- 
tion, to  reconcile  the  superadded  words  to  those  preceding 
them,  so  as  to  satisfy  both  by  construing  the  first  as 
words  of  limitation ;  whereas,  in  the  former  case,  the 
superadded  words  are  not  contrary  to  or  incompatible 
with  the  preceding,  but  in  their  general  sense  include 
them ;  and  there  is  no  improbability  in  the  supposition 
that  they  were  used  by  the  testator  in  the  same  qualified 
sense  as  the  preceding ;  and  then  both  may  be  satisfied^ 
by  taking  the  first  as  words  of  limitation."  In  Hamilton 
V.  West,  however,  the  question  was  between  an  estate  in 
tail  female  in  the  ancestor  and  an  estate  in  tail  general 
to  the  daughters,  the  latter  of  which  would,  "  in  their 
general  sense,"  have  included  the  former ;  and  it  seems, 
therefore,  that  Feame's  remark  must  be  taken  with  some 
modification. 

2.  Where  the  testator  has,  either  by  express  words,  or  Thet«ta- 
by  implication,  interpreted  the  meaning  he  intended  to  interpret 
convey  by  the  term  heirs  or  heirs  of  the  body,  those  words  ^^^^'^  be 
may  be  words  of  purchase.  Jaa  used 

bue  worci 

In  Fetherston  v.  Fetherston,  3  CI.  &  F.  67,  Lord  heim 
Brougham  lays  down,  '^  If  there  is  a  gift  to  A.  and  the 
heirs  of  his  body,  and  then,  in  continuation^  the  testator, 
referring  to  what  he  had  said,  plainly  tells  us  that  he 
used  the  word  heirs  of  the  body  to  denote  A.'s  first  or 
other  sons,  then  clearly  the  first  taker  would  only  take  a 
life  estate." 

However,  the  mere  insertion  of  such  words  as,  if  more  Effect  of 

the  words 

than  one  child,  or,  if  only  one  child,  then  to  such  child,  is  "if  more 
not  sufficient  to  show  that  the  testator  meant  by  heirs  of  chiid^to 
the  body,  children.    Eoddy  v.  Fitzgerald,  6  H.  L.  823 ;  ^^,. 
Jesson  V.  Wright,  2  Bl.  1. 
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And  even  if  the  words  are,  if  there  be  but  one  sttch  child, 
to  such  child,  his  or  her  heirs  for  ever,  the  term  heirs  of 
the  body  will  not  be  held  to  mean  children,  if  there  are 
no  words  to  carry  the  fee  to  them,  except  in  the  event  of 
there  being  only  one  child.  Bridge  v.  Chapman,  Notes  of 
Cases,  L.  J.,  July  10, 1875,  118 ;  see  Ryan  v.  Cowley,  LI. 
&  G.  temp.  Sug.  7. 

But  in  similar  cases  heirs  of  the  body  will  be  construed 
as  children,  if  there  are  words  giving  them  an  estate  in 
fee  or  in  tail.  Ooodtitle  d.  Sweet  v.  Herring,  1  East, 
264 ;  Gummoe  v.  Howes,  28  B.  184.  In  Poole  v.  Poole, 
8  B.  &  P.  620,  this  construction  was  rebutted  by  other 
limitations. 

So  if  the  testator,  after  using  the  words  heirs  of  the 
body,  continues,  "  that  is  to'  say,  the  first,  second,  and 
other  sons,  etc."     Lowe  v.  Daviea,  2  Ld.  Baym.  1561. 

Or  again,  the  testator  may  explain  his  meaning  by 
reference  to  other  limitations.  Meredith  v.  Meredith,  10 
East,  503 ;  Doe  d.  WoodaU  v.  WoodaU,  8  C.  B.  849 ; 
East  V.  Tv)yf<yrd,  4  H.  L.  517. 

And  the  word  heirs  of  the  body,  coupled  with  a  refer- 
ence to  the  ancestor,  as  their  father,  must  mean  children. 
Jordan  v.  Adams,  9  C.  B.  N.  S.  483. 

B.  The  application  of  the  rule  in  SheUey^s  Case  is  the 
same,  where  the  words  are  first  heirs  male  or  heirs  of 
the  body  who  shall  attain  twenty-one.  MinshuU  v. 
MinshvU,  1  Atk.  411 ;  ToUer  v.  Attwood,  15  Q.  B.  929. 

C.  When  the  word  heir  is  used  in  the  singular,  the 
rules  of  law  are  less  stringent  in  uniting  the  limitation  of 
the  inheritance  to  the  estate  for  life  of  the  ancestor. 

1.  However,  the  word  heir,  in  the  singular,  without 
words  of  limitation  superadded,  is  a  word  of  limitation 
and  not  of  purchase,  even  when  such  words  as  "  next "  or 
"  first "  are  added  to  it.  Blackburn  v.  Stables,  2  V.  &  B. 
867  ;  Burley's  case,  cit.  1  Vent.  230 ;  Whiting  v.  WHkins, 
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1  Bulst.  219;  Richards  v.  Lady  Bergavenny,  2  Vera. 
824 ;  JVfiite  v.  Collins,  Com.  Rep.  289 ;  Dubber  d.  Trol- 
lope  V.  TroUope,  Ambl.  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever 
makes  no  difference.  Fuller  v.  Chamier,  L.  R.  2  Eq.  682. 

2.  But  words  of  limitation  in  fee  or  in  tail,  superadded  ^opis  o^ 
to  the  word  heir,  make  it  a  word  of  purchase.     Archer^s  superadded 
case,  1  Co.  66 ;  Feame,  C.  R.  150 ;  Gierke  v.  Day,  Moore,  ^oJ^^gir 
693 ;  WiUis  v.  Hiscox,  4  M.  &  Cr.  197  ;  Greaves  v.  Simp- 

son,  12  W.  R.  773 ;  10  Jur.  N.  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir 
male  of  his  body,  and  the  heirs  and  assigns  of  such  heir 
male  for  ever,  followed  by  a  gift  over,  if  A.  died  without 
leaving  any  son  of  his  body,  has  been  held  to  give  A.  a 
life  estate  only.  Chamberlayne  v.  Chamberlayne,  6  E.  & 
B.  625. 

■ 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for 
life,  in  as  much  as  he  is  not  to  have  the  inheritance,  he 
cannot  take  as  heir  by  descent.  White  v.  Collins,  Com. 
289. 

D.  The  application  of  the  rule  in  Shelley's  case,  where  The  rule  in 
the  limitation  is  to  the  issue  of  the  ancestor,  who  takes  Case  ap- 
a  prior  estate  of  freehold :  thSte! 

"  The  authorities  clearly  show  that,  whatever  be  the  ^^^'}^ ^  ^ 

the  issue  of 

prima  facie  meaning  of  the  word  issue,  it  will  yield  to  a  tenant 
the  intention  of  the  testator  to  be  collected  from  the  wUl,  ^._,.   * 

'   Distinction 

and  that  it  requires  a  less  demonstrative  context  to  show  between 
such   intention  than   the  technical   expression  heirs  of  issue  and 
the  body  would  do."     Per  Alderson,  B.,  Lees  v.  Mosley,  ^®"™" 
1  Y.  &  C.  Ex.  609. 

This  doctrine  was  questioned  by  Lord  Wensleydale 
in  Roddy  v.  Fitzgerald,  6  H.  L.  882 : — "  I  certainly 
feel  a  difficulty  in  figuring  to  myself,  what  precise 
sort  of  context  would  be  sufficient  to  alter  the  sense 
of  the  word  issue,  which  would  not  have  the  same  effect, 

Q 


^   I 
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if  the  words  used  were  the  admitted  technical  words, 
heirs  of  the  hody."  There  can,  however,  be  no  doubt 
that  words  of  modification  will  more  readily  convert  the 
word  issue  than  the  word  heirs  into  a  word  of  purchase, 
and  the  remark  of  Lord  Wensleydale  must  be  held  to 
apply  to  cases  where  other  words  have  interpreted  the 
word  issue  to  mean  children.     Thus : 

1.  Words  of  distribution  alone,  superadded  to  the 
word  issue,  in  cases  where  the  issue  would  not  take  the 
inheritance,  will  not  make  it  a  word  of  purchase.  Doe 
d.  Bhndford  v.  Appliriy  4  T.  E.  82 ;  Doe  d.  Cock  v. 
Cooper,  1  East,  229  ;  Roddy  v.  Fitzgerald,  6  H,  L.  823  ; 
Colchugh  v.  Colchugh,  I.  E.  4  Eq.  268;  Woodhonse  v. 
Herrick,  1  K.  &  J.  852. 

This  is  clear,  when  there  is  a  gift  over  upon  an  in- 
definite failure  of  issue ;  but  it  seems,  that  a  gift  over 
is  immaterial,  since,  under  the  old  law,  the  issue,  if 
they  took  as  purchasers,  could  only  take  for  life,  and, 
therefore,  the  testator's  general  intent  to  benefit  all 
the  issue  would  fail.  See  per  Wood,  V.-C,  in  Kavanagh 
V.  Morland,  Kay,  16,  27,  where  the  same  construction 
prevailed,  although  the  gift  over  was  in  default  of  issue 
of  the  tenant  for  life  living  at  his  death  ;  and  this  is  in 
accordance  with  Doe  v.  Rucastle,  8  C.  B.  876. 

2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to 
the  word  issue,  where  there  is  a  limitation  in  default  of 
issue  in  cases  before  the  Wills  Act,  will  not  make  it  a 
word  of  purchase,  provided  they  do  not  change  the  course 
of  descent.  Roe  d.  Dodson  v.  Orew,  2  Wils.  824,  Wihn. 
272 ;  Denn  d.  Webb  v.  Puckey,  5  T.  E.  299 ;  Frank  v. 
Stovin,  8  East,  648 ;  Griffiths  v.  Evan,  5  B.  241. 

The  same  rule  applies,  where  the  gift  over  is  on  failure 
of  issue  living  at  the  death  of  the  person,  to  whom  the 
prior  estate  is  limited,  or  on  death  of  the  issue  under 
twenty-one.     Warren  v.  Travers,  I.  E.  2  Eq.  466 ;  see 
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Fetkerston  v.  Fetherston,  3  CI.  &  F.  67, 9  Bl.  237.  Merest 
V.  James,  1  B.  &  B.  484,  4  J.  B.  Moo.  327,  must  be 
considered  overruled. 

Whether  the   absence   of   a  gift   over  in   default   of  Effect  of 
issue  will  convert  it  into   a  word  of  purchase   seems  of  a  gift 
doubtful.     In  Doe  d.  Cooper  v.  Collis,  4  T.  E.  294,  a  de-  ^^^^  ^f  * 
vise  to  S.  for  life,  and  after  her  decease  to  the  issue  of  "^uo- 
her  body  and  their  heirs  for  ever,  without  any  limitation 
in  default  of  issue,  was  held  to  give  S.  an  estate  for  life 
only ;  but  the  judgment  was  not  based  upon  the  absence 
of  a  limitation  over  in  default  of  issue,  and  the  authority 
of  the  case  seems  questionable.     On  the  whole  it  seems, 
that  when  the  fee  is  already  in  the  issue,  the  gift  over  can 
have  no  influence  either  way,  the    dying  without  issue 
being  held  to  refer  to  such  issue  as  were  before  mentioned. 
See  the  remarks  of  Wood,  V.-C,  Kay,  16,  27 ;  and  see 
Montgomery  v.  Montgomery y  8  J.  &  Lat.  47. 

3.  If,  however,  the  superadded  words  of  limitation 
alter  the  course  of  descent,  the  issue  will  take  as  pur- 
chasers. Hamilton  v.  West,  10  Ir.  Eq.  75 ;  Dodds  v. 
Dodds,  10  Ir.  Ch.  476,  11  ib.  374,  ante,  p.  222. 

4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distri-  Words  of 

limitation 

bution,  superadded  to  the  word  issue,  make  it  a  word  of  and  dis- 
purchase,  whether  there  is  a  limitation  over  in  default  of  ^p^Sed 
issue  or  not.    Lees  v.  MosUy,  1  Y.  &  C.  Ex.  589  :  Cro-  make  issue 

^  '  a  word  of 

sAer  V.  Crozier,  3  D.  &  War.  373 ;  Greenwood  v.  Rothivell,  purchase. 
6  M.  &  Gr.  628  ;  6  Sc.  N.  E.  670 ;  Montgomery  v.  Mont- 
gomery, 3  J.  &  Lat.  47 ;  Slater  v.  Dangerfield,  15  M.  & 
W.   263;    ColcUmgh  v.    Colclough,   I.   R.  4   Eq.   263; 
M'Kenna  v.  Eager,  I.  E.  9  C.  L.  79. 

It  makes  no  difference,  whether  a  fee  be  given  to  the 
issue  by  express  words  or  by  implication.  Bradley  v. 
Cartwright,  L.  E.  2  C.  P.  511. 

5.  It  may  be  noticed  that,  in  wills  coming  under  the  Words  of 
operation  of  the  Wills  Act^  a  devise  to  A.  for  life,  and  uon  euper- 

Q  2 
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life  and  his 
issue  or  any 
of  them. 


after  his  death  to  his  issue  as  tenants  in  common,  will 
fall  under  the  last  head,  since  under  such  words  the  issue 
would  take  a  fee. 

6.  In  King  v.  BurcheU,  Amb.  379,  4  T.  R.  296  n.  a 
direction  against  alienation  by  the  tenant  for  life  and  his 
issue,  or  any  of  them,  was  held  to  show  that  the  word 
issue  was  used  as  a  word  of  limitation.  See,  too,  Tate 
V.  Clark,  1  B.  100. 


CHAPTER  XX. 

ESTATES  OP  TRUSTEES. 

I.   In  what  cases   Trustees  take   the  Legal 

Estate. 

A  devise  to  the  use  of  A.,  in  trust  for  B.,  gives  A.   Effect  of 
the  legal  estate  by  analogy  to  the  Statute  of  Uses ;  while,  of  ^Usee  on 
similarly,  a  devise  to  A.,  in  trust  for  B.,  gives  B.  the   ^!^ffL*^ 
legal  estate. 

In  the  latter  case   it  makes  no   difference   that  the 
devise  to  the  trustees  is  subject  to  payment  of  debts,  if 
the  duty  of  paying  them  is  not  imposed  on  the  trustees. 
Kenrick  v.  Lord  Beaticlerk,  8  B.  &  P.  178 ;  Jones  v.  Lord 
Say,  8  Vih.  262,  pi.  19. 

But  the  trustees  will  take  the  legal  estate  if  it  is 
necessary  for  the  performance  of  the  trust  imposed  upon 
them. 

Thus,  a  devise  to  trustees  and  their  heirs  in  trust  to  Devise  in 
pay  the  rents  to  B.  gives  the  trustees  the  legal  estate,  ^^ts. 
Doe  V.  Homfray,  6  A.  &  E.  206. 

But  a  devise  to  trustees  to  permit  B.  to  receive  the  Devise  in 
rents  vests  the  legal  estate  in  B.     Right  d.  PhiUips  v.  ^^^ 
Smith,  12  East,  455  ;  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  E.  ««««»  ?«« 

trust 
188.  to  receive 

And,  similarly  if  the  trust  is  to  pay  to  or  permit  B. 
to  receive  the  rents,  the  latter  direction  takes  effect  and  trust  to 
the  legal  estate  vests  in  B.    Doe  v.  Biggs,  2  Taunt.  109 ;  ^^t°' 
Baker  v.  White,  20  Eq.  166. 
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insufficient. 
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not  within 
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But  if  the  beneficiaries  are  to  receive  only  the  net 
profits,  the  trustees  take  the  legal  estate.  Barker  v.  Oreen- 
wood,  4  M.  &  W.  421. 

So,  too,  if  the  trust  is  to  permit  a  married  woman  to 
receive  the  rents  to  her  separate  use,  the  legal  estate 
remains  in  the  trustees.     Harton  v.  Harton,  7  T.  R.  652. 

So,  too,  if  the  trustees  are  to  preserve  contingent 
remainders  during  the  life  of  the  tenant  for  life,  a  trust 
to  permit  the  latter  to  receive  the  rents  will  not  give 
him  the  legal  estate.     Biscoe  v.  PerkinSy  1  V.  &  B.  485. 

And  it  would  seem,  that  a  power  to  the  trustees  to 
give  receipts,  would  show  that  they  were  to  receive  the 
rents  and  pay  them  over  to  the  beneficiaries,  notwith- 
standing the  trust  is  to  permit  the  beneficiaries  to 
receive  them.  But  a  receipt  clause  will  not  have  this 
eflfect  if  copyholds  are  given  with  the  freeholds,  since  it 
may  be  limited  to  the  former,  to  which  the  Statute  of 
Uses  does  not  apply.     Baker  v.  White,  20  Eq.  166. 

And  if  the  receipts  of  the  beneficiary  are  to  be  with 
the  approbation  of  the  trustees,  they  take  the  legal  estate. 
Gregory  v.  Henderson,  4  Taunt.  772. 

A  devise  to  trustees  upon  trust  to  pay  debts  and 
legacies,  vests  the  legal  estate  in  them  at  once,  whether 
the  personalty  is  suflScient  for  that  purpose  or  not. 
Murthwaite  v.  Jenkinson,  2  B.  &  C.  857,  8  D.  &  Ry. 
765. 

On  the  other  hand,  if  the  trust  is  to  pay  the  debts  out 
of  the  realty  only  if  the  personalty  proves  deficient,  the 
trustees  take  the  legal  estate,  only  if  the  event  happens. 
Carlyon  v.  Truscott,  20  Eq.  889.  See  Doe  d.  Cadogan  v. 
Ewart,  7  A.  &  E.  636. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for 
years  or  to  copyholds,  and  therefore  a  devise  of  copyholds 
to  A.,  in  trust  for  B.,  gives  A.  a  legal  estate.  Houston  v. 
Hughes,  6  B.  &  C.  403  ;  Baker  v.  White,  supra. 
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An  appointment,  under  a  power  to  appoint  the  use, 
Tests  the  legal  estate  in  the  appointee.     2  Jarman,  284. 

II.  The  Quantity  of  the  Estate  op  Trustees. 

As  regards  the  quantity  of  the  estate  taken  by  the 
trustee,  the  same  rules  apply  to  copyholds,  leaseholds, 
and  freeholds.  Doe  v.  Barthrop,  5  Taunt.  882  ;  Baker 
V.  White,  20  Eq.  166 ;  Stephenson  v.  Mayor  of  Liverpool, 
L.  E.  10  Q.  B.  81. 

1.  A  devise  to  trustees  and  their  heirs,  with  a  general  Devise  in 
power  to  sell  or  convey,  will  give  them  the  fee  though  power  to 
some  of  the  limitations  might,  in  the  absence  of  such  a  ^^^^ 

o     '  convey. 

power,  be  legal.  Rackham  v.  Siddall,  1  Mac.  &  G.  607  ; 
Doe  d.  Shelley  v.  Edliuy  4  A.  &  E.  682 ;  Bagshaw  v. 
Spencer,  1  Ves.  sen.,  142,  2  Atk.  570 ;  Watson  v.  Pear- 
son, 2  Ex.  581;  Blagrove  v.  Blagrove,  4  Ex.  650; 
Cropton  V.  Davies,  L.  E.  4  C.  P.  159. 

But  in  the  case  of  copyholds,  a  direction  that  they  are  I>irection 
to  be  transferred  does  not  require  the  legal  estate.    Doe  copyho^daT 
d.  Player  Y.  Nicholls,  1  B.  &  C.  836. 

And  if  the  power  of  sale  does  not  arise  till  after  a 
life  estate,  the  ordinary  rule  applies  to  ascertain  whether 
the  life  estate  is  equitable  or  legal.  Doe  d.  Noble  v. 
Bolton,  11  A.  &  E.  188. 

And  even,  where  the  devise  before  the  Wills  Act  would  l>evifle 
not  have  carried  the  fee,  a  trust  to  sell  will  give  trustees  words  of 
the  fee.    Doe  d.  Cadogan  v.  Ewart,  -7  Ad.  &  E.  686.  i^^to 

2.  But  though  there  may  be  words  which  will  give  the  *  ^^  ^y, 

power  01 

trustees  a  fee,  their  estate  may  be  controlled  if  it  can  be  sale, 
shown  what  less  estate  will  satisfy  the  trust. 

Thus,  a  devise   to   trustees   and  their  heirs  till   an  Devise  in 

infant  attains  twenty-one,  and  then  to  the  infant  in  fee,  ^^^^  *" 

ffives  the  trustees  only  a  chattel  interest.     OoodtiUe  v.  ^^ 

o  J  twenty- 

Whitby,  1  Burr.  228.  one. 

So,  a  devise  in  fee  to  trustees  to  preserve  contingent  Devise  in 
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remainders  will  be  cut  down  to  an  estate  for  the  life  of 
the  tenant  for  life,  if  there  are  no  subsequent  remainders 
to  preserve.  Doe  d*  Compere  v.  Hicks,  7  T.  E.  433; 
Haddelsey  v.  Adayns,  22  B.  266;  Saunders  v.  Eppe,  9 
W.  R.  69. 

If,  however,  there  is  a  power  of  appointment  under 
which  contingent  remainders  may  be  created,  the  estate 
of  the  trustees  will  not  be  cut  down.  Venables  v.  Morris^ 
7  T.  E.  342,  437. 

This,  however,  only  applies  to  trustees,  especially  in- 
serted to  preserve  contingent  remainders.  Doe  v.  Bar- 
throp,  5  Taunt.  382. 

So  a  devise  to  trustees  in  fee,  on  trust  to  pay  rents  to 
A.  for  life,  with  remainder  to  B.,  gives  them  an  estate 
for  A.'s  life  only.     Playford  v.  Hoare,  3  Y.  &  J.  175. 

A  fortiariy  if  the  devise  in  remainder  is  an  independent 
devise.  Adams  v.  Adams,  6  Q.  B.  860  ;  Cooke  v.  Blake, 
1  Ex.  220. 

3.  But  where  the  devise  is  to  trustees  in  fee,  and  they 
must  at  least  take  an  estate  for  life,  an  indefinite  power 
of  leasing  will  show  that  they  were  to  have  the  fee. 
Doe  d.  Tomkyns  v.  WiUan,  2  B.  &  Aid.  84 ;  Doe  d. 
Keen  v.  Walbank,  2  B.  &  Ad.  554 ;  RUey  v.  Oamett,  3 
De  G.  &  S.  629 ;  CoUier  v.  Walters,  17  Eq.  262 ;  see 
1  Ch.  81. 

This  does  not  apply  where  the  power  to  lease  is 
limited  to  the  continuance  of  the  trust.  Doe  d.  Kimber 
V.  Cafe,  7  Ex.  675. 

As  to  what  is  a  general  power  of  leasing,  see  Vivian  v. 
Jegon,  L.  E.  3  H.  L.  285. 

And  if  the  first  life  estate  is  in  trust  for  a  married 
woman  for  her  separate  use,  as  well  as  some  of  the 
remainders,  the  intermediate  estates  will  not  be  legal 
estates;  but  the  legal  estate  will  be  in  the  trustees,  at  any 
rate  as  long  as  there  are  any  remainders  to  the  separate 
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use  of  married  women  left.  Harton  v.  Harton,  7  T.  R. 
652  ;  Brotvn  v.  Whiteway,  8  Ha.  145  ;  Toller  v.  A^ood, 
15  Q.  B.  929. 

When  there  is  a  devise  to  trustees  in  fee,  followed  by  a  DeviBein 
direction  to  them  to  pay  debts,  or  even,  when  the  trus-  direction  to 
tees  are  also  executors,  by  a  mere  general  direction  to  pay  pay^^ebta. 
debts,  the  fee  will  not  be  cut  down  to  a  smaller  interest, 
such  as  an  estate  pur  autre  vie.     Spence  v.  Spence,  10 
W.  R.  605 ;  Creaton  v.  Creaton,  3  Sm.  &  G.  886 ;  Smith 
V.  Smith,  11  C.  B.  N.  S.  121. 

But  this  is  not  the  case  with  a  mere  charge  of  debts. 
Kenrick  v.  Lord  Beauclerk,  8  B.  &  P.  178. 

And  a  general  direction  to  pay  debts  will  not  enlarge  Mere 
a  devise  to  trustees  without  words  of  limitation  to  a  fee.  direction  to 
Doe  V.  Claridge,  6.  C.  B.  641.  paydebte. 

4.  In  cases  before  the  Wills  Act  a  devise  to  trustees  in  Devise  to 
words,  that  did  not  carry  the  fee,  upon  trust  to  pay  debts,  without 
or  make  certain  specified  payments  out  of  the  rents,  only  v^^*?^ 
gave  them  a  chattel  interest  till  the  payments  were  made,  iipon  trust 
CordalVa  Case,  Cro.  El.  816 ;  Doe  v.  Simpson,  5  East,  debts 
162 ;  Ackland  v.  Lutley,  9  A.  &  E.  879 ;  Heardson  v.  ^^^rt! 
Williamson,  1  Kee.  88. 

So  where  the  trustees  were  to  pay  annuities,  and  then 
a  specified  sum  out  of  the  rents  and  profits,  they  took  an 
estate  for  the  lives  of  the  annuitants  with  a  chattel  interest 
superadded.     Doe  d.  White  v.  Simpson,  5  East,  162. 

The  law,  however,  on  this  point  has  been  altered  by  the  Sections 
80th  and  81st  sections  of  the  WUls  Act,  which  provide :—  f^e  wms''^ 

Section  80.  "  That  when  any  real  estate  (other  than  or  ^^ 
not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
terest, which  the  testator  had  power  to  dispose  of  by 
will,  in  such  real  estate,  unless  a  definite  term  of  years, 
absolute    or    determinable,    or   an  estate   of   freehold. 
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shall  thereby  be  given  to  him  expressly  or  by  impli- 
cation.*' 

Section  81.  "  That  where  anyreal  estate  shall  be  devised 

to  a  trustee,  without  any  express  limitation  of  the  estate 

to  be  taken  by  such  trustee,  and  the  beneficial  interest  in 

such  real  estate,  or  in  the   surplus  rents   and  profits 

thereof,  shall  not  be  given  to  any  person  for  life,  or  such 

beneficial  interest  shall  be  given  to  any  person  for  life, 

but  the  purposes  of  the  trust  may  continue  beyond  the 

life  of  such  person,  such  devise  shall  be  construed  to 

vest  in  such  trustee  the  fee-simple  or  other  the  whole 

legal  estate  which  the  testator  had  power  to  dispose  of 

by  will  in  such  real  estate,  and  not  an  estate  determinable 

when  the  purposes  of  the  trust  shall  be  satisfied." 

Effect  of  The  short  effect  of  these  obscure  sections  as  stated  by 

tioDB  ac-      Jarman,  and  adopted  by  most  of  the  writers  who  have 

cording  to    followed  him,  is,  "  that  trustees  whose  estate  is  not  ex- 

Mr.  Jar-  '      ' 

man.  pressly  defined  by  the  will,  must  in  every  case,  and  what- 

ever be  the  nature  of  the  duty  imposed  on  them,  take 
either  an  estate  for  life  or  an  estate  in  fee."  2  Jarm.  296 ; 
see  Shelford,  Real  Property  Stat.  682,  Lewin  on  Trusts, 
195. 


III.  In  what  cases  Executors  have  a  Power  op  Sale. 

Distinction       It  is  important  in  some  cases  to  distinguish  between  an 

w*ate1uid    estate  vested  in  trustees,  and  a  mere  power  given  to  them. 

power.  Thus  a  devise  to  executors  to  sell  passes  the  interest,  but 
a  devise  that  executors  shall  sell  the  land,  or  that  land 
shall  be  sold  by  them,  gives  them  but  a  power.  Hotcell 
V.  Barnes,  Cro.  Car.  882 ;  Yates  v.  Compton,  2  P.  W. 
808;  Lancaster  v.  ITiomton,  2  Burr.  1027;  Doe  v. 
Shotter,  8  A.  &  E.  905 ;  see  Knocker  v.  Bunbury,  6  Bing. 
N.  C.  806 ;  Lambert  v.  Browne,  I.  R.  5  C.  L.  218. 

Direction         When  land  is  directed  to  be  sold,  but  no  persons 

that  land 
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are  appointed  to  carry  the   direction   into   effect,   the  is  to  be 

executor  will    take  an    implied  power   of  sale,   if  the  ^tu^g 

object  of  the  sale  faUs  within  the  proper  duties    of  an  ^^  ▼hom.  . 
executor. 

Thus,  the  executors  wiU  have  a  power  of  sale,  if  the  where  the 

object  of  the  sale  is  to  pay  debts  and  legacies.     Inchley  ^hj^e* 

V.  Rohinsoriy  2  Leon.  145 ;  Blatch  v.  Wilder,  1  Atk.  420 ;  is  to  pay 

debts  and 

Forbes  v.  Peacock,  11  M.  &   W.  630;   see  Hooper  v.  legacies, 
Strutton,  12  W.  R.  867. 

The  same  is  the  case,  if  the  proceeds  of  the  sale  are  or  to  create 
united  with  the  personalty  to  form  a  mixed  fond  for  the  ^^ 
purpose  of  division.     TyJden  v.  Hyde,  2  S.  &  St.  288. 

On  the  other  hand,  where  land  is  devised,  and  there  is  Direction 
a  direction,  that  it  is  to  be  sold  in  certain  events,  the  ^o  be  sold** 
executors  take  no  power  of  sale.    Patton  v.  Randall,  1  J.  ^^^  **^? 

*  proceeds 

&  W.  189.  dividedwiU 

Nor  will  a  direction  to  sell  and  divide  the  proceeds  the  ^e- 
among  certain   persons   give    them   a    power    of    sale,  ^^^^f 
Bentham  v.  Wiltshire,  4  Mad.  44 ;  AUum  v.  Fryer,  3  Q.  ^aie. 
B.  442  ;  see  Hay  don  v.  Wood,  8  Ha.  279  n. 

As  to  the  distinction  between  powers  of  management 
and  powers  of  disposition,  see  Broom  v.  Sheffield  Bank, 
24  W.  R.  948. 

By  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  85,  sees.  Lorf  St. 
14  and  16,  which  apply  to  wills  coming  into  operation  after  i[^^* 
the  18th  August,  1859,  devisees  in  trust  of  the  testator's  ^*'  ^^>  ^^ 
whole  interest  in  real  estate  charged  with  debts  or  legacies, 
no  provision  being  made  for  the  raising  such  debts  or 
legacies,  may  raise  the  same  by  sale  or  mortgage,  and 
where  the  estate  subject  to  the  charge  is  not  devised  to 
trustees  for  the  testator's  whole  interest,  the  executors 
have  a  similar  power  of  raising  the  amount. 

Section  18  declares  that  the  said  sections  of  the  Act 
shall  not  extend  to  a  (beneficial)  devise  to  any  person  or 
persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate 
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and  interest  charged  with  debts  or  legacies,  nor  shall  they 
affect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage,  as  he  or  they  may  by  law  now  do. 

In  cases  where  this  Act  does  not  apply  the  law  is  not 
in  a  very  satisfactory  state. 

1.  Where  debts  and  legacies  are  charged  on  land,  and 
the  land  is  devised  to  trustees  upon  trusts  not  including 
the  payment  of  debts,  the  trustees  and  not  the  executors 
are  apparently  the  persons  to  sell  and  receive  the  purchase 
money.  Shaw  v.  Borrer,  1  Kee.  559  ;  Ball  v.  Harris^  4 
M.  &  Cr.  264 ;  Stroiighill  v.  Anstey,  1  D.  M.  &  G.  647  ; 
Sahin  v.  Heape,  27  B.  558 ;  Hodkmson  v.  Quinn,  1  J. 
&  H.  803. 

In  such  a  case  the  fact  that  the  trustees  take  only  an 
estate  pur  autre  vie,  the  use  in  remainder  being  executed 
by  the  effect  of  the  Statute  of  Uses,  will  not  affect  their 
power  to  sell  in  order  to  raise  the  charge.  Eidsforth  v. 
Armstead,  2  K.  &  J.  833. 

2.  When  there  is  a  charge  of  debts  and  legacies  on 
land  and  the  land  is  devised  beneficially,  expressly  subject 
to  the  charge,  to  a  person  who  is  one  of  several  executors, 
he  can  sell  and  pass  the  legal  estate.  Colyer  v.  Finch,  5 
H.  L.  905 ;  Corsser  v.  Cartwright,  8  Ch.  971,  L.  R.  7 
H.  L.  781. 

8.  And  the  case  would  apparently  be  the  same  where 
the  devisee  who  takes  subject  to  the  express  charge,  is 
not  an  executor.  See  Corsser  v.  Cartwright,  8  Ch.  971, 
975. 

4.  When  there  is  a  charge  of  debts  and  legacies  on 
land,  and  the  land  is  beneficially  devised  or  not  devised  at 
all,  so  that  there  is  a  difficulty  how  the  charge  is  to  be 
enforced,  it  would  seem  that  primd  facie  the  executor 
has  no  power  to  sell  the  land.  This  is  the  result  both 
,of  the  general  principle  of  the  cases  and  of  the  only 
authority  where  the  exact  point  arose  for  decision.     Doe 
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V.  Hughes,  6  Ex.  228 :  see  Gosling  v.  Carter,  1  Coll. 
644. 

On  the  other  hand  an  intention  may  be  collected  from 
the  will,  that  the  executor,  and  not  the  devisee,  was  in- 
tended to  enforce  the  charge,  in  which  case  the  power  of 
sale  would  include  the  power  of  passing  the  legal  estate 
as  well. 

Thus,  if  the  land  is  devised  for  life  with  contingent 
remainders  over,  it  is  clear  that  the  devisees  cannot  make 
a  good  title ;  yet  on  the  other  hand  the  charge  must  be 
raised  at  once,  and  therefore  a  power  of  sale  is  implied 
in  the  executor.  Robinson  v.  Lowater,  5  D.  M.  &  G. 
276. 

The  above  seems  to  be  the  effect  of  the  actual  decisions 
on  this  vexed  point.  Lord  Eomilly,  however,  in  numerous 
cases,  has  given  his  opinion  that  a  charge  of  debts  on 
land,  where  the  land  is  beneficially  devised,  gives  the  exe- 
cutors an  implied  power  of  sale. 

It  may  be  doubted,  however,  whether  the  cases  ex- 
pressed to  be  decided  by  him  on  this  ground  may  not 
be  supported  upon  other  principles ;  see  the  cases 
already  cited.  Wrigley  v.  Sykes,  21  B.  887,  might,  per- 
haps, be  upheld  on  the  ground  that  an  express  trust  to 
pay  debts  and  legacies  was  imposed  upon  the  executors 
,who  were  also  devisees  subject  to  a  term. 

It  must,  however,  be  admitted  that  the  case  is  a  strong 
authority  for  the  proposition  that  a  mere  charge  of  debts 
gives  the  executors  a  power  of  sale  over  realty ;  see,  too, 
Bolton  V.  Stannardy  4  Jur.  N.  S.  676.  But  in  all  proba- 
bility a  court  even  of  co-ordinate  jurisdiction  would  find 
no  difficulty  in  declining  to  follow  Wrigley  v.  Sykes  on  the 
authority  of  Doe  v.  Hughes,  unless  it  were  possible  to 
confine  the  decision  in  the  latter  case  to  the  mere  ques- 
tion of  the  legal  estate,  which,  however,  would  be  con- 
trary to  the  express  terms  of  the  judgments  delivered. 
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For  the  opinions  o  the  profession  on  this  subject,  see 
Sudg.  V.  &  P.  18th  ed.  545 ;  Pow.  121-2 ;  WilUams  on 
Eeal  Assets,  ch.  vi.  p.  77 ;  Davidson's  Conv.  Vol.  II. 
989  n. ;  Dart.  V.  &  P.  619,  seq. ;  Lewin  on  Trusts,  402, 
aeq. ;  Hayes  &  Jarman's  Cone.  Prec.  664  ;  and  see  Far- 
well  on  Powers,  57. 


CHAPTER  XXL 

ABSOLUTE  INTERESTS  IN  PERSONALTY. 

!•  Beq:uests  of  Personalty  with  Words  of 

Limitation, 

1.  It  is  clear  that  a  bequest  to  A.  and  his  executors^  Bequest  to 
or  to  A.  and  his  representatives^  gives  A.  the  absolute  executors 
interest^  the  additional  words  being  merely  words  of  limi-  |^^J^. 
tation.    Luga/r  v.  Ilwrman^  1  Cox,  250 ;  Taylor  v.  Bever- 

ley,  1  Coll.  108 ;  Appleton  v.  Eowley,  8  Eq.  189. 

So,  too,  a  gift  to  A.  for  life,  and  then  to  his  executors  Bequest  to 
or  administrators,  or   to    his   personal  representatives,  f^/then* 
gives  A.  the  absolute  interest.     A.-O.  v.  Malkin,  2  Ph.  *<>  ^  «*«- 
64;  Saberton  v.  SkeeU,  1  R.  &  My.  687 ;  Alger  v.  Parrot, 
L.  R.  8  Eq.  828 ;  Avem  v.  Lloyd,  5  Eq.  888 ;  Wing  v. 
Wing,  24  W.  R.  878. 

It  is  of  course  immaterial,  that  the  life  interest  is  de- 
terminable.    Webb  v.  Sadler,  14  Eq.  588,  8  Ch.  419. 

If,  however,  the  gift  is  to  A.  for  life,  and  then  to  his  Inwfa&t 
executors  or  administrators  for  their  own  use  and  benefit,  SS^tora. 
they  will  take  beneficially.     Sanders  v.  Franks,  2  Mad.  ]^^^^®* 
147 ;  WaUis  v.  Taylor,  8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  bene- 
ficially must  be  unmistakeably  plain.  Stocks  v.  Dodsley, 
1  Keen,  825. 

2.  A  bequest  of  personalty  to  a  man  and  his  heirs  Bequest  to 
would  no  doubt  pass  the  absolute  interest.  h^. 

So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body  Bequest  to 
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A.  and  the  gives  A.  an  absolute  interest  in  personalty.  Scale  v. 
hS^X.      Seale,  1  P.  W.  290. 

Bequest  to  And  in  wills  before  the  Wills  Act,  if  the  gift  is  to  A. 
and  if  he  ^^^  ^^>  ^^^  ^  ^®  ^i®  without  issue  over,  A.  takes  an  abso- 
dies  vith-     i^^Q  interest,  as  he  would  take  an  estate  tail  in  realty. 

out  issue  "^ 

over  before  A.-G,  V.  Bayley,  2  B.  C.  C.  553  ;  Chandless  v.  Price,  3 
Act.  Ves.  98.     Here  the  gift  over,  being  upon  an  indefinite 

failure  of  issue,  is  too  remote,  and  the  only  way  to  carry 
out  the  testator's  intention  is  to  follow  the  rules  appli- 
cable to  realty,  which  would  give  A.  an  estate  tail. 
Bequest  to  The  same  rule  applies  if  the  gift  is  to  A.  for  life  and 
and  Sen  to  ^®^  ^  ^®  heirs  of  his  body,  and  if  he  die  without  issue 
of  h^^h^d  ^^®^'  ButterfieU  Y.Butterfleld,  1  Ves.  sen.  133;  Theebridge 
followed  by  v.  KiUmme,  2  Ves.  sen.  233 ;  WiUiams  v.  Lewis,  3  Dr.  669, 
a  gift  over,   g  ^    ^    ^^^g  ^  ^^^^  ^^^^  ^^^^  ^    EasoUy  19  Ves.  73 ; 

Oarth  V.  Baldwin,  2  Ves.  sen.  646  ;  Tothill  v.  Pitt,  1  Mad. 
488,  7  B.  P.  C.  453;  Browncker  v.  Bagot,  19  Ves.  574, 
2  Mer.  271. 

Of  course  if,  in  wills  before  the  Wills  Act,  the  gift  over 
upon  failure  of  issue  can  be  limited  to  failure  of  issue  at 
the  death  of  the  tenant  for  life,  a  prior  gift  to  A.  and  the 
heirs  of  his  body  gives  A.  an  interest  defeasible  upon 
failure  of  issue  at  his  death.  Read  v.  SneU,  2  Atk.  642  ; 
Hodgeson  v.  Bussey,  2  Atk.  89  ;  Paine  v.  Stratton,  2  Atk. 
647,  3  B.  P.  C.  257,  Feame,  C.  R.  494. 

In  all  these  cases  the  testator  has  shown  a  clear  mean- 
ing, that  the  property  should  go  in  a  course  of  devolution, 
till  there  is  an  exhaustion  of  heirs  of  the  body ;  and,  as 
this  intention  cannot  be  carried  into  effect,  the  court  gives 
an  absolute  interest  in  personalty.  See  Ex  parte  Wynch, 
5  D.  M.  &  G.  188. 
In  what  But  if  such  an  intention  is  not  manifested,  it  seems  that 

of  the  ^^  courts  will  be  unwilling  to  apply  the  rules  of  tenure 

body  will     ^^  personal  estate,  and  it  must  be  collected  from  the 

be  a  word  . 

of  limita-      general  language  of  the  will,  whether  the  words  heirs  and 

tion  in 
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heirs  of  the  body  are  intended  to  be  words  of  limitation  bequests 

^  since  the 

or  purchase.  ^^iUg  ^ct. 

Thus,  if  the  bequest  is  to  A.  for  life,  and  after  her  de- 
cease to  her  heirs  as  she  shall  give  it  by  will,  and  if  she 
die  without  a  will  to  her  right  heirs  for  ever,  the  term 
right  heirs  is  equivalent  to  executors  and  administrators. 
Powell  V.  BoggiSy  35  B.  685. 

So  if  the  intention  is  to  create  a  succession  of  estates, 
as  in  a  gift  to  A.  for  life  and  after  his  decease  to  the  heirs 
male  of  his  body,  and  so  in  succession,  A.  takes  an  abso- 
lute interest.  Britton  v.  Twining^  8  Mer.  176;  see 
CUanfB  Trust,  16  Ir.  Ch.  438. 

But  if  there  is  anything  to  show  that  the  heirs  were  to  Woids  of 
take  by  purchase ;  if,  for  instance,  they  are  to  take  as  ti^uper- 
tenants  in  common,  the  life  estate  will  not  be  enlarged,  *^^ 
whether  there  is  a  gift    over  in  default  of   issue   or  word  heirs 
not.       BtiU   V.    Comberbach,    25    B.    540 ;    Jacobs    v.  pmchase. 
Amyott,  4  B.  C.  C.  542 ;  Jeaffreson's  Trust,  L.  R.  2  Eq. 
276. 

So,  too,  in  a  gift  to  A.  for  life  with  a  direction  that  he 
was  to  have  no  power  over  the  property  beyond  its  legaL 
vestment  for  conveyance,  &c.,  and  after  his  decease  to 
his  heirs,  A.  took  only  a  life  interest  in  the  personalty, 
though  he  took  the  realty  in  fee.  Herrick  v.  Franklin,  6 
Eq.  593. 

The  better  opinion  seems  now  to  be,  that  the  court  will  Whether 
not  shrink  from  giving  a  different  construction  to  the  constmc- 
words  heu^  and  heirs  of  the  body  as  regards  realty  and  ^^^ 
personalty,  though  given  together  in  the  same  clause,  regard* 
Herrick  v.  Franklin,  supra.  personalty 

8.  The  word  issue  is  less  "  mysteriously  inflexible  **  Me^ren^^ 
than  the  words  heirs  of  the  body,  and  therefore  in  a  gift  *<^8®'^®'^' 
of  personalty  to  A.  and  his  issue  it  may  be  a  word  of 
limitation  or  of  purchase,  in  which  latter  case  the  same 
question  arises  as  ia  gifts  to  A.  and  his  children,  whether 

R 
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A.  and  the  issue  take  jointly  ot  whether  the  issue  take 
subject  to  a  life  interest  in  A. 
Beqaests  to       a.  Pfimd  fade  it  seems  a  gift  of  personalty  to  A.  and 
an^^'^      his  issue,  as  it  would  give  A.  an  estate  tail  in  realty,  gives 
^"*^«-  him  an  absolute  interest  in  personalty.   This  seems  clear, 

when  there  is  a  gift  over  in  default  of  issue,  for  the  limi- 
tation over  shows,  that  the  gift  is  meant  to  extend  to  all 
the  issue,  and  aU  the  issue  might  not  be  capable  of  taking 
jointly  with  the  parent.  Lyon  v.  MicheU,  1  Mad.  467 ; 
Beaver  v.  Nowell,  25  B.  651 ;  Be  Andrews'  WiU,  27  B. 
608 ;  Bonn  v.  Penny,  1  Mer.  20,  19  Ves.  544 ;  Gibba  v. 
Taity  8  Sim.  182. 

And  apparently  the  same  rule  will  hold  good  even 
where  there  is  no  gift  over.  Harvey  v.  ToweU,  7  Ha* 
281 ;  Samuel  v.  Samtiel,  9  Jur.  222,  but  quare. 

The  case  is  stronger  in  favour  of  this  construc- 
tion, if  it  is  a  gift  of  realty  and  personalty  together, 
or  personalty  is  directed  to  go  in  the  same  way  as 
realty.  Parkin  v.  Knight,  15  Sim.  88 ;  Tate  v.  Clarke, 
1  B.  100. 
In  what  ^'  ^9  however,  there  is  any  evidence,  that  the  testator 

SiTiw^*    did  not  use  the  word  as  a  word  of  limitation,  by  the  use 
word  of        of  expressions  implying,  either  that  the  parent  and  issue 

purcluuBd. 

take  concurrently  :  Clay  v.  Pennington,  7  Sim.  870 ;  Law 
V.  Thorp,  27  L.  J.  Ch.  649 ;  or  that  the  issue  take  after 
the  parent's  death  as  purchasers :  Lampley  v.  Blower,  8 
Atk.  896  ;  Parsons  v.  Coke,  4  Dr.  296 ;  or  that  they  are 
to  take  by  substitution,  by  directing,  for  instance,  that  the 
issue  are  to  take  per  stirpes :  Butter  v.  Omnumey,  4 
Buss.  70 ;  Pearson  v.  Stephen,  5  Bl.  N.  S.  208  ;  Dick  v. 
Licy,  8  B.  214 ;  Be  Stanhope's  Trusts,  27  B.  201,  the 
issue  will  take  by  purchase. 
Bequests  to  ^*  ^^  ^^^  S^  ^^  personalty  is  to  A.  for  life  and  then 
A.  for  life    ^^  }^g  iggue,  whether  there  is  a  gift  over  in  default  of  issue 

and  then  to 

his  iflsne.      or  not,  A.  takes  only  an  estate  for  life.    Knight,  v.  EUis, 
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2  Bro.  C.  C.  669 ;  Ex  pwrte  Wynch,  6  D.  M.  &  G.  188 ; 
Goldney  v.  Crabb,  19  B.  888. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  un- 
less there  is  something  to  show  that  the  personalty  was  to 
go  in  the  same  manner  as  the  realty. 

"  Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty, 
as,  for  example,  a  leasehold  garden  held  together  with  a 
freehold  house,  it  is  very  difficult  to  give  any  sound 
logical  reason  for  the  proposition,  that  an  intention  that 
the  two  kinds  of  property  should  go  .together  ought  to 
carry  the  whole  in  accordance  with  the  rules  applicable 
to  realty  rather  than  with  those  which  would  apply  to  a 
bequest  of  personalty  alone."  Per  Lord  Hatherley,  Jack- 
son V.  Calvert,  IJ.  &  H.  285. 

But,  though  only  a  life  estate  may  be  given  to  the 
ancestor,  if  the  issue  are  to  take  successively  according  to 
seniority,  and  not  conjointly,  issue  will  be  treated  as  a 
word  of  limitation.     Jordan  v.  Lowe,  6  B.  850. 

n.  Gifts  of  the  Income  of  Property  Indefinitely. 

A  gift  of  the  income  of  property  to  a  person,  without 
more,  is  a  gift  of  the  capital,  where  no  other  disposition  of 
the  capital  is  made. 

This  is  the  case  though  the  gift  may  be  to  the  separate  Gift  of 
use,  or  through  the  medium  of  a  trust.  Elton  v.  Shepherd,  yr^ut 
1  B.  0.  C.  582;  PhiUipsr.  Chamberlayne,  4:  Ves.  61r^^^» 
BawUngs  v.  Jennings,  18  Ves.  89 ;  Boosey  v.  Oa/rdoier,  corjma 
18  B.  471 ;  Haig  v.  Swiney,  1  S.  &  St.  487 ;  Hv/mphrey 
V.  Humphrey,  1  Sim.  N.  S.  686 ;  Watkins  v.  Weston,  82 
B.  288,  8  D.  J.  &  S.  484 ;  Penny  v.  Pippin,  16  W.  R. 
806. 

In  the  same  way  a  gift  of  the  income  of  property,  with 
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Contrary 
ioteniion. 


a  power  superadded  of  disposing  of  it  by  wiU,  is  an  abso- 
lute  interest.  Southome  y.  Bate,  16  B.  182;  Weale  y. 
OUive,  82  B.  421. 

The  fact,  that  legacies  are  giyen  at  the  decease  of  the 
person,  to  whom  the  income  is  giyen  indefinitely,  will  only 
cut  down  the  absolute  interest  to  the  extent  of  the  lega- 
cies.    Jennings  y.  Baily,  17  B.  118. 

Upon  similar  principles  a  gift  of  income  to  A.  for  life, 
and  then  to  B.  indefinitely,  giyes  B.  the  absolute  interest. 
Clough  y.  Wynne,  2  Mad.  188. 

But  a  gift  of  income  to  B.  and  C.  and  the  suryiyor  of 
them  giyes  them  only  life  interests.  Blann  y.  BeU,  2  D. 
M.  &  G.  775. 


Gift  to  be 
at  the  difl- 
poeal  of  a 
person. 


Effect  of  a 

power 

Baper- 

addedtoan 

absolute 

gift 


III.  Pboperty  and  Power. 

1.  A  gift  to  be  at  the  disposal  of  A.  is  an  absolute  gift. 
NowUn  y.  Wahh,  4  De  G.  &  S.  584 ;  Re  MaxweWs  Will, 
24  B.  246 ;  Hoy  y.  Master,  6  Sim.  568 ;  KeUeU  y.  KeUeU, 
L.  E.  8  H.  L.  160. 

2.  So  if  there  is  a  gift  to  A.  in  general  terms,  a  super- 
added power  to  dispose  of  the  property  in  question  by 
will,  or  at  the  donee's  death,  does  not  cut  down  the  abso- 
lute gift.  Southouse  y.  Bate,  16  B.  182 ;  Weale  y.  OUive, 
82  B.  421 ;  Comber  y.  Graham,  1  E.  &  M.  450 ;  Re  Mort- 
lock's  Trust,  8  E.  &  J.  456.  See  Hales  y.  Ma/rgerum,  8 
Ves.  299  ;  and  Bull  y.  Kingston,  1  Mer.  814. 

And  eyen  a  superadded  power  to  dispose  of  the  pro- 
perty among  a  particular  class  will  not  cut  down  the 
absolute  interest  preyiously  giyen.  Howorth  y.  DeweU, 
29  B.  18 ;  Brook  y.  Brook,  8  Sm.  &  G.  280 ;  Reeves  y. 
Baker,  18  B.  872. 

Of  course  a  mere  power  to  dispose  of  property  among 
a  certain  class  giyes  no  property  to  the  donee  of  the 
power.     Birch  y.  Wade,  8  V.  &  B.  198;  Blakeney  y. 
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Blakeney,  6  Sim.  52.      See  Acheson  v.  Fair,  8  Dr.  & 
War.  512. 

8.  But  if  the  gift  is  to  A.  for  life,  with  a  superadded  Effect  of  a 

"  ,  power    . 

power  to  dispose  of  the  whole  for  his  own  benefit,  A.  takes  superadded 
only  a  life  interest  if  he  does  not  exercise  the  power,  interest. 
Archibald  v.  Wright,  9  Sim.  161 ;  Bradley  v.  Westcott,  18 
Ves.  445;   Reith  v.  Seymowr,   4   Buss.   268;    Scott  v. 
JoBselyn,  26  B.  174  ;  Pennock  v.  Pennock,  18  Eq.  144. 

In  such  a  case  the  presentation  of  a  petition  for  pay- 
ment out  of  court  amounts  to  an  appointment,  and  en- 
titles the  legatee  absolutely.  Holloway  v.  Clarkson,  2 
Ha.  621;  Cambridge  y.  Rouse,  25  B.  574;  David's  Trusts, 
Johns.  495. 

And  when  the  tenant  for  life  has  power  to  go  to  the 
principal,  only  if  the  income  is  insufficient,  she  is  entitled 
only  to  so  much  of  the  capital  as  will  afford  a  suitable 
maintenance.    Re  PedrottVs  WiU,  27  B,  588, 


rv.  Effect  of  Subsequent  Eestrictions  upon 

Absolute  Interests. 

In  some  cases  there  is  an  absolute  gift  in  the  first 
instance,  out  of  which  particular  interests  are  subse- 
quently carved.    In  such  cases  the  rule  is  : — 

''  If  a  testator  leave  a  legacy  absolutely  as  regards  his  Absolute 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  OTtdwn 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee,  !^^^^" 
upon  failure  of  such  objects  the  absolute  gift  prevails,  posere- 
But  if  there  be  no  absolute  gift  as  between  the  legatee  far  as  those 
and  the  estate,  but  particular  modes  of  enjoyment  are  do'notteke 
prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  effect- 
forms  part  of  the  testator's  estate,  as  not  having  in  such 
event  been  given  away  fi:om  it.    In  the  latter  case  the 
gift  is  only  for  a  particular  purpose  ;  in  the  former  the 
purpose  is  the  benefit  of  the  legatee  as  to  the  whole 
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amount  of  the  legacy,  and  the  directions  and  restrictions 
are  to  be  considered  as  applicable  to  a  sum  no  longer 
part  of  the  testator's  estate,  but  already  the  property  of 
the  legatee."  Per  Lord  Cottenham,  Lassence  v.  Tiemey, 
1  Mac,  &  G.  651. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restric- 
tions are  imposed  upon  the  legatee's  enjoyment  by  a 
codicil,  the  absolute  gift  remains  so  far  as  the  restrictions 
do  not  extend.  Norrrum  v.  Kynaston,  8  D.  F.  &  J.  29 ; 
Watkins  v.  Weston,  8  D.  J.  &  S.  484. 

So  when  there  is  a  valid  appointment  to  objects  of  a 
power,  with  limitations  or  restrictions  which  are  beyond 
the  power,  the  invalid  restrictions  may  be  rejected. 
Stephen  v.  Oadsden,  20  B.  468 ;  Oerrard  v.  Butler,  ib, 
541 ;  CkwrchiU  v.  Churchill,  5  Eq.  44 ;  Webb  v.  Sadler, 
14  Eq.  588,  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can 
take  no  more  than  is  given  them.    Savage  v.  Tyers,  7 
Ch.  856. 
What  is  an      The  difficulty  in    these   cases    lies    in    ascertaining . 
^  in  the    whether  there  is  an  absolute  gift  in  the  first  instance  or 
J?**J^"       not.     The  question  is  whether  the  original  gift  is  quali- 
fied by  the  words  in  which  it  is  given :  Scamn  v.  Watson, 
10  B.  200 ;  Oompertz  v.  Oompertz,  2  Ph.  107 ;  Lassence 
V.  Tierney,  1  Mac.  &  G.  551 ;  or  whether  there  is  an 
independent  gift,  with  a  direction  as  to  the  mode  of  its 
enjoyment.    Campbell  v.  Brownrigg,  1  Ph.  801 ;   WhitteU 
V.  Dvdin,  2  J.  &  W.  279 ;  Winckworth  v.  Winckworih,  8 
B.  576;   Mayer  v.   Townshend,  8  B.  448;   McTear  v. 
McDowell,  11  Ir.  Ch.  888 ;    Welply  v.  Cormick,  16  Ir. 
Ch.  74 ;  KelleU  v.  KeUett,  L.  R.  8  H.  L.  160. 
Power  and       When  an  absolute  interest  is  cut  down  to  a  life  estate, 
*"^'***'  with  a  power  of  appointment  among  children,  this  does 

not  mean,  that  the  absolute  interest  is  to  be  cut  down, 
only  if  the  donee  appoints,  but  if  there  are  children  the 
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donee  is  bound  to  appoint  to  them.  BtMer  v.  Oray,  5 
Ch.  26. 

V.  Gifts  BENEFiciAii  ob  in  Trust. 

On  the  question  whether  a  gift  is  beneficial  or  in  trust, 
the  cases  are  numerous. 

A.  A  gift  to  a  person  for  some  particular  purpose,  Words 

"  J        jnf  '  ^  sufficient  to 

whether  declared  or  not,  creates  a  trust.     Corporation  oj  create  a 
Gloucester  v.  Wood,  8  Ha.  181,  1  H.  L.  272 ;  Aston  v.  *™*^ 
Woody  6  Eq.  419;  see  Barrs  v.  Fewkes,  2  H.  &  M.  60 ; 
12  W.  R.  666  ;  13  W.  R.  987. 

So,  too,  the  words  "to  the  intent"  create  a  trust. 
Raikes  v.  Ward,  1  Ha.  445. 

And  where  an  executrix  had  received  a  legacy  for  her 
trouble,  a  bequest  of  the  residue  to  her,  "  well  knowing 
that  she  will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes,"  was 
held  to  be  in  trust.  Briggs  v.  Penny,  8  De  G.  &  Sm. 
625,  8  Mac.  &  G.  646;   Bernard  v.  MinshuU,  Johns. 

276. 

B.  The  cases  are  more  difficult,  where  the  intention  is  Precatory 

to  give  the  donee  a  beneficial  interest,  but  there  is  a 
recommendation  to  apply  the  property  for  the  benefit  of 
certain  objects.  In  such  cases  the  court  will  imply  a 
trust  if  the  property  to  be  subject  to,  and  the  objects  to 
be  benefited  by,  the  implied  trust  are  sufficiently  certain. 

1    It  must  be  clear  that  the  testator  intends  the  pro-  It  muBt  be 

cleitf  what 

perty  he  has  bequeathed,  or  some  part  of  it,  to  be  applied  property  is 
by  the  donee  for  the  purposes  of  the  trust.  fctto^e 

a.  Therefore  mere  expressions  of  a  desire  that  the  *»TMt. 
donee  will  be  kind  to  :  Buggins  v.  Yates,  9  Mod.  122 ;  8 
Vin.  Ab.  72,  pi.  27 ;  remember  :  BardsweU  v.  BardsweU,  9 
Sim.  819 ;  consider :  Sale  v.  Moore,  1  Sim.  634 ;  deal  justly 
by :  Pope  v.  Pope,  10  Sim.  1 ;  educate  and  provide  for  : 
Macnab  v.  WhUbread,  17  B.  299;  Winch  v.  BruMon,  14 
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Sim.  879 ;  Fox  v.  Fox,  27  B.  801 ;  or  do  justice  to : 
EUis  y.  EUiBy  28  W.  B.  882^  a  certain  class  of  persons 
will  raise  no  trust. 

fc.  Though  some  property  may  be  mentioned  out  of 
which  the  trust  is  to  be  performed,  this  is  not  enough,  if 
it  is  not  clear  what  the  property  is ;  as  if  the  donee  is  re- 
quested to  give  *'  whatever  she  can  transfer :  '*  Flint  v. 
Httghes,  6  B.  842 ;  or  the  bulk :  Palmer  v.  Simmonds,  2 
Dr.  221 ;  or  if  the  precatory  words  apply  not  only  to  the 
property  given  by  the  testator,  but  to  all  the  property  of 
the  legatee :  Fade  v.  Fade,  6  Mad.  118 ;  Lechmere  v. 
Lavie,  2  M.  &  K.  197.  See  Knight  v.  Botigkton,  8  B.  148, 
11  CI.  &  F.  518. 

c.  As  there  can  be  no  gift  over  of  what  a  legatee  does 

not  dispose  of,  so  no  trust  will  be  fixed  upon  it.     Bland 

V.  Bland,  2  Cox,  849 ;  Wilson  v.  Major,  11  Ves.  206 ; 

Pushman  v.  FiUiter,  8  Ves.  7;  Covmum  v.  Harrison,  10 

Ha.  284  ;  Oreen  v.  Marsden,  1  Dr.  646. 

Request  to       ^«  Upon  similar  principles  a  request  that  a  particular 

employ  a     person  may  be  employed  as  manager  or  receiver  of  the 

agent.         testator's  property  is  not  obligatory.     Shaw  v.  Lawless, 

5  CI.  &  F.  129 ;  Finden  v.  Stephens,  2  Ph.  142. 

Though,  on  the  other  hand,  the  express  appointment 

by  the  testator  of  a  particular  person  as  agent  or  receiver 

will  have  effect  given  to  it.     Hibbert  v.  Hibbert,  8  Mer. 

681 ;  Williams  v.  Corbet,  8  Sim.  849  :  see  Belaney  v.  Kelly, 

19  W.  R.  1171. 

The  objects       2.  If  the  donee  has  a  wide  discretion  as  to  the  objects 

tniBt^mist    ^  ^^  benefited,  so  that  it  is  uncertain,  whom  the  testator 

be  reason-    meant,  no  trust  will  be  raised. 

ably  cer-  ' 

tain.  a.  Thus,  where  there  is  absolute  power  of  disposal, 

with  a  confidence  expressed,  that  the  donee  will  dispose  of 
the  property  according  to  the  testator*8  wishes,  where 
none  are  expressed,  there  is  no  trust.  Reid  v.  Atkinson, 
I.  E.  5  Eq.  162, 878  ;  Creagh  v.  Murphy,  I.  R.  7  Eq.  182. 
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6.  Though  words  are  used,  such  as  "  family,"  ''relations," 
or  "  heirs,"  to  which  the  court  would  give  a  meaning  in 
a  direct  gift,  no  trust  will  be  implied  if  it  is  uncertain 
what  the  testator  meant  by  them.  Harland  y.  Trigg,  1 
B.  C.  C.  141 ;  Wright  v.  Atkyns,  17  Ves.  255,  1  V.  &  B. 
813,  19  Ves.  299,  T.  &  R.  162,  Sug.  Prop.  888 ;  Williams 
V.  WiUiams,  1  Sim.  N.  S.  858 ;  Oreen  v.  Ma/rsden,  1  Dr. 
646 ;  Meredith  v.  Heneage,  1  Sim.  542 ;  Bernard  v.  Min- 
ahvU,  Johns.  276;  Greene  v.  Oreene;!.  E.  8  Eq.  90,  629. 

8.  No  trust  will  be  implied  from  precatory  words :  Precatory 

a.  Where  the  donee  may  at  his  discretion  apply  the  b^ex-™*^ 
property  to  other  purposes.     Lefroy  v.  Flood,  4  Ir.  Ch.  ^^^^ 
1 ;  Curtis  v.  Rippon,  5  Mad.  484 ;  House  v.  House,  28  W.  »»se  a 
R.  22 ;  Ex  parte  Payne,  2  Y.  &  C.  Ex.  686. 

h.  Or  where  there  is  an  express  direction  that  the 
donee's  absolute  interest  is  not  to  be  curtailed.  Huskin- 
son  V.  Bridge,  15  Jur.  788 ;  Eaton  v.  Watts,  4  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obli- 
gatory.    Young  v.  Martin,  2  Y.  &  C.  C.  582. 

d.  Or  where  the  donee  is  to  take  free  and  unfettered. 
Meredith  v.  Heneage,  1  Sim.  542,  10  Pr.  806 ;  Hoy  v. 
Master,  6  Sim.  568 ;  White  v.  Briggs,  15  Sim.  88. 

4.  Where,  however,  there  is  sufficient  certainty  on  the  ^^^* 

words  aro 

points  already  mentioned,  a  trust  may  be  implied  from  sufficient 
any  of  the  following  expressions  :  ^^»tory 

a.  Words  of  confidence,  such  as  "  trusting :  "  Baker  v.  *™^' 
Mosley,  12  Jur.  740 ;   Irvine  v.  Sullivan,  8  Eq.   678 ; 
"  confiding:  "  Griffiths  v.  Evan,  5  B.  241 ;  *'  not  doubt- 
ing:" Parsons  v.  Baker,  18  Ves.  476 ;  "  firm  conviction:" 
Barnes  v.  Grant,  26  L.  J.  Ch.  92. 

fc.  Words  of  request  and  entreaty,  such  as  "  entreat : " 
Prevost  V.  Clarke,  2  Mad.  458  ;  "  require  and  entreat : " 
Taylor  v.  George,  2  V.  &  B.  878 ;  "  wish  and  request : " 
Foley  V.  Parry,  5  Sim.  188,  2  M.  &  K.  188  ;  "  dying  re- 
quest:"  Pierson  v.  Garnet,  2  B.  C.  C.  87,  226 ;  "  request : " 
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Distinction 
between  a 
gift  subject 
to  tmsts 
and  a  gift 
upon 
trnsts. 


Gift  npon 
condition 
may  raise 
a  trust. 


In  what 
cases  the 
donee 
takes  the 
whole  on 
trustk 


EadeY.  Eade,  5  Mad.  118 ;  "  dying  wish : "  Godfrey  v.  God- 
frey, 11  W.  E.  654 ;  "  last  will : "  Hinxman  v.  Poynder,  6 
Sim.  546 ;  "  wish  and  desire : "  lAddard  v.  Liddard,  28  B. 
266 ;  "  desire: "  Harding,  v.  Glyn,  1  Atk.  469. 

e.  Even  words  of  advice  and  recommendation,  such  as 
"  advise : "  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  "  recommend : " 
Tibbets  v.  TibbeU,  19  Ves.  656,  Jac.  817 ;  Harwood  v. 
West,  1  S.  &  St.  887 ;  Ford  v.  Fowler,  8  B.  146 ;  Malim 
V.  Keighley,  2  Ves.  jun.  883,  529. 

C.  As  to  the  interest  taken  by  the  donee  in  trust : 

1.  If  there  is  a  gift  subject  to  trusts,  the  donee  takes 
whatever  is  not  required  for  the  performance  of  those 
trusts.  Dawson  v.  Clarke,  15  Ves.  409,  18  Ves.  247 ; 
King  v.  Denison,  1  V.  &  B.  261 ;  Fenton  v.  Hawkins,  9 
W.  R.  800 ;  Clarke  v.  Hilton,  L.  E.  2  Eq.  810. 

2.  On  the  other  hand,  if  the  gift  is  upon  trust,  the 
donee  takes  the  whole  upon  trust  for  the  purposes  de- 
clared ;  or  for  the  heir  at  law  or  next  of  kin,  if  those  pur- 
poses fail,  or  are  not  exhaustive  or  not  declared.  Hobart 
V.  Countess  of  Suffolk,  2  Vem.  644 ;  Countess  of  Bristol  v. 
Hungerford,  ib.  645 ;  Kellett  v.  Kellett,  1  Ba.  &  Be.  588, 
8  Dow.  248  ;  Watson  v.  Hayes,  5  M.  <fe  Cr.  125 ;  Mullen 
V.  Bovmum,  1  CoU.  197 ;  Andrews  v.  Andrews,  1  Coll. 
186 ;  Love  v.  Gaze,  8  B.  472. 

It  may  be  noticed  that  a  devise  of  property,  upon  con- 
dition of  making  certain  payments  out  of  it,  which  are 
shown  on  the  face  of  the  instrument,  to  exhaust  the  whole, 
is  in  effect  a  gift  of  the  whole  upon  trust,  and  not  subject 
to  trusts.  A.'G.  V.  Wax  Chandlers,  L.  E.  6  H.  L.  1 ; 
A.-G.  V.  Merchant  Tailors,  6  Ch.  512 ;  and  see  Bird  v. 
Harris,  9  Eq.  204. 

8.  Again,  where  the  gift  is  to  the  donee  indefinitely, 
without  words  expressly  giving  a  beneficial  interest,  fol- 
lowed by  precatory  words,  which  raise  a  trust  in  favour  of 
a  particular  class,  the  donee  takes  the  whole  in  trust;   as 
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where  the  gift  was  to  the  testator's  wife,  under  the  firm 
conviction  that  she  would  dispose  of  and  manage  the 
same  for  the  benefit  of  her  children.  Barnes  v.  Orant, 
2  Jur.  N.  S.  1127,  26  L.  J.  Ch.  92. 

So  a  gift,  without  words  of  benefit  superadded,  for  some 
particular  purpose,  whether  declared  or  not,  raises  a 
trust  as  to  the  whole.  Corporation  of  Oloucester  v.  Wood, 
8  Ha.  181,  1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 

Where  the  gift  is  in  trust,  the  fact  that  the  donee  is 
described  as  wife  or  relation  of  the  testator,  or  that  a 
legacy  is  given  to  the  heir,  will  not  entitle  such  donee  to 
any  beneficial  interest.  Wych  v.  Packington,  8  B.  P.  C. 
44 ;  Wills  V.  Wills,  1  Dr.  &  War.  489 ;  Starkey  v.  Brooks, 
1  P.  W.  890. 

4.  If,  however,  words  of  benefit  are  superadded ;  if,  for  Oases 
instance,  the  gift  is  to  A.  for  his  own  use  and  benefit,  or  don^in* 
absolutely,  followed  by  words  which  raise  a  trust,  the  ^'T^JLto 
donee  takes  beneficially,  subject  to  those  trusts*     Wood  take  some 
V.  Cox,  6  M.  &  Cr.  684 ;  Shelley  v.  Shelley,  6  Eq.  640 ;  "'**'^ 
Irvine  v.  SuUivan,  8  Eq.  678. 

But  the  case  is  different  if  such  words  as  "  for  her  sole 
use  and  benefit "  can  be  shown  to  be  inserted  merely  for 
the  purpose  of  excluding  a  husband  from  the  trust,  as  in 
Stubbs  V.  Swrgon,  2  Kee.  255,  8  M.  &  Cr.  607,  where  the 
gift  was  to  A.  for  her  sole  use  and  benefit,  independent  of 
her  husband,  for  an  express  purpose. 

5.  So,  though  the  gift  may  be  upon  trust,  it  may  appear 
that  the  donee  is  intended  to  take  some  beneficial  interest 
by  the  fact  that  the  testator  calls  her  his  heiress,  or  ex- 
pressly excludes  his  heir  from  any  benefit.  Rogers  v. 
Rogers,  8  P.  W.  198  ;  Hughes  v.  Evans,  18  Sim.  496 ;  see 
WiUiams  v.  RoberU,  27  L.  J.  Ch.  177,  4  Jur.  N.  S.  18. 

6.  Again,  the  trust  may  not  arise  till  the  death  of  the  C<u9« 
donee  upon  trust,  in  which  case  he  will  take  beneficially  tniat  does 
during  his  life.  ^^ 
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death  of  a.  Where  there  are  words  of  indefinite  gift  followed  by 

the  donoo* 

a  recommendation  or  entreaty  that  the  donee  will  at  his 
decease  give  the  property  to  a  certain  class,  this  raises  a 
trust  subject  to  his  life  interest.  Pierson  v.  Garrett,  2  B. 
C.  C.  88,  226  ;  Malim  v.  KeigMey,  2  Ves.  jun.  883,  529  ; 
Cholmondeley  v.  Cholmondeley,  14  Sim.  690 ;  Prevost  v. 
Clarke,  2  Mad.  458. 

The  same  construction  was  adopted,  where  there  was  an 

intention,  that  the  donee  was  not  to  dispose  of  the  capital 

'  in  her  lifetime  followed  by  a  recommendation  to  give  the 

property  in  a  certain  way.     See  Horwood  v.  West,  1  S.  & 

St.  887. 

fc.  So,  too,  where  the  gift  is  to  k.for  his  own  sole  use 
and  benefit,  with  an  expression  of  desire  or  confidence 
that  he  will  dispose  of  it  among  a  certain  class  during  his 
life  and  at  his  decease,  the  donee  takes  a  life  interest  with 
a  power  of  appointment  by  deed  or  will.  Harding  v.  Olyn, 

I  Atk.  469 ;  Curnick  v.  Tucker,  17  Eq.  320 ;  Fordham 
V.  Speight,  23  W.  R.  782. 

c.  And  even  where  there  was  a  gift  to  A.  to  and  for  his 
sole  use  and  benefit,  subsequent  words,  expressive  of  con- 
fidence that  the  donee  would  apply  the  same   for  her 
children  thereafter,  were  held  to  give  an  interest  for  life 
with  a  power  of  appointment.  OttUy  v.  Cregoe,  24  B.  185. 
And  even  in  the  absence  of  anything  to  show  that  the 
donee  was  intended  to  take  a  life  interest,   the    same 
construction  has  been  adopted.  Ware  v.  Mallard,  21  L.  J. 
Ch.  355,  16  Jur.  492  ;  Shavelton  v.  Shovelton,  82  B.  148. 
CSaaeewliepe       d.  Where  a  power  is  given  to  a  person  to  dispose  of 
Stolwt^    property  for  herself  and  her  children,  she  does  not  take 
herself  one    gLU  absolute  interest.     Crockett  v.  Crockett,  2  Ph.  558. 

of  the 

objecta  of  Nor  will  the  legatee  take  absolutely  where  property  is 
given  to  a  legatee  on  trust  for  herself  and  her  children : 
Costabadie  v.  Costabadie,  6  Ha.  410 ;  Godfrey  v.  Godfrey, 

II  W.  E.  554;   or  to  be  applied  for  herself  and  her 
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children :  Bibby  v.  Thompson,  82  B.  646 ;  or  to  be  used 
for  the  benefit  of  herself  and  her  children,  at  the  dis- 
cretion of  the  donee  :  Hart  v.  Tribe,  82  B.  279,  1  D.  J. 
&  S.  418 ;  Godfrey  v.  Godfrey,  11  W.  E.  554 ;  Newill  v. 
Newill,  7  Ch.  258  ;  Armstrong  v.  Armstrong,  7  Eq.  518  ; 
see  Scott  v.  Key,  18  W.  R.  1030. 

And  even  a  life  interest  given  to  the  testator's  wife  for 
the  benefit  of  herself  and  her  children  is  divisible  equally 
among  them.  Jubber  v.  Jubber,  9  Sim.  508 ;  see  Taylor 
V,  Bacon,  8  Sim.  100. 

If,  however,  the  gift  is  to  A.  with  large  powers  of  dis- 
position or  words  of  benefit  added>  the  fact,  that  the  gift 
is  expressed  to  be  for  the  benefit  of  herself  and  her 
children,  will  not  raise  a  trust.  Lambe  v.  Eames,  10  Eq. 
267,  6  Ch.  597-      See  Webb  v.  Wools,  2   Sim.  N.  S. 

267. 

And  where  there  is  an  absolute  gift  to  A.,  a  subsequent  DiBtmction 

declaration  that  the  benefit  of  A.  and  her  children  was  the  ^^^^  ^nd 
motive  of  the  gift  will  raise  no  trust.     Thorp  v.  Owen,  motive. 
2  Ha.  607.     See  Mackett  v.  Mackett,  14  Eq.  49  ;  Briggs 
V.  Sharp,  20  Eq.  317. 

Similarly  a  gift  to  enable  a  person  to  do  something 
creates  no  trust.  Benson  v.  WTiittam,  5  Sim.  22 ;  Ryan 
V.  Keogh,  I.  R.  4  Eq.  357.  See  Biddies  v.  Biddies,  16 
Sim.  1 ;  quaere,  whether  Byne  v.  Blackbwm,  26  B.  41, 
can  stand  on  this  ground. 

And  where  the  interest  upon  legacies  given  to  children  Gifto  to 
is  directed  to  be  paid  to  their  parents,  and  appUed  by  to^T^* 
them  for  their  maintenance,  the  parents  take  subject  to.  ^J'^^e- 
no  account.     Hammond  v.  Neame,  1  Sw.  85;  Berkeley  nance  of  his 
V.  Swinburne,  6  Sim.  618 ;    Hadow  v.  Hadow,  9  Sim. 
438 ;  Browne  v.  PavM,  1  Sim.  N.  S.  92. 

In  the  same  way  a  gift  to  the  parent  for  the  benefit  or 
maintenance  of  himself  and  his  children  may  be  safely 
paid  to  the  parent.      Cooper  v.  Thornton,  3  B.  C.  C. 
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96,  186 ;  Bobimon  v.  TickeU,  8  Ves.  142  ;  Re  Bobertson's 
Trust,  6  W.  R.  406. 


Legacy  to  a 
legatee  to 
be  applied 
in  aparti- 
cnlar  way 
for  the  be- 
nefit of  the 
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to  trustees 
to  apply 
money  in 
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way  for  a 
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Distinetioik 
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not  merely 
the  benefit 
of  the 
legatee. 


VI.  Legacies  given  to  Benefit  a  Legatee  in  a 

PARTICULAB  WAT. 

1.  A  legacy  given  to  a  person  for  a  particular  purpose 
for  the  benefit  of  the  legatee,  is  good  though  the  purpose 
fails  or  becomes  incapable  of  execution.  Barton  v.  Grant, 
1  Vem.  265 ;  NeviU  v.  Nevilly  2  Vern.  481 ;  Barton  v. 
Cooke,  6  Ves.  462 ;  Parsons  v.  Coke,  6  W.  E,  715 ;  Lock- 
hart  V.  Hardy,  9  B.  879 ;  Leche  v.  Lord  Kilmorey,  T.  & 
R.  207 ;  Palmer  v.  Fowler,  18  Eq.  250. 

So,  too,  the  gift  of  an  annuity,  or  of  a  sum  to  purchase 
an  annuity,  vests  a  sum  equivalent  to  the  value  of  the 
annuity  in  the  legatee  at  the  testator's  death,  whether 
the  annuity  is  in  possession  or  reversion.  Yates  v. 
Compton,  2  P.  W.  808 ;  Barnes  v.  Bowley,  8  Ves.  806 ; 
Palmer  v.  Crawford,  8  Sw.  482;  Bayley  v.  Bishop,  9 
Ves.  6. 

And  a  discretionary  power  to  purchase  an  annuity  out 
of  a  fond  authorises  advances  to  the  legatee  from  time  to 
time  out  of  the  fund.     Messeena  v.  Carr,  9  Eq.  260. 

2.  On  the  other  hand,  where  a  discretion  is  given  to 
trustees  to  apply  money  to  a  particular  purpose,  the 
Court  will  inquire  whether  the  occasion  for  the  gift 
arises.  Lewis  v.  Lewis,  1  Cox,  162 ;  Robinson  v.  Cleaton, 
15  Ves.  526 ;  Cowper  v.  ManUU,  22  B.  281 ;  Sanderson's 
.Trust,  8  K.  &  J.  497 ;  Be  Ward's  Trust,  7  Ch.  727. 

8.  And  if  the  purpose  for  which  the  money  is  given  is 
not  merely  the  benefit  of  the  legatee,  but  also  the  gratifi- 
cation of  some  wish  of  the  testator,  the  question  is,  which 
is  the  primary  object.    lU  Skinner's  Trust,  1  J.  &  H. 

102.  A^^>^**^^***^  ^  <z.  ^  c/y 
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CHAPTER  XXIL 

GIFTS  OF  ANNUITIES. 

I.  Chabacteristics  of  Annuities. 

An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  ^^^^_ 
rent-charge,  even  though  it  may  be  given  to  a  person,  his  chMge  dis- 
executors   and   administrators,     Bamsay  v,   Thomgate, 

16  Sim.  575. 

And  a  right  to  distrain  is  attached  to  it  by  statute 
4  Geo.  II.,  c.  28,  s.  5.  Buttery  v.  Robinsont  8  Bing. 
392 ;  Solhry  v.  Leaver,  9  Eq.  22  ;  Kelsey  v.  KeUey,  17 

Eq.  496. 

And  a  rent-charge,  though  charged  upon  realty  and 
personalty,  will  be  looked  upon  as  issuing  out  of  the 
realty  alone.  Butt's  Case,  4  Eep.  98,  Pt.  7,  28  a,  Co. 
Litt.  147  a ;  Richardson  v.  Nixon,  7  Ir.  Eq.  620  ;  SoUory 
V.  Leaver,  9  Eq.  22. 

The  rule  in  Shelley's  Case  and  the  other  technical  ^®J^,®"^ 

,  .       ,  Shelley  8 

rules  of  construction  apply  to  the  limitations  of  a  rent-  case  applies 
charge.    Brew  v.  Barry,  I.  R.  7  Eq.  418  ;  8  ih.  260.         tations  of  a 

An  annuity,  though  given  out  of  personal  assets,  if  given  J^ 
with  words  of  inheritance,  will  devolve  like  real  estate.       Annuity  to 

Annuities,  however,  not  being  within  the  Statute  de  y^^^ 
donis.  cannot  be  entailed,  and  an  annuity  to  A.  and  the  deroiveB 
heirs  of  his  body  gives  only  a  base  fee.     Chaplin  v.  estate. 
Chaplin,  8  P.  Wms.  229 ;  Turner  v.  Turner,  Amb.  776 ;  ^^*^~ 

IB.C.C.  816-  within  the 

StatfOede 
donis. 
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Annuity  But   an  annuity,  though  given  with  words  of  inherit- 

man  and  ance,  is,  for  all  other  purposes  except  descent,  personalty. 

^^  Earl  of  Stafford  v.  Buckley,   2  Ves.  sen.  171 ;    Lady 

peraonaity  Holdemess  V.  Lord  Carmarthen,  1  B.  C.  C.  877;  Aubin  v. 

except  for  • 

purpoBesof  Daly,  4  B.  &  Aid.  59;  Radbum  v.  Jervis,  8  B.  450. 

And  an  annuity  charged  upon  realty,  but  given  without 
words  of  limitation  appropriate  to  realty,  is  personal 
estate.  Taylor  v.  Martindale,  12  Sim.  158 ;  Parsons  v. 
Parsons,  8  Eq.  260. 


II.  The  Duration  op  Gifts  of  Annuities  and 

Annual  Sums. 

Annuity  1.  When  an  annuity  is  given  to  a  person  without  more, 

whether  or  ^j^^  question  arises,  whether  it  was  meant  to  be  for  life 
l*'^^*®*^'     only,  or  perpetual ;  and  this  point,  in  the  case  of  annui- 
ties created  de  novo,  is  unaffected  by  sect.  28  of  the  Wills 
Act.     Nicholls  V.  Hawkes,  10  Ha.  842. 
Primd  The  presumption  is,  that  an  annuity  given  simply  is 

fMie  a  gift  f^j,  jjf^  only,  whether  it  is  given  to  a  single  legatee,  or  to 
nnityisfor  A.  for  life,  and  then  to  B.  simply,  or  to  A.  with  power 
to  give  it  after  his  death  to  another,  or  to  several  others 
and  the  survivor.     Blewitt  v.  Roberts,  10  Sim.  491,  Cr. 
&  Ph.  274 ;  Yates  v.  Maden,  8  Mac.  &  G.  532. 

But  an  intention  may  be  gathered  from  the  will,  that  the 

annuity  is  to  be  perpetual,  and  no  particular  words  of 

limitation  are  necessary  for  this  purpose.     Thus  : 

Gift  of  a.  An  annuity  is  perpetual  if  there  is  a  gift  of  property 

product  or  to  produce  it,  whether  it  be  a  dedication  of  a  specific 

^^^^Jl^*^  portion  of  property,  or  only  a  direction  to  purchase  an 

anannnity.  annuity  in  Government  funds  or  securities.    Stokes  v. 

Heron,  12  CI.  &  F.  161 ;  Kerr  v.  Middlesex  Hosp.,  2 

D.  M.  &  G.  676 ;    Hicks  v.  Ross,  14  Eq.  141 ;    Ross  v. 

Borer,  2  J.  &  H.  469.     Grove's  TrusU,  1  Giff.  74,  is 

probably  irreconcileable  with  the  other  authorities. 
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6.  If  the  annuity  is  given  as  part  of  the  income  of  a  Gift  of 

particular  fund,  it  amounts  to  a  gift  of  so  much  of  the  ^n^^  in. 

fund  itself.     Bignold  v.  Giles,  4  Dr.  343 ;  Coiirtenay  v.  «^me  of  a 
Gallagher,  5  Ir.  Ch.  164,  366 ;  Rawlings  v.  Jennings,  13 
Ves.  89 ;  Potter  v.  Bak^r,  13  B.  273,  15  B.  489 ;  Bent 
V.  Cullen,  6  Ch.  235.  '^^*-^  .ir^'aXAit^  J S^.  ^^/A 

c.  But  a  mere  devise  of  all  the  testator's  property  on  Gift  of  tes- 
trust  to  pay  an  annuity  or  a  charge  on  a  certain  fund  will  ^ro^rtj  to 
not  make  the  annuity  perpetual.     Lett  v.  Randall,  8  Sm.  P^y  ^ 

&  G.  83  ;  2  D.  F.  &  J.  388  ;  Sullivan  v.  Galbraith,  I.  R.  ^""not 
4  Eq.  582  ;  Wilson  v.  Maddison,  2  Y.  &  C.  C.  372.     See  perpetual. 
Innes  v.  Mitchell,  6  Ves.  464,  9  Ves.  212. 

d.  If  the  annuity  is  directed  to  cease  if  the  legatee  Direction 
dies  without  issue,  or  is  directed  not  to  be  sold  till  after  or'aajTat  a 
the  death  of  the  legatee,  there  is  a  strong  argument  that  certain 

it  was  meant  to  be  perpetual.  Hedges  v.  Ilarpur,  8  De  G. 
&  J.  129 ;  Pawson  v.  Pawson,  19  B.  146. 

e.  Or  again,  if  the  legatee  has  a  power  of  appointing  Powers  of 
the  annuity  in  words  that  would  authorize  the  appoint-  theimnldti 
ment  of  a  perpetual  annuity,  or  the  annuity  is  given  over  ^  ^^' 

in  certain  events  in  fee,  the  same  argument  arises.  Wright 
V.  Wright,  12  Ir.  Ch.  401 ;  Robinson  v.  Hunt,  4  B.  450. 
/.  And  if  the  annuity,  being  given  to  several  persons  Limitations 

...  .        .  •      'J.  i'     J.        i         inconsis- 

as  tenants  m  common,  is  given  over  m  its  entirety  at  a  ^^^  with  a 
period  when,  if  it  were  only  for  the  life  of  the  legatees  it  ™?^  ^^° 
might  have  partially  determined,  it  will  be  perpetual,  as 
it  would  be  absurd  to  suppose  that  it  is  to  cease  upon 
the  death  of  a  prior  annuitant  and  to  revive  again  in 
certain  events.  Mansergh  v.  Campbell,  8  De  G.  &  J.  237; 
Barden  v.  Meagher,  I.  E.  1  Eq.  246. 

g.  See,  too.  Parsons  v.  Parsons,  8  Eq.  260,  where  an  Gift  of  an- 
annuity,  given  to  several  or  their  heirs,  was  held  to  be  ^e^erai  or 
perpetual,  though  the  heirs  took  by  substitution.  ***®"^  ^®^- 

2.  Implication  of  survivorship  between  annuitants  : 
A  bequest   of  an   annuity  to   two   persons  for  their  ^*  ?^  ^ 
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lives  goes  to  the  survivor  for  his  life,  though  the  an- 
nuitants may  be  husband  and  wife.  Moffat  v.  Burnie, 
18  B.  211 ;  Neighbour  v.  Thurlow,  28  B.  83 ;  Alder  v. 
Lawless,  82  B.  72.     See  Day  v.  Day,  Kay,  703. 

As  to  the  construction  of  a  bequest  of  an  annuity  to 
two  persons  as  tenants  in  common  for  their  lives  with- 
out more,  see  Lill  v.  lAll,  23  B.  446 ;  Grant  v.  Winbolt, 
2  W.  R.  151,  23  L.  J.  Ch.  282. 

Where  the  gift  is  to  two  persons  as  tenants  in  com- 
mon for  their  lives,  with  a  gift  over  after  their  death  : 

a.  If  the  gift  over  is  expressly  after  the  death  of  the 
survivor,  benefit  of  survivorship  will  be  implied  between 
the  annuitants.    Armstrong  v.  Eldridge,  3  B.  C.  C.  215. 

b.  So,  if  the  gift  over  is  not  till  after  the  death  of 
both,  or  the  whole  is  given  after  their  death  as  one 
undivided  fund,  the  survivor  will  take  the  whole.  Tucker- 
man  v.  Jeffries,  8  Bac.  Abr.  ed.  Gw.  681,  11  Mod.  108; 
M'Dermott  v.  Wallace,  5  B.  142 ;  Draycott  v.  Wood,  8 
L.  T.  N.  S.  304. 

The  same  rule  applies  though  the  gift  is  expressly  to 
A.  and  B.  for  their  joint  lives,  if  nothing  is  given  over 
till  after  the  decease  of  both.  Townley  v.  Bolton,  1 
M.  &  K.  148. 

c.  This  implication  of  survivorship,  however,  does  not 
arise,  where  the  gift  over  is  not  merely  after  the  death 
of  the  annuitants,  but  after  the  death  of  the  annuitants 
and  some  other  person  who  cannot  have  been  intended  to 
take  by  survivorship.    Re  Drakeley's  Estate,  19  B.  395. 

Nor  can  it  arise,  where  the  shares  of  legatees  dying 
are  expressly  disposed  of  during  the  period  between  the 
death  of  each  and  the  death  of  all.     Walmsley  v.  FoxaU, 

1  D.  J.  &  S.  605. 

As  to  the  meaning  of  **  every  "  in  a  gift  over  after  the 
death  of  every  of  the  annuitants,  see  Brown  v.  Jarvis, 

2  D.  F.  &  J.  168. 
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d.  If  the  gift  over  is  to  the  children  of  the  annuitants,  Oases 
the  most  obvious  construction  is  that  the  share  of  each  ^Z'^\ 
goes  over  immediately  on  his  death  to  his  children.     See  *?  *^® 

p.  151,  ante.  of  the 

But  if  it  is  clear  that  nothing  is  given  to  the  children  jjf^ 
till  after  the  death  of  all  the  tenants  for  life,  the  sur- 
vivor  takes  the  whole.     Begley  v.  Cooke,  8  Dr.  662  ;  Alt 
V.  Gregory,  8  D.  M.  &  G.  221.     See  Minton  v.  Minton, 
9  W.  R.  686. 

In  such  cases  the  fact  that  the  distribution  is  to  be  Argoments 
per  capita,  and  not  per  stirpes,  would  be  an  argument,  postpoSog 
that  the  distribution  was  to  be  postponed  till  the  death  i^**l^lij 
of  the  surviving  tenant  for  life.    See  Pearce  v.  Edmeades,  death  of 
8  Y.  &  C.  Ex.  246,  2  W.  R.  672.  X't^t 

It  seems  also  that  if  the  gift  after  the  death  of  the  ^"""^  ^^®- 
annuitants  is  to  their  heirs  per  capita,  this  would  afford 
a  strong  argument  for  implying  a  life  interest  in  the 
surviving  annuitants ;  but  the  case  is  different  if  the  gift 
over  is  to  the  heirs  of  the  annuitants  and  of  other  per- 
sons.    Hensley  v.  WiUs,  14  W.  R.  423. 

e.  Where,  however,   the   duration  of  the   annuity  is  There  can 
clearly  defined  by  the  original  gift,  as  for  instance,  where  pii^tion'of 
the  gift  is  to  several  as  tenants  in  common  for  their  ^Jf^^?"- 

^  ^  ^  ship  where 

lives  and  the  life  of  the  survivor,  the  shares  of  those  the  dura- 
dying  during  the  duration  of  the  annuity  pass  to  their  annuitj  is 
representatives.     Jones   v.  Randall,   1   J.  &  W.    100;  f^lj""' 
Sales  V.  Cardigan,  9  Sim.  S84 ;   Bryan  v,  Twigg,  L.  R.  the  original 
8  Eq.  483,  3  Ch.  188 ;  Chatjield  v.  Berchtoldt,  18  W.  R. 
887. 

It  is  submitted,  that  in  such  a  case  a  gift  over  after 
the  death  of  the  survivor  of  the  annuitants  can  have  no 
influence  on  the  construction ;  see,  however,  the  decree 
of  Sir  W.  Grant  in  Avern  v.  Lloyd,  5  Eq.  883. 

There  may,  however,  in  such  a  case,  be  words  to  show  Words 
that  the  sm^vijiror  was  to  take  the  whole.     Thus,  if  the  toan^x^* 

s  2 
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gift  is  to  several  as  tenants  in  common  "  for  their  lives, 
or  the  life  of  the  survivor,  for  their  or  her  absolute  use,"  or 
"  for  their  lives  and  the  life  of  the  survivor  during  their 
and  her  natural  life,"  the  additional  words  show  that 
the  survivor  was  meant  to  take  the  whole.  Hatton  v. 
Finchy  4  B.  186;  Cranswick  v.  Pearson,  81  B.  624, 
aflFd.  9  L.  T.  N.  S.  276 ;  and  in  Doe  d.  BorweU  v.  Abey, 
1  Mau.  &  S.  428,  the  gift  over  "  from  and  after  their 
respective  deceases  and  the  decease  of  the  survivor,"  in- 
dicated that  the  representatives  of  annuitants  were  not  to 
take  anything  after  their  respective  deaths. 

8.  Distinction  between  annuities  given  for  a  period 
and  for  an  object : 

Similarly,  an  annuity  given  to  a  person  for  a  fixed 
period  for  maintenance  is  not  determined  by  the  attain- 
ment of  majority,  or  by  death  before  that  period. 
Badham  v.  Mee,  1  B.  &  M.  681 ;  Longmore  v.  Elcvmi,  2 
Y.  &  C.  C.  868;  Lewes  v.  Lewes,  16  Sim.  266;  Atwood 
V.  Alford,  L.  B.  2  Eq.  479. 

This,  however,  does  not  apply  where  the  duration  of 
the  annuity  is  merely  the  duration  of  the  legal  estate  :  if, 
for  instance,  the  annuity  is  given  to  trustees  for  their 
lives,  and  the  life  of  the  longest  liver  of  them,  for  the 
support  of  A.     Ryan  v.  Keogh,  I.  B.  4  Eq.  357. 

And  the  gift  of  an  annual  sum  to  a  child  for  main- 
tenance and  education  ceases  with  his  minority.  Foley 
V.  Parry,  2  M.  &  K.  138 ;  Gardner  v.  Barker,  18  Jur. 
508. 

So,  too,  a  gift  to  a  trustee,  so  long  as  he  should  con- 
tinue to  execute  the  oflSce  of  trustee*  under  the  will, 
ceases  with  the  active  trusts.  Baker  v.  Martin,  8  Sim. 
25 ;  HvU  V.  Christian,  17  Eq.  546. 

It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent 
during  the  minority  of  a  child,  where  no  benefit  is  in- 
tended for  the  child,  will  go  to  the  representatives  of  the 
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parent  if  he  dies  during  the  minority.     Smith  Vr  Havers,  an  infant 

_.  determines 

Cro.  Eliz.  252  ;  Laxton  v.  EedU,  19  B.  821.  with  the 

On  the  otiier  hand,  if  the  child  dies  during  his  \^^ 
minority,  the  parent  will,  nevertheless,  be  entitled  to  the 
rents  and  profits  till  the  time  when  the  child,  if  living, 
would  have  attained  twenty-one,  if  the  object  of  the 
gift  is  payment  of  debts.  Carter  \.  Church,  1  Ch.  Ca. 
113 ;  BoroMon's  Case,  8  Co.  19  a. 

And  it  would  seem  that  the  construction  would  be  the 
same  if  the  object  of  the  term  is  the  benefit  of  the 
person  to  whom  the  rents  and  profits  are  given  during 
the  minority.  Coates  v.  Needham,  2  Vem.  65.  See  1 
Jarm.  546. 

On  the  other  hand,  if  the  term  is  created  for  the 
benefit  of  the  child,  or  if  the  object  of  it  is  merely  to 
postpone  the  interest  of  the  child  till  he  should  have 
performed  some  condition,  which  could  not  be  performed 
after  his  death,  the  term  will  determine  with  his  life. 
See  Manfield  v.  Dugard,  1  Eq.  Ca.  Abr.  194,  pL  4, 
where  the  report  is  very  unsatisfactory.  Lomax  v, 
Ilolmedon,  8  P.  W.  176 ;  and  see  Castle  v.  Eate,  7  B. 
296. 
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CONDITIONS    PRECEDENT. 

Conditions    Distinguished. 

1.  The  court  is  never  astute  to  construe  a  testator's 
words  as  importing  a  condition  if  a  different  meaning  can 
be  fairly  given  to  them. 

Thus,  a  devise  ''upon  condition"  that  the  devisee 
makes  certain  payments  within  a  given  time  will,  as  a 
rule,  be  construed  as  a  trust,  and  not  as  a  condition. 
Young  v.  Grove,  4  C.  B.  668 ;  Wnght  v.  Wilkiny  9  W. 
R.  161, 10  W.  R.  403  ;  see  A.-G.  v.  Wax  ChandlerSy  L. 
R.  6  H.  L.  1;  A.'G.  v.  Merchant  Taylors,  6  Ch.  512; 
and  see  Bird  v.  Harris,  9  Eq,  204. 

2.  In  some  cases  a  condition  apparently  precedent  has 
been  read  as  foUning  part  of  the  original  limitation. 
Thus,  a  devise  to  M.  and  the  heirs  of  her  body,  on  condi- 
tion that  she  marry  and  have  issue'  male  by  S.,  was  held 
to  give  an  estate  in  special  tail  to  M.  Page  v.  Hayward, 
2  Salk.  570. 

Similarly,  an  estate  to  arise  upon  a  condition,  which 
cuts  down  a  previous  estate  will,  if  possible,  be  construed 
as  a  remainder  by  looking  upon  the  condition  as  forming 
part  of  the  limitation  of  the  previous  estate.  Thus,  a 
devise  to  A.  for  life  if  she  should  not  marry  again,  but  if 
she  did,  to  B.,  will  be  construed  as  a  devise  to  A.  for  life 
or  till  marriage.  Luxford  v.  Cheek,  3  Lev.  125 ;  Lady 
Ann  Fry^s  Case,  1  Ventr.  203 ;  Gordon  v.  Adolphus,  8  B. 
P.  C.  306. 
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So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  pro-  Devise  for 
viso  hereinafter  contained,**  the  proviso  is  incorporated  to  a  pro- 
into  the  original  limitation.     Wehb  v.  Grace,  2  Ph.  701.     ^*'' 

And  a  bequest  to  A.  for  life,  if  she  should  so  long  re- 
main unmarried,  will  be  construed  in  the  same  way. 
Heath  v.  Lewis,  3  D.  M.  &  G.  954. 

On  the  other  hand,  if  the  condition  is  so  penned  that 
it  cannot  be  connected  with  the  previous  limitation  for 
life,  it  must  take  effect  as  a  condition.  Sheffield  v.  Lord 
Orrery,  8  Atk.  282;  see  Allen  v.  Jackson,  1  Ch.  D.  899. 

In  such  a  case,  however,  it  may  appear  that  the  origi- 
nal estate  was  only  meant  to  last  till  the  condition  takes 
effect :  if,  for  instance,  the  rents  are  directed  to  be  paid  to 
a  woman,  which  could  only  be  done  till  her  marriage,  the 
estate  not  being  given  to  her  separate  use.  Meeds  v. 
Wood,  19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  Estate  of 

trustees  to 

trustees  to  preserve  contingent  remainders  is  a  vested  re-  preserve, 
mainder,  the  prior  estate  being  looked  upon  as  lasting  till 
forfeiture  by  the  prior  taker.     Smith  d.  Dormer  v.  Park- 
hurst,  18  Viner,  fol.  413, 3  Atk.  135,  4  B.  P.  C.  858. 

Characteristics  of  Conditions  Precedent. 

Whether  a  condition  is  subsequent  or  precedent  must  General 
depend  on  the  language  in  which  it  is  framed,  and  very  dition  pre- 
little  help  can  be  derived  from  decided  cases  on  the  point.  **"®°*' 
It  may,  however,  be  noticed,  that  when  the  condition  re- 
quires something  to  be  done,  which  will  take  time,  the 
argument  is  in  favour  of  construing  it  as  a  condition  sub- 
sequent.    Popham  V.  Bampfield,  1  Vem.  79,  1  Eq.  Ab. 
108,  pi.  2 ;  Peyton  v.  Bury,  2  P.  W.  626. 

On  the  other  hand,  a  condition,  which  involves  anything 
in  the  nature  of  consideration,  is  in  general  a  condition 
precedent.  Acherley  v.  Vernon,  Willes,  163;  In  Re 
WeUstead,  25  B.  612. 
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precedent 
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physical 
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bility is 
invalid. 


Condition 
discharged 
by  testator. 


Condition 
contra 
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mores. 


If  a  devise  be  made  to  take  effect  only  on  performance 
of  some  particular  duty  by  the  devisee,  or  upon  some 
particular  event,  there  is  no  gift  unless  the  condition  is 
fulfilled.  And  it  makes  no  difference  that  the  event  is 
impossible,  impolitic,  or  illegal.  See  Egerton  v.  Earl  of 
Brownlow,  4  H.  L.  1 ;  Priestley  v.  Holgaie^  8  K.  «&  J. 
286 ;  see  GaMweU  v.  CressweU,  6  Ch.  278. 

But  as  regards  personalty,  a  gift  made  upon  a  condi- 
tion precedent  involving  a  physical  impossibility,  such  as 
to  drink  up  the  ocean,  takes  effect  notwithstanding  the 
condition.  See  1  Swin.,  Part  IV.,  sec.  6,  p.  257,  Co. 
Lit.  206  b. 

But  if  the  condition  precedent,  though  in  fact  impos- 
sible at  the  date  of  the  will,  or  becoming  impossible  by 
subsequent  events,  involves  no  physical  impossibility,  the 
gift  will  not  take  effect.  Lowther  v.  Cavendish,  1  Ed.  99, 
116;  Robinson  v.  mieelwright,  21  B.  214;  6  D.  M.  &  G. 
635. 

And  as  regards  realty  and  personalty,  a  condition  pre- 
cedent which  becomes  impossible  by  the  act  of  the  tes- 
tator is  discharged.  Co.  Lit.  206  b.,  sec.  334  ;  Oath  v. 
Barton,  1  B.  478;  Darley  v.  Langworthy,  3  B.  P.  C. 
859. 

And  in  personalty  a  condition  precedent  which  is  contra 
bonos  mores  may  be  rejected,  leaving  the  gift  absolute. 
Brown  v.  Peck,  1  Ed.  140  ;  Wren  v.  Bradley,  2  De  G.  & 
Sm.  49. 


General 
leaning  in 
favour  of 

vesting. 


Vesting  op  Real  Estate. 

The  courts  lean  strongly  in  favour  of  early  vesting. 
"  Whilst  estates  remain  contingent,  those  in  whom  they 
are  at  a  future  time  to  be  vested  have  no  interest  in  the 
estates  or  the  rents  and  profits  of  such  estates.  Such 
estates  must  descend  to  the  heir,  if  they  are  not  given  to 
any  person  to  hold  until  the  events  happen  on  which  they 
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are  to  become  vested.  Testators  who  create  contingent 
estates  often  forget  to  make  any  provision  for  the  preser- 
vation of  their  estates,  and  for  the  disposition  of  the 
rents  and  profits  in  the  intermediate  period  between  their 
deaths  and  the  vesting  of  their  estates.  In  such  cases 
the  estates  descend  to  the  heirs,  who,  knowing  that  they 
are  to  enjoy  them  only  for  a  short  period,  and  that  they 
have  obtained  the  possession  of  them  from  the  inatten- 
tion, and  not  from  the  bounty  of,  the  testator,  or  from 
the  mistake  of  the  professional  man  who  drew  the  will, 
will  make  the  most  that  they  can  of  them  during  the 
time  that  they  remain  theirs,  regardless  of  any  injury 
that  the  estates  may  suffer  from  their  conduct.  The 
rights  of  the  different  members  of  families  not  being 
ascertained  while  estates  remain  contingent,  such  fami- 
lies continue  in  an  unsettled  state,  which  is  often  pro- 
ductive of  inconvenience  and  sometimes  of  injury  to 
them.  If  the  attaining  a  certain  age  be  a  condition  pre- 
cedent to  the  vesting  estates,  by  the  death  of  their 
parents  before  they  are  of  that  age,  children  lose  estates 
which  were  intended  for  them,  and  which  their  relation 
to  the  testator  may  give  them  the  strongest  claim  to.'' 
Per  Best,  C.  J.,  Duffield  v.  Dvffield,  8  Bl.  N.  S.  380  ;  1 
Dow  N.  S.  810. 

A  devise  to  A.  and  his  heirs  "if"  or  "when"  he  attains  l>evise 

"when" 

21  is  contingent  according  to  the  opinion  of  Feame,  Post,  or  "if"  is 
Works,  191.  So,  too,  "  a  devise  in  remainder  to  a  class  ®°^*'^^''*' 
of  children  if  they  attain  21  is  a  contingent  remainder. 
It  is  also  a  contingent  remainder  if  it  be  a  devise  to  a 
class  of  children  equally  at  the  age  of  21.  And  so  also 
it  is  a  contingent  remainder  if  it  be  a  devise  in  remainder 
to  children  who  shall  attain  the  age  of  21."  Per  Stuart, 
V.-C,  in  Browne  v.  Browne,  3  Sm.  &  G.  587 ;  Alex- 
ander V.  Alexander,  16  C.  B.  59. 

Cases,  however,  where  the  condition  as  to  attaining^  a  Condition 

^       requiring 
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Prior  de- 
vise for 
life. 


certain  age  forms  part  of  the  original  devise,  must  be 
distinguished  from  those  cases,  where  the  condition  is 
contained  in  a  separate  direction  ;  thus,  where  there  has 
been  an  immediate  devise  followed  by  a  clause  directing 
that  the  devisee  "is  not  to  be  of  age  to  receive  this  "  till 
he  attains  a  certain  age,  or  that  it  is  to  become  his  pro- 
perty on  attaining  25,  the  devisee  has  taken  a  vested 
interest  subject  to  be  divested.  Snow  v.  Povlden,  1  Kee. 
186 ;  AUwatery.  Attwater,  18  B.  830. 

So,  too,  a  devise  to  A.,  provided  she  lives  to  attain 
21,  has  been  held  vested  subject  to  be  divested.  Sim- 
monds  v.  Cocks,  29  B.  455,  where  the  devise  was  after  a 
life  estate. 

Of  course,  when  there  is  an  express  direction  as  to  the 
period  of  vesting,  nothing  can  vest  before  the  appointed 
time  :  Russell  v.  Buchanan,  2  Gr.  &  M.  561,  7  Sim.  628 ; 
though  on  the  other  hand  the  question  of  vesting  is  not 
affected  by  a  direction  merely  referring  to  the  period  of 
possession  :  Montgomerie  v.  Woodley,  5  Ves.  522 ; 
Shrimpton  v.  Shrimpton,  81  B.  425. 

A  devise  to  A.,  at  or  when  or  if  he  attain  21,  will  be 
vested  : 

1.  If  an  estate  is  given  prior  to  the  attainment  of  21 
by  the  ultimate  devisee  to  some  third  person  either  for 
the  benefit  of  the  devisee  himself :  Ooodtitle  d.  Hay  ward 
V.  Whitby,  1  Burr.  228 ;  Re  Mottram,  10  Jur.  N.  S.  915 ; 
or  for  the  benefit  of  some  other  persons  to  endure  during 
the  minority :  Boraston's  Case,  3  Rep.  19  a. ;  Manjield 
V.  Dugard,  1  Eq.  Ab.  196,  pi.  4^ 

In  this  case  the  estate  given  to  the  devisee  on  attain- 
ing 21  is  in  fact  only  a  remainder  taking  effect  in  its 
natural  order  on  the  determination  of  the  preceding 
estate. 

2.  And  a  devise  to  A.  for  life,  and  from  and  after  his 
decease  to  B.,  if  he  shall  have  attained  21  years,  or  so 
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soon  as  he  shall  arrive  at  that  age,  was,  in  Andrew  y. 
Andrew,  1  Ch.  D.  410,  held  to  give  B.  a  vested  interest 
at  birth,  owing  to  the  words  "from  and  after,**  which 
were  held  to  mean  immediately  after  ;  but  see  Alexander 
V.  Alexander,  16  C.  B.  69. 

Whether  a  devise  in  remainder  after  a  life  estate  to  B. 
if  he  attains  21  in  the  absence  of  the  words  "from  and 
after"  would  give  B.  a  vested  interest  subject  to  be 
divested  seems  doubtful,  though  the  remarks  in  Andrew 
V.  Andrew,  sup.,  are  in  favour  of  such  a  construction ; 
but  see  Blagrove  v.  Hancock,  16  Sim.  371 ;  Simmonds  v. 
Cocks,  29  B.  455. 

8.  However,  if  there  is  a  gift  over  upon  death  under  Qifto^er 

,  upon  death 

21,  the  gift  over  shows  that  the  first  devisee  is  to  take  under  21. 
whatever  interest  the  person  claiming  omder  the  devise 
over  is  not  entitled  to,  that  is  to  say,  the  immediate 
interest.  Bromfield  v.  Crowder,  1  B.  &  P.  N.  B.  313 ;  see 
14  East,  604 ;  Doe  d.  Roake  v.  Newell,  1  Mau.  &  S.  827, 
5  Dow.  202  ;  Edxoards  v.  Hammond,  8  Lev.  182  ;  Doe  d. 
Hunt  V.  Moore,  14  East,  601 ;  Phipps  v.  Ackers,  8  CI.  & 
Fin.  691, 9  ib.  583;  Whittery.  Bremridge,  L.  E.  2  Eq.736. 

And  the  argument  in  favour  of  vesting  is  still  stronger, 
if  the  gift  over  is  upon  death  before  the  given  time  with- 
out issue.     Finch  Y.  Lane,  10  Eq,  601. 

The  attainment  by  the  devisees  of  the  given  age  is  a  ' 
certainty  provided  they  live  long  enough ;  if,  however, 
the  contingency  is  some  other  event,  as  remainder  to  A. 
if  he  survives  B.,  tlie  estate  is  not  vested  till  the  event 
happens,  notwithstanding  the  gift  over.  Doe  d.  Planner 
V.  Scudamore,  2  B.  &  P.  289 ;  Price  v.  HaU,  5  Eq.  899. 

And  of  course  the  gift  over  can  have  no  effect  where 
there  is  an  express  direction  as  to  the  time  of  vesting. 
Russell  V.  Buchanan,  2  Cr.  &  Mee.  561,  7  Sim.  628. 

4.  There  is,  however,  an  important  distinction  between  ^^  *<>  » 

contingent 

a  devise  to  definite  persons  or  to  a  class,  which  is  clearly  cImb  and  to 
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and  satisfactorily  ascertained,  at  21,  and  a  devise  to  such 
of  a  class  as  attain  21  or  to  those  who  attain  21.  In 
the  latter  case  "  the  finding  or  not  finding  the  legatee  de- 
pends on  his  attaining  a  particular  qualification,  and  till 
the  contingency  happens,  there  is  no  one  to  whom 
the  doctrine  laid  down  in  Phipps  v.  Ackers  can  apply." 
Such  a  devise,  therefore,  will  not  be  vested  by  a  gift  over. 
DuffieldY.  Duffield,  8  Bl.  N.  S.  260 ;  Stephen  v.  Stephen, 
Cases  temp.  Talb.  228 ;  Festing  v.  AlUn,  12  M.  &  W. 
279 ;  Holmes  v.  Prescott,  10  Jur.  N.  S.  507,  83  L.  J.  Ch. 
264,  11  L.  T.  N.  S.  88,  12  W.  R.  686.  8  N.  R.  559 ; 
Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532,  13  W.  R.  800  ; 
Price  V.  HaU,  5  Eq.  899 ;  EddeVs  Trust,  11  Eq.  559. 
Riley  v.  Oarnett,  8  De  G.  &  S.  629,  and  Browne  v. 
Browne,  8  Sm.  &  G.  568,  will  probably  not  be  followed. 

But  a  devise  to  A.  for  life,  remainder  to  his  children 
bom  or  to  be  bom  in  due  time  after  his  decease  who 
should  live  to  attain  21,  the  estates  being  legal,  gives  the 
children  estates  vested  subject  to  be  divested,  otherwise 
a  child  bom  within  nine  months  of  A.'s  death  could  never 
take.  Mtiskett  v.  Eaton,  1  Ch.  D.  485 ;  see,  too.  Doe  v. 
Hopkinson,  5  Q.  B.  223. 

5.  An  estate  limited  to  commence  in  certain  specified 
events  will  fail  altogether  unless  those  exact  events  hap- 
pen. Thus  a  gift,  "  if  A.  shall  die,  living  my  wife, 
without  leaving  a  widow  or  any  child,  after  his  death  and 
my  wife's**  to  B.,  will  fail  if  A.  survives  the  testator's 
wife,  though  he  may  die  without  leaving  a  widow  or 
chUd.  Holmes  v.  Cradock,  8  Ves.  817 ;  Shuldam  v. 
Smith,  6  Dow.  22. 

But  in  the  case  of  successive  limitations  "  where  there 
is  a  limitation  over  which,  though  expressed  in  the  form 
of  a  contingent  limitation,  is  in  fact  dependent  on  a  con- 
dition essential  to  the  determination  of  the  interests 
previously  limited,  notwithstanding  the  words  in  form 
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import  contingency,  they  mean  no  more  in  fact  than  that  the  estate 
the  person  to  take  under  the  limitation  over  is  to  take 
subject  to  the  interests  previously  limited.*'  Maddison  v. 
Chapman,  4  K.  &  J.  709,  719,  8  De  G.  &  J.  536 ;  Webb 
V.  Hearing,  Cro.  Jac.  415 ;  PearsaU  v.  Simpson,  15  Ves. 
29 ;  Franks  v.  Price,  8  B.  182,  5  Bing.  N.  C.  37,  6  Sc. 
710;  Chellen  v.  Martin,  21  W.  R.  671;  Edgeworth  v. 
Edgeworth,  L.  R.  4  H.  L.  35. 

Thus,  if  the  devise  is  to  A.  for  life  remainder  to  B.  for 
life,  and  on  the  decease  of  B.,  if  A.  \>e  dead,  to  C.  in  fee, 
C.  takes  a  vested  remainder  whether  B.  survives  A.  or 
not.  Cases  sup. ;  see,  too.  Key  v.  Key,  4  D.  M.  &  G. 
73  ;  In  re  Betty  Smith's  Trusts,  L.  R.  1  Eq.  79. 

But  to  admit  this  construction,  the  limitation  over  must  Limits  of 
involve  no  incident  but  what  is  essential  to  the  deter-  trine, 
mination  of  the  estates  previously  limited.     Maddison  v. 
Chapman,  4  K.  &  J.  709,  3  De  G.  &  J.  636. 

6.  It  is  now  settled  that  when  there  is  a  gift  to  a  per-  Estates  to 
son  for  life,  if  she  so  long  remains  unmarried,  or  for  life  the  deter- 
until  bankruptcy,  foUowed  by  a  gift  over  in  the  event  of  ^prfJi'^Sfe^ 
marriage  or  bankruptcy,  the  remainder  is  not  contingent,  estate  by 

marriage  or 

but  vested  so  as  to  take  effect  either  upon  the  death  or  bankruptcy 
marriage  or  bankruptcy,    as    the  case  may  be,  of  the  as  vested 
tenant  for  life.     Luxford  v.  Cheeke,  8  Lev.  125 ;  Lady  ^^' 
Ann  Fry's  Case,  1  Vent.  199 ;  Gordon  v.  Adolphus,  8  B. 
P.  C.   806;   Foster  v.  Lord  Romney,    11    East,  594; 
Meeds  v.  Wood,  19  B.  215 ;  Browne  v.  Hammond,  Jo. 
210 ;  Eaton  v.  Hewitt,  2  Dr.  &  S.  184 ;  Wardroper  v. 
Cutjield,  12  W.  R.  458 ;  Walpole  v.  Laslett,  7  L.  T.  N. 
S.  526,  1  N.  R.  180 ;  Etches  v.  Etches,  8  Dr.  440. 
In  Pile  V.  Salter,  5  Sim.  411,  it  was  held,  that  the  fact  PUev. 

Salter^ 

of  the  gift  over  being  in  the  event  of  marriage  to  the 
tenant  for  life,  together  with  others,  would  prevent  this 
construction.  This  case,  however,  was  not  followed  in 
UnderhUl  v.  Roden,  2  Ch,  D.  494. 
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But  this  construction  only  applies  where  the  ulterior 
limitation  is  a  remainder,  the  event  upon  it  which  is  to  take 
eflfect  being  incorporated  into  the  prior  limitation  for  life, 
and  not  where  the  prior  life  estate  is  to  be  cut  down  in 
the  event  of  the  marriage  of  the  tenant  for  life.  Sheffield 
y.  Lord  Orrery,  3  Atk.  282. 


Legaciea 
charged  on 
land  do  not 
vest  before 
they  are 
payable. 


Distinction 
between " 
postpone- 
ment of 
payment 
for  the  pur- 
poses of  the 
estate  and 
of  the 


Legacy 
payable 
upon  an 
event 
which  may 
never 
happen  is 
contingent. 

Legacy 
charged 
upon  real 


Vesting  of  Charges  on  Land. 

The  vesting  of  legacies  charged  upon  real  estate  is 
governed  by  rules  derived  from  the  common  law. 

"  If  a  sum  of  money  be  given  to  a  person  charged  upon 
real  estate,  and  that  person,  being  an  infant,  is  not  to 
have  the  legacy  immediately,  but  it  is  given  at  21  or  pay- 
able at  21,  if  the  child  does  not  attain  21  the  legacy  is 
not  raisable."  Parker  v.  Hodgson,  1  Dr.  &  Sm.  668 ; 
see  Brown  v.  Wooler,  2  Y.  &  C.  C.  134. 

But  if  the  payment  is  postponed  for  purposes  not  re- 
ferrible  to  the  person  of  the  legatee,  but  only  for  the  con- 
venience of  the  estate,  as,  for  instance,  in  the  case  of  a 
life  tenancy,  the  legacies  vest  before  the  time  of  payment. 
Evans  v.  Scott,  1  H.  L.  57 ;  King  v.  Withers,  Ca.  temp. 
Talb.  116. 

It  makes  no  difference  whether  the  legacies  subject  to 
a  life  interest  are  made  payable  at  21  or  not,  though  it 
seems  that  they  will  not  in  any  case  vest  before  then. 
Remnant  v.  Hood,  2  D.  F.  &  J.  396 ;  Davies  v.  Huguenin, 
1  H.  &  M.  780. 

And  a  legacy  charged  upon  land  and  directed  to  be 
paid  upon  an  event  which  may  or  may  not  happen,  for 
instance,  when  the  testator's  eldest  son  should  come  into 
possession  of  a  settled  estate,  will  fail  if  the  event  does 
not  happen.     Taylor  v.  Lambert,  2  Ch.  D.  177. 

If  a  legacy  is  charged  upon  real  and  personal  estate, 
the  personal  estate  is  the  primary  fund  for  payment,  and 
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so  far  as   the  personal   estate   extends^  the  vesting  is  andper- 
govemed  by  the  rules  applicable  to  personal  estate^  but  follows 
so  far  as  the  legacy  is  payable  out  of  realty  the  rules  with  ^i^^ny 
regard  to  legacies  charged  upon  land  apply.     Duke  of  *^®,r^^f! 
Chandoa  v.  Talbot,  2  P.  W.  601,  612 ;  Prowae  v.  Abing-  to  realty 
dow,  1  Atk.  481 ;  Re  Htuisons,  Dru.  t.  Sugd,  6.  personalty. 


Vesting  of  Bequests  op  Personalty. 

The  vesting  of  bequests  of  personalty  is  governed  by  Vesting  of 
rules  derived  from  the  civil  law.     These  rules  apply  also  ^^^^*^ 
to  realty  directed  to  be  converted.     Harfa  Trusts,  8  De  ^y  *^« 

civil  law. 

G.  &  J.  195. 

I.  When  there  is  an  express  direction  as  to  the  period 
of  vesting : 

It  has  been  said  that  the  word  "vest/*  being  derived  Meaning  of 
from  *'  vestire,"  naturally  refers  to  vesting  in  possession,  ^®*'' 
and  not  to  vesting  in  interest.  Young  v.  Robertson,  4 
Mac.  314.  This  is,  however  contrary  to  the  whole  cur- 
rent of  English  authority,  according  to  which  the  word 
"vest"  has  always  been  held  to  refer  primd  facie  to 
vesting  in  interest  or  transmissibility,  and  not  vesting  in 
possession  or  indefeasibility. 

Thus,  when  there  is  a  direction  that  the  gifts  are  to  be  Direction  as 

to  yestinjr 

V  ested  at  a  certain  period,  the  legatees  will  take  no  inte-  is  impera- 
rest  till  then.  ^^^ 

Where  the  interests  of  legatees  are  to  be  vested  at  ^^  ^^^ , 

"  npon  death 

twenty-one,  a  gift  over  upon  death  under  twenty-one,  or  before  the 
upon  death  before  the  time  of  vesting,  will  not  aflfect  the  ^^^  ^,^11 
natural  meaninir  of  the  word.     Qlanvil  v.  Olanvil,  2  Mer.  "f*  ***^ 

^  the  mean- 

88 ;  Comport  v.  Austen,  12  Sim.  218 ;  Griffith  v.  Blunt,  4  ing  of  the 
B.  248 ;  Rowland  v.  Tawney,  26  B.  67 ;  Re  Thatcher's 
Trust,  ib.  865. 
In  many  cases,  however,  "  vested  "  has  been  used  as  When 

•^  "vested" 

equivalent  to  indefeasible  or  payable.  means 

"payable." 
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Gift  over 
upon  death 
without 
issue  before 
the  time  of 
vesting. 


Shares 
treated  as 
Tested  be- 
fore the 
time  ap- 
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Vested  and 
paid  used 
inter- 
change- 
ably. 

Direction 
to  pay 
legacies  at 
a  certain 
time. 


Gift  to 
children  ' 
who  sur- 
vive the 
parent 
with  a 
direction  as 
to  vesting. 


Thus,  if  the  shares  of  members  of  a  class  are  directed 
to  be  vested  at  a  certain  time,  and  there  is  a  gift  over  to 
the  other  members  of  the  class  of  the  shares  of  those 
dying  before  that  time  without  issue,  vested  will  mean 
payable.     Taylor  v.  Frobisher,  5  De  G.  &  S.  191. 

So,  too,  if  legatees  are  treated  as  taking  vested  shares  be- 
fore the  time  fixed  for  vesting,  vested  must  mean  payable. 

Thus,  if  a  time  is  appointed  for  vesting,  and  mainten- 
ance is  given,  if  any  child  entitled  on  the  death  of  the 
tenant  for  life  to  a  vested  or  presumptive  share  should  be 
under  the  age  appointed  for  vesting,  where  the  word  pre- 
sumptive refers  to  the  possibility  of  accruer.  Berkeley  v. 
Swinburne,  16  Sim.  275  ;  Baxters  Trust,  4  N.  R.  131,  10 
Jur.  N.  S.  845. 

Similarly,  if  in  the  event  of  any  children  dying  before 
the  time  of  vesting,  leaving  children,  there  is  a  gift  of  the 
share  such  child  would  have  had  if  living  to  his  issue ;  the 
direction  as  to  vesting  will  be  referred  to  payment.  In  re 
Edmondson's  Estate,  5  Eq.  389  ;  Poole  v.  Bott,  11  Ha.  83. 

Or  again,  it  may  appear  that  the  testator  has  used  the 
terms  vested  and  paid  interchangeably.  In  re  Edmond- 
son's  Estute,  sup.,  WiUiams  v.  Haythome,  6  Ch.  782 ;  Re 
Parr's  Trust,  41  L.  J.  Ch.  170. 

And  when  there  is  a  direction  to  pay  legacies  at  the 
death  of  the  tenant  for  life,  a  subsequent  direction  as  to 
vesting  at  twenty-one  will  be  referred  to  indefeasible 
vesting  or  possession.  Bamet  v.  Bamet,  29  B.  239 ; 
Simpson  v.  Peach,  16  Eq.  209. 

When  there  is  a  gift  to  children  who  survive  their 
parent,  a  direction  as  to  vesting  will  not  make  the  gift 
vest  in  any  who  do  not  survive  their  parent.  In  re 
Payne,  25  B.  556 ;  WiUiams  v.  Haythome,  6  Ch.  782. 

If,  however,  the  proviso  as  to  vesting  is  intended  to 
introduce  a  new  gift,  evidenced  by  the  fact,  for  instance, 
that  it  applies  to  prior  legatees  who  die  leaving  issue,  and 
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not  merely  to  such  of  them  as  survive  the  tenant  for  life, 
it  will  override  the  previous  contingency  of  surviving  the 
tenants  for  life.     Williams  v.  Russell,  10  Jur.  N.  S.  168. 

A  direction  that   legatees  are  to  be  beneficially  in-  Beneficial 

interest. 

terested  at  a  certain  period,  refers  only  to  vesting  in  pos- 
session. M'LachlanY.  Taitt,  28  B.  407,  2  D.  F.  &  J.  449. 
II.  Where  there  is  no  direction  as  to  vesting : 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  Cfifttoa 

class  wlio 

class,  and  a  gift  to  a  class  upon  a  contingency ;  thus,  a  attain 
gift  to  children  who  attain  twenty-one,  or  to  such  chUdren  f'Z^^ 
as  attain  twenty-one,  is  a  gift  to  a  contingent  class,  and  21. 
will  only  vest  in  those  who  attain  twenty-one,  though 
there  may  be  a  gift  of  interest  or  other  circumstances, 
which  in  a  gift  to  a  class  upon  a  contingency,  as  for  in- 
stance, at  twenty-one,  might  have  the  eflfect  of  vesting  the 
bequest.     Bull  v.  Pritchard,  1  Buss.  213 ;  Bree  v.  Per- 
fect, 1  Coll.  128 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Stead 
V.  Piatt,  18  B.  50  ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20 ;  Thomas 
V.  Wilberforce,  31  B.  299 ;  Williams  v.  Haythome,  6  Ch. 
782 ;  see  Re  BuUey's  Estate,  11  Jur.  N.  S.  791,  847 ; 
Ootch  V.  Foster,  5  Eq.  311. 

If  the  gift  is  to  children  who  attain  twenty- one,  and,  if  Contin- 
gency not 
but  one  child,  to  such  child,  the  contingency  of  attaining  imported 

twenty-one  will  not  be  imported  into  the  gift  to  a  single  ^fttoa 

child.     Walker  v.  Mower,  16  B.  365  ;  Johnson  v.  Foulds,  J^g[® 

5  Eq.  268. 

2.  When  there  is  a  clear  gift,  an  additional  direction  to  Direction 
pay,  when  the  legatee  attains  a  given  age,  will  not  post-  ment  wui 
pone  the  vesting,  the  gift  being  considered  debituminpre-  ^^^e^t- 
senti,  solvendum  in  futuro,  ing  ^hen 

there  is  a 

Thus,  a  gift  to  A.,  payable  at  twenty-one,  is  vested,  clear  ^t. 
and  it  makes  no  difference  whether  the  gift  precedes  or 
follows  the  direction  for  payment,  provided  a  clear  imme- 
diate gift  can  be  found  in  the  will.     In  re  Bartholomew, 
1  Mac.  &  G.  364;  Shrimpton  v.  Shrimpton,  31  B.  425. 
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Where  tte  The  difficulty  in  these  cases  is  to  decide  whether  there 
in  the  di-     is  a  substantive  gift  and  a  direction  to  pay,  or  whether 

pay^ndihLg  *^®  ^^^y  S^^  ^®  ^^  ^®  direction  to  pay.  See  Shum  v. 
vests tm       Hobbs,  3  Dr.  93 ;  Chaffers  v.  AbeU,  3  Jur.  577  ;  Williams 

then. 

V.  Clark,  4  De  G.  &  S.  472 ;  Merry  v.  HiU,  8  Eq.  619. 
Direction  Of  course,  when  there  is  a  clear  gift,  a  direction  to 

late  interest  accumulate  the  interest  and  to  pay  the  principal  and 
not  affect  a  accumulations  at  twenty- one  will  not  affect  the  vesting. 
gift  already  Stretch  V.  WatkifiSy  1  Mad.  258  ;  Blease  v.  Burgh,  2  B. 

vested. 

226 ;  Breedon  v.  Tugman,  8  M.  &  K.  289, 
In  doubtful       In  doubtful  cases  the  construction  may  be  assisted  by 
contingency  reference  to  other  limitations ;  thus,  where  there  was  a  gift 
flwLd^iM^k  ^^^  ^^^  children  of  a  tenant  for  life,  to  be  paid  upon  their 
and  vice       attaining  twenty-five,  and  if  but  one  child,  the  whole  to 
become  the  property  of  such  only  child,  upon  his  attain- 
ing twenty-five,  and  be  transmissible  to  his  heirs,  execu- 
tors, or  administrators,  none  of  the  children  took  vested 
interests  before  twenty-five,  the  gift,  in  the  event  of  there 
being  an  only  child,  being  clearly  contingent.     Judd  v. 
Judd,  3  Sim.  526  ;  Merry  v.  Hill,  8  Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly 
vested,  this  may  show  that  a  gift  to  all  the  children  at 
twenty-one  was  meant  to  be  vested  too.     King  v.  Isaa^- 
son,  1  Sm.  &  G.  871. 
Paid  may         And  it  may  appear  from  the  context  that  the  words  "  to 
^^         be  paid  "  were  meant  to  refer  to  vesting  and  not  to  pay- 
ment.   Martineau  v.  Rogers,  8  D.  M.  &  G.  828. 
Gift  to  bo         8.  The  time  when  the  legacy  is  to  be  paid  must,  how- 
t^e  which  cver,  be  certain ;  that  is  to  say,  it  must  be  certain  that 
may  neyer    ^j^^  ^jj^^  ^^  come  if  the  legatee  lives  long  enou&^h.     No 

come  m  tne  °  o  o 

legatee's       doubt  it  is  imcertain  whether  a  legatee  will  ever  attain 
contingent,  the  age  of  twcnty-one,  for  instance,  but  since  he  must 
attain   it  if  he  lives,  this  latter  contingency  is  disre- 
garded. 

*'  When  the  time  annexed  to  the  payment  is  merely 
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eventual,  and  may  or  may  not  come,  and  the  person  dies 
before  the  contingency  happens,  I  can  find  no  instance  in 
this  Couii;  where  it  has  been  held  that  the  legacy  at  all 
events  should  be  paid."  It  becomes,  in  fact,  a  legacy 
upon  condition,  for  dies  incertus  conditionem  in  testamento 
facit.  Thus,  a  legacy  to  A.  to  be  paid  upon  marriage  is 
contingent.  Atkins  v.  Hiccocks,  1  Atk.  500 ;  Ellis  v. 
Ellis,  1  Sch.  &  Lef.  1 ;  Morgan  v.  Morgan,  4  De  G.  & 
Sm.  164 ;  In  re  Cantillon's  Minors,  16  Ir.  Ch.  301 ;  Corr 
V.  Corr,  I.  E.  7  Eq.  897  ;  Malcolm  v.  O'Callaghan,  2  Mad. 
849 ;  Taylor  v.  Lambert,  2  Ch.  D.  177. 

But  if  interest  is  given  in  the  meantime,  the  legacy  But  a  gift 
will  be  vested,  though  given  upon  maiTiage.     Booth  v.  i^  the 
Booth,  4  Ves.  899  ;  Vize  v.  Stoney,  1  D.  &  War.  387.  ^^^  ^^ 

It  may  be  noticed,  however,  that  a  legacy  given  upon  vested, 
marriage  may  be  held  upon  the  context  to  be  given  at  ^^^^^"^ 
twenty-one,  or  upon  marriage  under  twenty-one,  as  where  construed 

.  as  a  gift 

there  was  a  gift  to  parents  for  life,  and  then  to  their  chil-  at  21  or 
dren  if  then  of  age  or  married,  and  if  any  were  infants  at  ^e  u^cr 
the  death  of  their  parents,  then  to  them  at  twenty-one,  if  ^^• 
sons,  or  on  marriage  if  daughters.     Lang  v.  Piigh,  1  Y. 
&  0.  C.  719 ;  see  West  v.  West,  4  Giff.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to 
pay  or  divide : 

a.  If  the   postponement  of  division   or  payment  is  l>irectionto 

.  ,  pay  after  a 

merely  on  accoimt  of  the  position  of  the  property,  if,  for  life  interest 
instance,  there  is  a  prior  gift  for  life,  or  a  bequest  to  0^  * 
trustees  to  pay  debts,  and  a  direction  to  pay  upon  the 
decease  of  the  legatee  for  life,  or  after  payment  of  the 
debts,  the  gift  in  remainder  vests  at  once.  Bennett^s 
Trust,  8  K.  &  J.  280 ;  Strother  v.  Button,  1  De  G.  &  J. 
676. 

b.  But  where  the  payment  is  deferred  for  reasons  per-  Direction 
sonal  to    the  legatee,   the   gift  will  not  vest  till  the  will  not 
appointed  time.  ^,J,*^^ 

T    2 
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gift  be- 
comes 
Tested  by 
severance. 


Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he 
shall  attain,  or  upon  attaining,  or  from  and  after  attaining 
twenty-one,  will  not  vest  till  the  age  is  attained.  Hanson 
V.  Graham,  6  Ves.  289 ;  Locke  v.  Lamb,  4  Eq.  872. 

5.  There  are,  however,  several  circumstances  which 
may  have  the  effect  of  vesting  a  gift  contingent  upon  at- 
taining a  given  age : 

Contingent  a.  If  the  subject  of  the  gift  is  to  be  at  once  separated 
from  the  rest  of  the  estate,  and  vested  in  trustees  to  be 
for  the  benefit  of  the  legatee,  though  the  interest  may 
not  be  given  in  the  meantime,  but  directed  to  accumu- 
late and  go  with  the  capital.  Love  v.  V Estrange,  5  B. 
P.  C.  59 ;  Saunders  v.  Vautier,  Cr.  &  Ph.  240 ;  Greet  v. 
Greet,  5  B.  128;  Branstromv.  Wilkinson,  7  Ves.  420; 
Lister  v.  Bradley,  1  Ha.  10 ;  Ingram  v.  Suckling,  7  W.  R. 
386. 

6.  If  the  interest  upon  the  legacy  is  given  to  the  legatee 
in  the  meantime  till  the  time  of  payment  arrives.  Han- 
son V.  Graham,  6  Ves.  239 ;  HarVs  Trusts,  8  De  G.  &  J. 
195  ;  HardcastU  v.  Hardcastle,  1  H.  &  M.  405 ;  Bell  v. 
Cade,  2  J.  &  H.  122 ;  Bolding  v.  Strugnell,  24  W.  R. 
389  ;  45  L.  J.  Ch.  208. 

(i.)  This  is  the  case  though  the  interest  may  be  given 
subject  to  charges  or  annuities.  Lane  v.  Goudge,  9  Ves. 
226 ;  Jones  v.  Macldlwain,  1  Russ.  220  ;  Potts  v.  Ather- 
ton,  28  L.  J.  Ch.  486. 

(ii.)  Though  the  interest  may  be  expressed  to  be  given 
for  maintenance.     HarVs  Trusts,  8  De  G.  &  J.  195. 

(iii.)  It  makes  no  difference,  whether  the  interest  is 
first  given  up  to  a  given  time  and  then  the  principal,  or 
Tnce  versd,  at  any  rate,  if  the  age  fixed  is  either  twenty-one 
or  some  later  age,  but  such  as  to  indicate  that  the  testator 
has  fixed  upon  it  only  from  the  probable  incapacity  of  the 
legatees  to  manage  their  property  satisfactorily  earlier. 
Wadley  v.  North,  8  Ves.  364 ;  Westwood-  v.  Southey,  2 


By  gift  of 
the  inter- 
mediate 
interest. 
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Sim.  N.  S.  192  ;  Bird  v.  Maybury,  33  B.  351 ;  Peamian 
V.  Peannan,  33  B.  394 ;  Pearson  v.  Dolman,  3  Eq.  315. 

It  seems  doubtful,  whether  Spencer  v.  Wilson,  16  Eq. 
501,  is  in  harmony  with  the  general  current  of  authority, 
or  even  with  the  views  expressed  in  In  re  Peek's  Trusts, 
ib.  221,  225. 

On  the  other  hand,  if  the  interest  is  given  up  to  a  very 
advanced  age,  and  the  principal  not  till  then,  it  is  more 
doubtful  whether  the  bequest  would  be  vested.  Batsford 
V.  Kebbel,  3  Ves.  363. 

c.  It  seems  not  to  be  quite  clearly  settled  whether,  Effect  of 
where  there  is  a  discretion  to  trustees  to  apply  the  whole  to^p^y^ 
or  part  of  the  interest  to  the  maintenance  of  the  legatees,  *^®  ^'^^t 

^  .  .    .  or  part  of 

the  bequest  will  be  vested.      The  better   opinion  now  the 
seems  to  be  that  it  will.     Eccles  v.  Birkett,  4  De  G.  &  S. 
105;  Rouses  Estate,  9  Ha.   649;  Fox  v.  Fox,  19  Eq. 
286;  see,  however,  Pulsford  v.  Hunter,  3  Bro.  C.  C. 
416 ;  Ashmare's  Trusts,  9  Eq.  99. 

It  has  been  suggested,  that  where  the  accumulated  sur- 
plus would  go  to  the  same  legatees  as  the  interest  and 
capital,  the  legacy  is  vested ;  but  where  the  surplus  in- 
come is  either  expressly  given  over,  or  would  not  follow 
the  capital,  it  is  not ;  so  that  a  gift  of  residue  in  such  a 
case  would  be  vested,  whereas  a  particular  legacy  would 
not.  See  Pearson  v.  Dolman,  3  Eq.  315.  But  qu<sre 
whether  this  distinction  reconciles  the  cases. 

But  a  discretion  either  to  apply  the  interest  to  main-  Caaes  in 
tenance  or  to  accumulate  it  will  not  vest  the  legacies :  ^**of  * 
Vaudry  v.  Oeddes,  1  R.  &  M.  203 ;  nor,  perhaps,  will  a  '^^^^^^  is 

not  Buffi- 

discretion  to  apply  the  whole  or  part  of  the  interest,  not  dent  to  vest 
exceeding  a  fixed  sum,  to  maintenance  :  Merry  v.  Hill,  8  J^j^'' 
Eq.  619;  nor  will  the  gift  of  a  fixed  sum  for  maintenance, 
though  it  may  be  equivalent  to  the  interest  of  the  legacy  : 
Baughton  v.  Boughton,  1  H.  L.  406 ;   Watson  v.  Hayes,  5 
;M.  &  Cr.  125  ;  Livesey  v.  Livesey,  3  Euss.  287. 
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And  the  gift  of  a  sum  for  maintenance  out  of  the  per- 
sonal estate  not  exceeding  the  income  of  the  legacies  will 
have  no  effect  upon  vesting.  Wynch  v.  Wynch,  1  Cox, 
433  ;  Rudge  v.  WinnaU,  12  B.  357. 

And  a  discretionary  power  given  to  trustees  to  apply 
the  income  for  the  benefit  of  the  legatees,  to  the  exclu- 
sion of  any  one  or  more  of  them,  will  not  vest  their 
shares.     In  re  Barnshaw's  Trust,  15  W.  E.  878. 

d.  Where  interest  is  given  only  for  a  portion  of  the 
period  before  the  time  fixed  for  payment,  if,  for  instance, 
legacies  are  given  at  twenty-six,  with  interest  for  mainten- 
ance during  minority,  it  is  doubtful  whether  the  gift  will 
be  vested  ;  probably  it  will  not  without  more.  See  the  re- 
marks in  Pearson  v.  Dolman,  8  Eq.  315.  In  Davies  v. 
Fisher,  5  B.  201;  Harrison  v.  Grimwood,  12  B.  192; 
Tatham  v.  Vernon,  29  B.  604,  there  were  other  circum- 
stances.    And  see  Hunters  Trusts,  L.  E.  1  Eq.  295. 

It  may  be  noticed,  that  minority  properly  means  the 
period  before  the  attainment  of  twenty-one  ;  though,  if 
there  is  an  intention  expressed  to  that  efiect,  it  may  mean 
the  whole  period  during  which  the  testator  has  kept  the 
legatee  out  of  the  property.  Milroy  v.  Milroy,  14  Sim. 
48 ;  Maddison  v.  Chapman,  4  K.  &  J.  709,  3  De  G.  &  J. 
536 ;  Fraser  v.  Fraser,  1  N.  E.  430. 

e.  Of  course,  where  the  interest  is  not  given  in  the 
meantime,  but  is  itself  given  at  the  same  time  as  the 
principal,  the  gift  does  not  vest.  Knight  v.  Knight,  2  S. 
&  St.  490 ;  Locke  v.  Lamb,  4  Eq.  372. 

/.  In  some  cases  a  distinction  has  been  drawn  between 
the  gift  of  a  sum  to  each  of  several  legatees  at  twenty-one, 
with  a  gift  of  interest  in  the  meantime,  and  the  gift  of  an 
aggregate  fund  to  a  class  as  they  respectively  attain  twenty- 
one,  with  a  direction  that  the  interest  is  to  be  applied  for 
their  maintenance  in  the  meantime ;  in  which  latter  case 
it  has  been  held  that,  as  the  fund  is  to  be  kept  together, 
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and  the  whole  interest  applied  for  maintenance,  nothing 
will  vest  before  twenty-one.  See  Ptdsford  v.  Hunter,  3  B* 
C.  C.  416;  Barker  Y.  Lea,  T.  &  R.  413;  Re  Ashmare's 
Trusts,  9  Eq.  99.     But  the  point  is  a  very  doubtful  one. 

g.  It  seems  a  gift  of  personalty  to  A.  till  B.  attains  Whether 
twenty-one,  and  then  to  B.,  will  not  give  B.  a  vested  interest :  Ljl^mjty 
Sullivan  v.  Edgell,  23  W.  R.  722 ;  though  it  wiU  where  *?  A.  tiu 

'  .  °  B.  attains 

there  is  anything  to  show  that  A.  takes  m  trust  for  B.  on  21,  and 

the  principle  already  stated,  ante,  p.  276  :  Lane  v.  Goudge,  is  vested.  ' 
9  Ves.  225. 

h.  An  argument  in  favour  of  vesting  has  sometimes  Arguments 

•111  ±  t  J  -rr-    •  in  favour  of 

been  based  upon  a  power  to  make  advances,     ytvtan  v.  vesting. 
Mills,  1   B.    316 ;  Harrison  v.  Grimwood,  12  B.  192 ; 
Powis  V.  Burdett,  9  Ves.  428 ;  Walker  v.  Simpson,  1  K. 
&  J.  713 ;  see  Maiden  v.  Maine,  2  Jur.  N.  S.  206. 

And  the  fact  that  the  gift  is  residuary  is  also,  it  is 
said,  in  favour  of  vesting.  Booth  v.  Booth,  4  Ves.  899  ; 
see  ante,  p.  277. 

6.  Effect  of  a  gift  over  upon  vesting. 

a.  It  seems  a  mere  gift  over  upon  death  under  twenty-one  A  mere 
will  not  have  the  effect  of  vesting  a  prior  gift  contingent  upon  death 
upon  attaining  twenty-one,  though  the  point  is  doubtful :  ^g*^®/^® 
Ridgway  v.  Ridgway,  4  De  G.  &  S.  271 ;  Davies  v.  Fisher,  vesting  has 

no  effect 

6  B.  201 ;  in  both  which  cases  there  were  other  circum- 
stances which  alone  would  have  been  sufficient  to  vest  the 
gift ;  and  see  per  Sir  J.  Leach  in  Bland  v.  Williams,  8 
M.  &  K.  411.  The  remarks,  however,  of  Sir  John  Leach 
seem  to  be  based  on  the  theory  that  a  gift  over  under 
twenty-one,  the  prior  gift  being  at  twenty-one,  shows  that 
the  prior  gift  was  not  meant  to  be  vested.  The  truer 
doctrine  appears  to  be,  that  a  gift  over  upon  death  under 
twenty-one  neither  shows  that  the  prior  gift  was  meant 
to  be  contingent,  nor  has  the  effect  of  making  it  vested. 
See  Re  Baxter's  Trusts,  4  N.  R.  131 ;  Malcolm  v.  O'Cal- 
laghan,  2  Mad.  349 ;  In  re  Payne,  25  B.  666. 
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A  clause  of  6.  But  where  the  gift  is  to  a  class  at  twenty-one,  fol- 
an^^axgii-  lowed  hy  a  clause  of  accruer  giving  the  interests  of  those 
ment  for      dying  under  twenty-one  to  the  other  members  of  the  class 

vesting.  .         .  . 

(a  direction  which  would  be  useless  if  the  shares  are  con- 
tingent till  twenty-one),  there  is  a  strong  argument  in 
favour  of  vesting.     In  re  Edmonson's  Estate,  6  Eq.  889. 
Gift  over  c.  It  seems,  that  a  mere  gift  over  upon  the  death  of 

without       any  of  the  legatees  without  issue  will  not  vest  contingent 


issue. 


legacies.     Barker  v.  Lea,  T.  &  R.  418. 


Gift  over  d.  But  a  gift  over  upon  death  under  twenty-one,  and 

upon  death       ... 

without       Without  issue,  will  vest  a  prior  gift  at  twenty-one. 

^e^time^of       '^^^  testator  seems  to  imply  that  the  legacy  is  to  go 

vesting.  q^qj.  j^^^  upon  failure  to  attain  that  age,  but  only  in  the 
events  mentioned,  and  the  attainment  of  the  given  age  is 
therefore  not  a  condition  precedent  to  vesting.  Harrison 
V.  Grimwood,  12  B.  192 ;  Bland  v.  Williams,  8  M.  &  K. 
411 ;  Murkin  v.  Phillipson,  ib.  257 ;  Thomson^s  Trusts, 
11  Eq.  146. 

Effect  of  e.  But  if  the  gift  is  to  A.  for  life,  then  to  her  children 

gift  over  ,  .... 

upon  death  at  twenty-one,  and  if  A.  dies  without  issue,  or  without  leav- 
parent  ^^8  issue  over,  the  gift  over  has  no  effect  upon  the  vesting, 
without       since  it  may  have  been  intended  to  provide  for  the  death 

issue  upon  *' 

contingent    of  all  the  children  before  the  tenant  for  life.     Walker  v. 
the^^         Mower,  16  B.  865 ;    Wrangham's  Trusts,  1  Dr.  &  Sm. 
children.       858 ;  Kidman  v.  Kidman,  40  L.  J.  Ch.  859 ;  see  WetheraU 
V.  WetheraU,  1  D.  J.  &  S.  184. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 

death  of  tenant  for  life,  as  they  attain  twenty-one,  a  gift 

over  on  the  death  of  the  tenant  for  life  without  leaving  issue 

will  afford  a  strong  argument  in  favour  of  vesting,  since 

it  is  ineffectual  if  the  children  survive  the  parent  and  die 

under  twenty-one.     Bree  v.  Perfect,  1  Coll.  128. 

Gift  to  a  7.  When  the  gift  is  to  a  class  when  the  youngest  attains 

the    ^  *^    twenty-one,  it  is  clear  that  all  who  attain  twenty-one  will 

^tt^*2i     *^®  vested  interests.  Leeming  v.  Sherratt,  2  Ha.  14 ;  Parker 
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V.  Sowerby,  1  Dr.  488 ;  see  4  D.  M.  &  G.  321 ;  Smith's 
Will,  20  B.  197 ;  see  Sansbury  v.  Read,  12  Ves.  75 ;  Ford 
V.  Rawlins,  1  S.  &  St.  829 ;  In  re  Hunter's  Trust,  L.  R. 
1  Eq.  295. 

It  has,  however,  been  said  that  those  who  die  under  Whether 
twenty-one  will  not  take  vested  interests,  see  the  cases  nnder  2i 
supra  cit. ;  but  in  them  the  exact  point  does  not  appear  ^^^ 
to  have    arisen   for  decision,  and    to  import   the  con- 
tingency of  attaining  twenty-one  into  the  constitution  of 
the  class  seems  contrary  to  principle. 

At  any  rate,  in  such  a  case,  if  the  gift  is  not  to  a  class, 
but  to  individuals  named,  they  take  vested  interests. 
Cooper  V.  Cooper,  29  B.  229. 

So,  too,  if  the  income  is  given  to  the  class  till  the  youngest 
attains  twenty-one,  and  then  the  principal,  they  all  take 
vested  interests.  Grove's  Trusts,  8  Giff.  575 ;  Re  Andrew, 
8  L.  J.  Notes  of  Cases  174 ;  see  Boulton  v.  Pilcher,  29 
B.  633. 

And  if  there  is  a  clear  gift  to  the  class,  a  direction  that 
it  is  to  be  divided  when  the  youngest  attains  twenty-one 
will  not  postpone  the  vesting.  Knox  v.  Wells,  2  H.  & 
M.  674 ;  Hilliard  v.  Fulford,  28  L.  T.  N.  S.  892, 42  L.  J. 
Ch.  624 ;  see  Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents. 

1.  In  many  cases  where  a  gift  to  children  has  been 
made  contingent  upon  their  surviving  their  parents,  the 
courts  have  laid  hold  of  slight  ambiguities  to  give  them 
vested  interests  at  birth.  Most  of  the  cases  upon  this 
subject  have  arisen  on  marriage  settlements  where  there 
is  a  strong  presumption  of  intention  to  provide  for  chil- 
dren generally,  wheteas  gifts  by  will  are  mere  bounty. 
Farrer  v.  Barker,  9  Ha.  743  ;  but  see  Jackson  v.  Dover, 
2  H.  &  M.  209. 

It  is,  however,  now  clearly  settled  that  in  marriage  Words  of 
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settlements,  as  in  wills,  words  of  contingency  must  have 
their  full  force,  and  the  court  will  "  lean  "  in  favour  of 
vesting  only  in  cases  of  doubtful  construction.  Whatford 
V.  Moore,  8  M.  &  Cr.  289;  Jeyes  v.  Savage,  10  Ch. 
555. 

Thus  a  gift,  after  life  interests  to  parents,  to  the  chil- 
dren living  at  their  decease,  or  if  there  are  any  children 
then  Kving  to  siich  children,  only  goes  to  those  who  sur- 
vive their  parents ;  a  fortiori  if  provision  is  made  for  the 
issue  of  children  who  die  before  their  parents  leaving 
issue.  Jeyes  v.  Savage,  supra ;  In  re  DeightorCs  Settled 
Estates,  2  Ch.  D.  783. 

The  fact  that  the  word  "  such  ''  is  sometimes  omitted 
in  some  of  the  limitations  will  not  cause  its  rejection,  if 
it  occurs  in  the  limitation  under  which  the  children  take. 
Whatford  v.  Moore,  8  M.  &  C.  270 ;  Skipper  v.  King,  12 
B.  29 ;   Wilson  v.  Mount,  19  B.  292. 

But,  it  would  seem,  it  may  be  rejected,  if  it  appears  on 
the  whole  will  that  it  is  incorrectly  used.  Howgrave  v. 
Cartier,  8  V.  <&  B.  79. 

And  if  the  parent  has  power  to  pay  over  their  shares 
to  sv^h  children  in  his  lifetime,  the  contingency  of  sur- 
viving the  parent  will  be  rejected,  since  the  testator  cannot 
have  meant  shares  paid  to  children  who  die  before  their 
parents  to  be  returned.  Powis  v.  Burdett,  9  Ves.  428  ; 
Walker  v.  Simpson,  1  K.  &  J.  718. 

2.  And  there  may  be  sufficient  evidence  of  intention 
to  show  that  children  dying  before  their  parents  were  to 
take  vested  interests,  though  the  original  gift  is  contingent 
upon  their  surviving  them. 

Thus,  if  there  is  a  direction  that  children  are  to  take 
vested  interests  at  twenty-one,  or  upon  marriage,  "  though 
such  respective  times  may  happen  before  the  parents'  de- 
cease," the  prior  gift  is  controlled.  DaUon  v.  HiU,  10 
W.  R.  896. 
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The  same  is  the  case,  if  the  shares  of  the  children  are 
expressly  refen*ed  to  hy  the  testator  as  payable  in  their 
parents*  lifetime,  and  directed  not  to  be  paid  till  their 
deaths.     Jackson  v.  Dover,  2  H.  &  M.  209. 

But  the  mere  fact,  that  the  interests  are  to  be  vested  at 
twenty-one,  but  not  to  be  transferred  tiU  after  the  parents* 
death,  will  not  give  children  dying  before  their  parents 
vested  interests,  the  word  vested  being  read  as  equivalent  to 
payable.     Williams  v.  Haythorne,  6  Ch.  782. 

But  if  the  direction  is  that  children,  who  attain  twenty- 
one,  or  die  under  that  age  leaving  issue,  are  to  take  vested 
interests,  the  direction  will  control  the  contingency,  and 
children  who  attain  twenty-one  and  die  before  their 
parents  will  take  vested  interests.  Williams  v.  Russell,  10 
Jur.  N.  S.  168. 

3.  So,  too,  children  will  take  vested  interests  before  Gift  to 
their  parents'  death,  if  the  property  is  given  over  in  events  whosumve 
which  do  not  include  the  death  of  some  of  the  children  j^^te 
over  twenty-one  in  their  parents'  lifetime,  so  that  in  that  ™2[^, 
event  the  property  would  be  undisposed  of.  Perfect  v.  Lord  the  effect 
Curzon,  5  Mad.  442  ;  Torres  v.  Franco,  1  K.  &  M.  649 ;  ote^""  ^^ 
Swallow  V.  Binns,  1  E.  &  J.  417 ;  Dixon  v.  Barkshire,  34 

B.  537. 

4.  In  cases,  where  there  is  a  gift  to  a  class  of  children,  aift  to  a 
if  any  children  survive  their  parents,  it  is  clear,  that  unless  ^  contm^^ 
some  children  survive  the  parents  the  gift  never  arises,  ^ei^cy. 
Hotchkin  v.  Humfrey,  1  Mad.  65 ;  Fitzgerald  v.  Field,  1 

Buss.  430. 

But  the  contingency  will  not,  without  express  words,  be  The  con- 
imported  into  the  constitution  of  the  class,  so  that  if  the  no?to  be** 
contingency  happens  all  members  of  the  class  will  take  ppo^ed 
whether  they  survive  the  contingency  or  not;    thus,  if  constita- 
there  is  a  gift  to  A.  for  life,  and  then  if  he  die  leaving  a  class, 
child,  to  his  children  as  tenants  in  common  ;  if  one  child 
survives  A.,  all  his  children,  whether  they  survive  him  or 
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not,  will  take.  Bradley  v.  Barlow,  5  Ha.  689  ;  Boulton 
V.  Beard,  3  D.  M.  &  G.  608 ;  M'Lachlan  v.  Taitt,  28 
B.  407,  2  D.  F.  &  J.  449;  Re  Gratwicke,  35  B.  315; 
Re  Orlehafs  Settlement,  20  Eq.  711 ;  Goddard's  Trusts, 
I.  B.  5  Eq.  14;  see  Blasson  y.  Blasson,  2  D.  J.  &.  S. 
665. 

Similarly,  powers  of  raising  different  sums  according 

to  the  number  of  children  a  man  may  have,  will  not  be 

limited  to  mean  the  number  of  children  capable  of  taking. 

Knapp  V.  Knapp,  12  Eq.  238. 

EflGectof  But  if  the  gift  is  to  the  children  of  A.  if  he  leaves  any 

if  no*one  of  him  surviving,  and  there  is  a  gift  over  if  A.  leaves  no 

BDr^JITiih    cl^^®^   ^°^  surviving,    it   would  seem   only   children 

contin-        surviving  A.  would  take.     Winn  v.  Fenwick,  11  B.  488  ; 

^''^'  WiUan  v.  Mount,  2  W.  R.  448,  19  B.  292 ;  Stevens  v. 

Pile,  80  B.  284 ;  Stolworthy  v.  Bancroft,  12  W.  R.  635. 
The  word         Of  course,  if  the  gift  is  in  the  event  of  there  being  any 

"such"  .  .  . 

will  not  be    children  surviving  at  a  particular  time  to   "  such  "  chU- 
as  to  miw    ^®^'  ^^y  those  who  survive  the  contingency  can  take, 
a  g^  con-    but  the  court  will  not  supply  the  word  "  such  '*  if  it  does 
not  occur  in  the  limitation  under  which  the  children  take, 
so  as  to  cut  down  the  class,  though  the  omission  may  be 
accidental.      Woodcock  v.  Duke  of  Dorset,  3  B.  C.  C. 
569,  corrected  in  3  V.  &  B.  83 ;  King  v.  Hake,  9  Ves. 
439 ;  Stolworthy  v.  Sancroft,  12  W.  R.  635. 
Coniin-  If  there  is  a  gift  in  remainder  or  upon  a  contingency  to 

fl^l^™'     a  class,  which  would  give  the  members  of  the  class  vested 
back.  interests  immediately,  or  upon  the  happening  of  the  con- 

tingency, and  there  is  a  direction  that  if  there  be  but  one 
child  living  at  the  period  of  distribution,  or  when  the 
contingency  happens,  the  whole  is  to  go  to  that  child,  the 
contingency  of  being  then  living,  has  in  several  cases 
been  reflected  back  into  the  constitution  of  the  original 
class.  Smith  v.  Vaughan,  8  Vin.  Ab.  381,  tit.  Devise 
(Z.  c.)  pi.  82;   Spencer  v.  BuUock,  2  Ves.  jun.  687; 
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Madden  v.  Ikin,  2  Dr.  &  S.  207 ;  Leivia  v.  Templer,  83 
B.  625 ;  Cooper  v.  Macdonald^  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled  be- 
yond dispute  in  the  face  of  Kimberley  v.  Tew,  4  D.  & 
War.  139. 

5,  When  there  is  a  gift  after  prior  interests  to  persons  To  what 

,*  ,  the  word 

*'  then  living,"  the  word  then  refers  most  naturally  to  the  ** then*' 
last  antecedent ;  thus,  in  the  case  of  a  gift  to  A.  for  life,  "  *"* 
remainder  to  B.  for  life,  remainder  to  a  class  "then 
living,"  the  word  then- refers  to  B/s  death,  whether  he 
dies  before  A.  or  not.  Archer  v.  Jegon,  8  Sim.  446  ; 
WollastorCs  Settlement,  27  B.  642 ;  Olney  v.  Bates,  3  Dr. 
319  ;  Heasman  v.  Pearse,  7  Ch.  661. 

On  the  other  hand,  if  the  object  of  the  testator  is  not 
to  limit  successive  interests,  but  to  provide  for  personal 
enjoyment  by  the  legatees  by  substituting  for  persons 
dying  before  the  period  of  enjoyment  a  class  of  persons 
then  living,  the  word  then  refers  most  naturally  to  the 
period  of  enjoyment.  Harvey  v.  Harvey,  8  Jur.  949 ; 
Hetherington  v.  Oakman,  2  Y.  &  C.  C.  299  ;  GUI  v.  Bar* 
rett,  29  B.  373 ;  see,  too,  Heasman  v.  Pearse,  7  Ch.  275. 

It  may  be  noticed  that  in  a  gift  to  several  persons 
nominatim  and  their  children  then  living,  the  contingency 
of  being  then  living  will  not  be  applied  to  the  parents  as 
well  as  the  children,  unless  there  is  something  to  show 
that  parents  and  children  were  to  form  one  homogeneous 
class.  BurreU  v.  Baskerfield,  11  B.  255 ;  Cormack  v. 
Copous,  17  B.  397  ;  Turner  v.  Hudson,  10  B.'222. 

For  cases,  in  which  a  stirpital  construction  may  be  Stirpital 
given  to  the  words   "  then  living,"  see  Cooper  v.  Mac-  tion  of  the 
donald,  16  Eq.  258  ;  and  see  Survivors.  ^^^n 

IV.  Vesting  of  interests   under  powers  of  appoint-  lining-" 
ment. 

Where  there  is  a  gift  to  certain  persons  as  A.  shall  ap-  From  what 

.  .  time 

point,  or  a  power  to  appoint  certain  property,  and  a  gift  penons 
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taking         in  default  of  appointment,  the  persons  to  take  in  default 

under  a 
power 


of  appointment  take  vested  interests  at  the  testator's 
^^r^te*^  death,  subject  to  be  divested  by  the  exercise  of  the  power. 
Doe  d.  WiUis  v.  Martin,  4  T.  R.  89,  Fearne,  C.  R.  225. 

Thus  a  gift  to  children  as  A.  shall  by  will  appoint 
vests  in  all  the  children,  but  an  appointment  of  the  whole 
in  favour  of  an  only  surviving  child  is  good.  Woodcock 
V.  Renneck,  4  B.  190,  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the 
same  persons  as  would  have  taken  in  default  of  appoint- 
ment, a  question  arises,  whether  the  appointees  are  to  be 
*  considered  as  taking  under  the  original  will  or  imder  the 
power. 

It  seems  clear,  that  where  the  will  authorises  an  appoint- 
ment among  persons,  who  would  not  all  take  in  default 
of  appointment,  the  appointees  take  under  the  exercise  of 
the  power :  Lee  v.  Olding,  29  L.  J.  Ch.  580,  2  Jur.  N.  S. 
850 ;  Vizard's  TrmU,  L.  R.  1  Ch.  588  ;  and  even  where 
the  power  is  merely  distributive,  so  that  the  persons  to 
take  imder  the  appointment  and  in  default  are  the  same, 
they  take,  nevertheless,  imder  the  exercise  of  the  power, 
and  not  under  the  document  creating  it.  De  Serre  v. 
Clarke.  18  Eq.  587. 


mm 


CHAPTER  XXIV. 

PERPETUITY  AND  ACCUMULATION. 

A  LIMITATION  by  way  of  executory  devise  is  void  as  Rule 
too  remote,  if  it  is  not  to  take  effect  until  after  the  remotenesa 
determination  of  one  or  more  lives  in  being  and  upon  «***®^- 
the  expiration  of  twenty-one  years  afterw^ards,  as  a  term 
in  gross  and  without   reference   to   the   infancy  of  any 
person  who  is  to  take  under  such  limitation,  or  of  any 
other  person,  allowance  for  gestation  being  made  only 
in  those  cases  where  it  actually  exists.    CadeU  v.  Palmeri 
1  CI.  &  F.  872. 

The  object  of  the  rule  is  to  limit  the  inalienability  Oiftoverof 

_  property 

of  property,  it  does  not  therefore  apply,  where  money  given  to 
given  to  charity  is  given  over  upon  a  remote  event,  the  good  how- 
effect  of  the  gift  over  being  to  make  inalienable  property  ever  re- 
alienable.      Chrisfs  Hospital  v.  Grainger,  16  Sim.  83, 
1  Mac.  &  G.  460. 
It  has  been  much  debated,  whether  the  rule  against  The  rule 

^  does  not 

perpetuity  applies  to  legal  remainders,  but  it  appears  to  apply  to 
to  be  now  settled  that  it  does  not.     See  Cole  v.  Sewell,  x^dere. 
4  D.  &  War.  1,  2  H.  L.  186. 

On  the  other  hand,  though  remainders  are  not  subject  ^^^  ^' 

,  ,  mainder  to 

to  the  doctrine  of  perpetuity,  they  are  controlled  by  an  nnboni  son 
analogous  doctrine,  that  no  estate  by  way  of  remainder  ^^n  ^ 
can  be  limited  to  the  unborn  son  of  an  unborn  person,  ^°^^ 
whether  expressly  limited  to  take  effect  within  the  limits 
of  perpetuity  or  not,  so  that,  for  instance,  in  a  limita- 
tion to  A.  an  unmarried  person  for  life,  remainder  to 
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Whether 
Cofo  V. 
Setoell  isa 
direct 
deoiflion  on 
the  qaea- 
tion 

whether  a 
legal  re- 
mainder 
can  be  too 
remote. 


his  first  son  for  life,  remainder  to  the  first  son  of  the 
first  son  of  A.,  bom  in  A.'s  life,  or  within  twenty-one  years 
afterwards,  in  fee,  the  ultimate  remainder  in  fee  would 
be  bad,  though  clearly  within  the  limits  of  perpetuity. 
2  Rep.  51  a,  10  Rep.  60  6. ;  Monypenny  v.  Dering,  2  D. 
M.  &  G.  145. 

The  practical  result  of  this  rule  is,  that  legal  re- 
mainders are,  in  fact,  confined  within  narrower  limits 
as  regards  perpetuity  than  other  limitations,  since  there 
seems  no  reason  to  doubt,  that  the  limitation  above- 
mentioned  would  be  good  in  the  case  of  executory 
limitations. 

It  must  be  noticed,  however,  that,  though  the  balance 
of  authority  is  in  favour  of  the  rules  above  laid  down, 
there  seems  to  be  no  decision  upon  the  precise  point, 
though  Cole  v.  Sewell,  supra,  has  been  sometimes  sup- 
posed to  be  such  a  decision. 

In  that  case,  after  limitations  in  tail  in  favour  of 
partictdar  lines  of  issue,  there  was  a  gift  over  upon  a 
general  failure  of  issue,  and  it  was  held  that  the  gift 
over  was  good,  being  a  legal  remainder,  and  therefore 
barrable  as  long  as  it  subsisted.  The  decision,  it  is 
said,  must  have  proceeded  on  the  exact  ground,  that  the 
remainder  was  not  void  for  perpetuity  because  it  was  a 
legal  remainder,  since  the  rule  is  that  a  limitation  other 
than  a  legal  remainder,  if  limited  upon  an  event  too 
remote,  is  bad,  even  though  the  previous  estates  may 
be  in  tail,  unless  the  event  must  take  place  before  the 
determination  of  the  prior  estates,  or  in  other  words, 
unless  the  limitation  over  is  always  barrable ;  and  in 
Cole  V.  Sewell  there  might  have  been  a  failure  of  the 
partictdar  lines  of  issue  before  a  failure  of  issue  gene- 
rally, so  that  if  the  remainder  had  been  equitable  it 
would  have  been  bad. 

But,  it  may  very  well  be  said,  that  the  decision  in 
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Cole  V.  Sewell,  in  the  House  of  Lords,  was  that  the 
remainder  was  good,  not  because  it  was  a  legal  re- 
mainder, but  because,  being  a  legal  remainder,  it  was 
always  barrable  as  long  as  it  subsisted. 

The  doctrine  of  perpetuity  was  excluded  not  because 
the  remainder  was  legal  but  because  it  was  barrable. 

It  does  not  follow  that  it  would  have  been  good  if  the 
prior  estates  had  not  been  estates  tail. 

The  fact  that  legal  contingent  remainders  after  an 
estate  tail  must  be  barrable  as  long  as  they  are  contin- 
gent, since  they  fail  by  the  failure  of  the  prior  estate,  is  in 
itself  no  argument  for  saying  that  they  are  good  because 
they  are  remainders,  and  not  because  they  are  always 
barrable. 

On  the  other  hand,  it  seems  that  Feame  considered  Opinion  of 
that  the  doctrine  of  perpetuity  was  applicable  to  remain- 
ders. "  Any  limitation  in  future,"  he  remarks,  "  or  by 
way  of  remainder,  of  lands  of  inheritance,  which  in  its 
nature  tends  to  a  perpetuity,  even  although  there  be  a 
preceding  vested  freehold,  so  as  to  take  it  out  of  the 
description  of  an  executory  devise,  is  by  our  courts  con- 
sidered as  void  in  its  creation."  See  Cont.  Eem.  501 
(ed.  10th,  1844). 

It  is  true  he  goes  on  to  quote  as  an  instance  a  limita- 
tion of  lands  in  succession  first  to  a  person  in  esse,  and 
after  his  decease  to  his  unborn  children,  and  afterwards 
to  the  children  of  such  unborn  children,  which  is  admitted 
to  be  void  by  those  who  deny  that  the  doctrine  of 
perpetuity  applies  to  remainders ;  but  he  seems  to  have 
meant  that  such  a  limitation  would  be  void  for  perpetuity 
and  not  as  a  possibility  upon  a  possibility,  so  that  if 
limited  to  take  e£fect  within  the  bounds  of  perpetuity  it 
would  be  valid. 

Lord  Hatherley,  too,  in  CattUn  v.  Brown,  11  H.  877,  Of  Lord 
lays  down  the  same  principle;  and  the  opinion  of  Mr.  andJw-*^ 
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Jarman,  though  not  of  his  editors,  is  to  the  same  effect. 
See  8rd  ed.,  vol.  i.,  p.  232. 

On  the  other  hand,  the  authority  for  the  second 
branch  of  the  rule,  namely,  that  a  limitation  by  way  of 
remainder  to  the  unborn  son  of  an  unborn  person,  is 
bad  in  itself,  independently  of  remoteness,  is  entirely 
unsupported  by  decision,  and  is  in  fact  a  suryiyal  of  the 
old  doctrine,  that  there  cannot  be  a  possibility  upon  a 
possibility,  which,  if  it  ever  existed  (see  Duke  of  Norfolk's 
Case,  8  Ch.  C.  1,  Lord  Northington's  judgment),  has  long 
since  been  exploded  for  all  other  purposes;  and  the 
numerous  dicta,  which  lay  down  that  a  devise  by  way  of 
a  remainder  to  the  unborn  son  of  an  unborn  person  is 
void,  might  very  well  be  understood  as  laying  down  no 
more,  than  that  such  a  limitation  is  void  because  it  is  too 
remote,  and  not  because  it  is  to  the  unborn  son  of  an 
unborn  son. 

As  Lord  St.  Leonards  points  out,  ''  A  limitation  lik^ 
this  is  clearly  void  by  reason  of  its  tendency  to  a  per- 
petuity, independently  of  the  technical  objection  of  its 
being  a  possibility  upon  a  possibility,  which  probably 
means  the  same  thing.*'  Powers,  p.  898.  If  it  does 
mean  the  same  thing,  a  devise  by  way  of  remainder  to  the 
son  of  an  unborn  son  if  born  within  the  life  of  his 
grandfather,  or  within  twenty-one  years  afterwards,  being 
within  the  limits  of  perpetuity,  would  be  good. 

Mr.  Joshua  Williams  argues  against  the  validity  of 
such  limitations,  because  no  conveyancer  has  ever  em- 
bodied them  in  a  settlement.  But  the  mere  fact  that 
their  validity  is  doubtful,  would  be  sufficient  to  deter  a 
careful  conveyancer,  much  more  the  Court  of  Chancery, 
from  adopting  them  in  a  settlement.  To  insert  them 
would,  in  fact,  be  to  bring  about  the  decision  of  a  specula- 
tive point  of  law  at  the  expense  of  a  client,  which  is  what 
a  conveyancer  exists  to  prevent.    Again,  there  seems  no 
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reason  to  suppose^  that  Buch  limitations  are  invalid  with 
regard  to  personalty,  to  which  the  doctrine  of  a  possi- 
bility upon  a  possibility  never  had  any  application,  nor 
does  Mr.  Willianis  extend  it  to  personalty.  (See  Per- 
sonal Property,  p.  268.)  Yet  such  a  settlement  appears 
to  be  no  more  common  in  the  case  of  personalty  than  of 
realty.  And,  indeed,  it  is  doubtftd  whether  settlors  or 
testators  desiring  to  tie  up  their  property,  would  prefer 
the  limitations  here  discussed  to  those  ordinarily  intro- 
duced into  settlements,  since  their  effect  would  be,  not  to 
tie  up  property  one  day  longer  than  can  be  done  by 
other  means,  but  to  favour  more  remote  at  the  expense 
of  less  remote  descendants. 

If,  then,  amid  this  conflict  of  authority,  it  were  pos-   Ajigumenta 
sible  to  consider  the  question  as  one  of  first  impression,  extending 
the  main  arguments  in  favour  of  extending  the  rule  against  against^- 
perpetuities  to  remainders,  would  seem  to  be,  in  the  first  n^ot^JieM  to 
place,  the  advantage  of  one  uniform  rule  as  applicable  to   maindera. 
every  form  of  limitation,  and  in  the  second  place,  that  it 
would  no  longer  be  necessary  to  put  in  force  the  old  doc- 
trine against  a  possibility  upon  a  possibility,  which  is  at 
the  best  of  doubtful  validity. 

It  is  not  Unusual  to  find  other  arguments  brought  for-  ^^^®"** 
ward  in  favour  of  extending  the  rule  of  perpetuity  to  re-  Tudor, 
mainders,  but  it  may  be  doubted  whether  they  are  entitled 
to  great  weight. 

Lord  St.  Leonards,  in  Cole  v.  Sewell,  4  Dr.  &  War.  1, 
says,  **  It  is  now  perfectly  settled  that  where  a  limitation 
is  to  take  effect  as  a  remainder,  remoteness  is  out  of  the 
question,  for  the  given  remainder  is  either  a  vested  re- 
mainder, and  then  it  matters  not  whether  it  ever  vest  in 
possession,  because  the  previous  estate  may  subsist  for 
centuries,  or  for  all  time ;  or  it  is  a  contingent  remainder, 
and  then  by  the  rule  of  law,  unless  the  event  upon  which 
the  contingency  depends  happen,  so  that  the  remainder 

u  2 
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may  vest  eo  instanti  the  preceding  limitation  determines, 
it  can  never  take  eflfect  at  all,'*  p.  28, 

To  this  Mr.  Tudor  replies,  that  this  reasoning  does  not 
apply  when  the  estates  are  equitable,  or  when  there  are 
trustees  to  preserve  contingent  remainder.  Tudor,  Lead- 
ing Cases,  409. 

Equitable  estates,  however,  are  not,  properly  speaking, 
remainders  at  all,  but  in  the  nature  of  executory  interests, 
and  as  such  subject  to  the  ordinary  rule  against  per- 
petuity. 

And,  on  the  other  hand,  it  would  be  difficult  to  frame  a 
limitation  to  trustees  to  preserve  contingent  remainders, 
followed  by  a  limitation  which  should  be  at  once  a  good 
legal  remainder,  and  obnoxious  on  account  of  remoteness. 
The  trustees  could  not  take  a  fee,  nor  could  they  take  a 
determinable  fee,  for  no  remainder  could  then  be  limited. 
Seymor's  Case,  10  Co.  95,  b. ;  Tudor,  Leading  Cases,  616- 
They  must,  therefore,  either  take  in  tail  or  for  life.  No 
doubt,  in  the  former  case,  property  might  frequently  be 
tied  up  for  a  very  considerable  time,  since  the  trustees 
would  have  no  motive  for  barring  their  estate  tail ;  but 
even  if  they  did  not,  the  remainder  might  stiQ  fail  by 
failure  of  issue  of  the  trustees  at  any  time  before  the  re- 
mainder could  take  e£fect. 

Of  course,  if  the  trustees  take  for  life  only,  since  the 

legal  remainder  must  take  effect  within  lives  in  being  or 

not  at  all,  there  could  be  no  objection  on  the  score  of 

remoteness. 

The  role  is       In  applying  the  rule  against  perpetuities,  the  state  of 

plied  to  the  things  existing  at  the  testator's  death,  and  not  at  the  date 

^^^       of  the  will,  is  to  be  looked  at.      Vanderplank  v.  King, 

eadfitingat    8  Ha.  17  ;  CattUn  V.  Brown,  11  Ha.  882 ;  Peard  v.  Keke- 

the  testft- 

tor's  death,   wich,  15  B.  173. 

Possiblenot      But  possible  and  not  actual  events  are  to  be  considered^ 
eyents  aro    *^^>  therefore,  if  at  the  testator's  death  a  gift  might  pos- 
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sibly  not  have  vested  within  the  proper  time,  it  will  not  to  be  con- 
be  good,  because,  as  a  matter  of  fact,  it  did  so  vest.   Lord 
Dungannon  v.  Smith,  12  CI.  &  F.  546. 

The  fact  that  a  woman  is  past  the  age  of  child-bear-  That  a 
ing  at  the  date  of  the  will  or  death,  is  not  to  be  considered,  child- 
and  the  chance  of  such  a  woman  having  children  is  a  pos-  ^^f^^ 
sible  event  for  the  purposes  of  determining  whether  a  gift  children  is 

a  possible 

is  void  for  perpetuity  or  not.     Jee  v.  Avdley,  1  Cox,  324 ;  event 
In  re  Sayer'a  Trusts,  6  Eq.  819.  ^^"^  *^^ 

Any  gift  not  being  charitable,  the  object  of  which  is  to  Gift  tend- 
tie  up  property  for  an  indefinite  time,  is  void ;  as,  for  ^^^p^p^rty 
instance,  a  devise  of  land  to  the  trustees  of  the  Pen-   ^"1*?,*^" 

definite 

zance  Library,  to  hold  to  them  and  their  successors  for  time  is 
ever,  for  the   maintenance   and  support  of  the  library. 
Came  v.  Long,  2  D.  F.  &  J.  76;  Thompson  y.  Shakespear, 
1  D.  F.  &  J.  399  ;  Neo  v.  Neo,  L.  R.  6  P.  C.  381 ;  In  re 
Clark's  Trust,  1  Ch.  D.  497. 

So,  too,  a  restriction  upon  alienation  beyond  lives  in 
being  and  twenty-one  years  after,  is  bad.  Armitage  v. 
Coates,  35  B.  1. 

No  questions  with  regard  to  remoteness  can  arise  on  "Whether 
limitations  subsequent  to  an  estate  tail,  provided  the  sub-  subeequeni: 
sequent  limitations  must  take  effect,  either  during  the  ^f^tlf* 
existence  of  the  estate  tail  or  at  the  moment  of  its  deter-  ^^  remote, 
mination.     Cole  v.  SeweU,  4  Dr.  &  War.  1,  2  H.  L.  186 ; 
Doe  d.  Winter  v.  Perratt,  9  CI.  &  F.  606 ;  Heasman  v. 
Pearse,  7  Ch.  276. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  The  test  is 
limitations  are  such,  that  they  must  take  effect  during  the  must  be 
existence  of  the  estate  tail,  or  at  the  moment  of  its  deter-  i^^^Jh^ 
mination,  or  not  at  all,  they  are  always  barrable,  and  there-  subsist, 
fore  do  not  tend  to  restrain  the  free  disposal  of  property. 

And  the  converse  follows,  that,  if  the  subsequent  limita- 
tions are  not  always  barrable,  they  will  be  subject  to  the 
rules  of  remoteness.     The  rule  is  sometimes  laid  down 


294  A   CONCISE   TREATISE   ON   WILLS. 

absolutely,  that  no  liinitations  after  estates  tail  are  too 
remote,  but  it  can  only  be  accepted  with  the  qualifica- 
tion above  laid  down.  Otherwise,  by  means  of  limita- 
tions of  equitable  remainders  which  do  not  fail  by  failure 
of  the  prior  estates,  and  are  not  barrable  after  the  estate 
tail  has  determined  property,  might  possibly  be  tied  up 
for  an  almost  indefinite  time. 

There  seems  to  be  no  express  decision  on  the  pointy 
biit  the  rule  as  above  laid  down  is  involved  in  the  deci- 
sions in  Lady  La/nesborough  v.  Fox,  Ca.  temp.  Talbot, 
262;  TregonweU  v.  Sydenham,  8  Dow.  194. 
The  trusta        Where  interests  are  precedent  to  estates  tail,  they  are, 
^iwedent     ^^  course,  uot  barrable,  and  the  ordinary  rules  of.  perpe- 
to  an  estate  tuity  apply.      Therefore,   where   a  term  precedent  to 
yoid  for       estates  tail  is  limited  to  trustees,  upon  trusts  which  are 
^^**"       too  remote,  the  trusts  are  void.     Case  v.  Drosier,  2  Kee. 
704,  5  M.  &  Cr.  246. 

And  where  the  term  is  precedent  this  will  be  the  case, 
even  though  the  event  in  which  the  trusts  are  to  be  exe- 
cuted would  become  impossible  if  the  subsequent  estates 
tail  were  barred.     Sykes  v.  Sykea,  13  Eq.  56. 
Concurrwit       Similarly,  powers  not  strictly  precedent  to,  but  concur- 
terma.         ^^^^  with,  an  estate  tail,  for  -instance,  a  power  to  accumu- 
late, during  the  minorities  of  any  persons  entitled  under 
the  limitations  of  the  will,  whether  the  accumulations  are 
expressly  carried  over  or  not,  or  to  enter  and  manage  the 
property,  is  void.     Marshall  v.  Holloway,  2   Sw.  482; 
Lord  Southumpton  v.  MarquU  of  Hertford,  2  V.  &  B.  54 ; 
Browne  v.  Stoughton,  14  Sim.  369  ;  Tvrvin  v.  Newcome, 
8  K.  &  J.  16 ;  Floyer  v.  Banks,  8  Eq.  114. 
Trust  for  But  a  trust  for  accumulation  for  the  purpose  of  paying 

tion  to  pay   0^  debts  or  incumbrances  upon  the  estate  of  the  testator 
^ooi  ^       ^^  valid.     Lord  Southampton  v.  Marquis  of  Hertford,  2  V. 
&  B.  54,  65 ;  Bateman  v.  Hotchkin,  10  B.  426 ;  Briggs  v. 
Earl  of  Oxford,  1  D.  M.  &  G.  868. 
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.   And  a  direction  to  accumulate  a  fund  till  it  reaches  a  A  direction 
certain  amount,  and  then  to  apply  it  for  the  benefit  of  late  tm  a 
certain  named  persons  for  their  lives,  and  the  life  of  the  ^^^  ^ 
survivor,  is  not  void  for  perpetuity,  if  the  fond,  whether  certain 

sum. 

it  has  reached  the   amount  directed  or  not,  is  to  be 
divided  at  the  death  of  the  survivor.     Oddie  v.  Brown,  4 
De  a.  &  J.  179. 
No  doubt  powers  of  sale  and  leasing  would  be  void.  Power  of 

oaIa  and 

if  the  testator  clearly  shows  that  he  intended  them  to  sub-  leasing, 
sist,  or  to  arise  beyond  the  limits  of  perpetuity ;  see  Ware 
V.  PoUiiU,  11  Ves.  257 ;  Hale  v.  Pew,  25  B.  835. 

But  powers  of  sale,  whether  collateral  or  subsequent, 
though  given  in  general  terms  in  a  settlement  containing 
limitations  for  life,  with  remainders  in  fee  or  in  tail,  with 
an  ultimate  remainder  in  fee,  are  good,  the  power  being 
spent  as  soon  as  the  object  of  the  settlement  is  at  an  end 
by  the  absolute  interest  vesting  in  possession,  or  being 
liable  to  be  defeated  by  a  disentailing  deed.  Biddle  v. 
Perkins,  4  Sim.  135 ;  Nelson  v.  Callow,  15  Sim.  353 ; 
Waring  v.  Coventry,  1  M.  &  K.  249  ;  Lantsbery  v.  Collier,  • 
2  K.  &  J.  709 ;  Taite  v.  Smnstead,  26  B.  525. 

The  vesting  of  property  may  be  postponed  for  any  Gift  to 
length  of  time,  provided  it  must  ultimately  vest,  if  at  all,  5So*miwt 
in  persons  bom  at  the  death  of  the  testator,  and  living  at  ^  ^^^  ** 
the  time  of  vesting,  since  in  such  a  case  it  must  vest  tor's  death 
absolutely  within  lives  in  being.     Lachlan  v.  Reynolds,  9  time  of 
Ha.  796.  yerting 

cannot  be 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  ^^  remote, 
in  persons  bom  within  lives  in  being  at  the  testator's 
death,  and  living  when  the  event  happens,  if  it  may  not 
so  vest  within  lives  in  being  and  twenty-one  years  after- 
wards. Jee  V.  Audley,  1  Cox,  324  ;  see  Garland  v.  Brown, 
10  L.  T.  N.  S.  292. 

It  has  been  held,  that  in  a  gift  to  A.  and  B.  for  Ufe,  ^^^  ▼• 
remainder  to  their  issue  for  life,  remainder  to  the  execu- 
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tors  and  administrators  of  A.  and  B.  or  their  issue^  \vho 
should  happen  to  be  such  survivor,  the  last  remainder  is 
not  void  for  perpetuity.     Avem  v.  Lloyd,  5  Eq.  388. 

It  seems  clear  that  if  the  gift  in  remainder  were  con- 
strued to  be  to  such  one  of  the  class  composed  of  A.'and  B., 
and  the  issue  living  at  their  respective  deaths,  as  should 
be  the  longest  liver,  it  would  be  void  for  remoteness,  since, 
though  the  class  to  take  would  be  fixed  within  lives  in 
being,  the  absolute  vesting  might  be  postponed  till  the 
death  of  all  the  issue  but  one. 

On  the  other  hand,  if  the  gift  could  be  construed  to  be 
to  the  issue  living  at  the  death  of  A.  and  B.,  or  to  the 
survivor  of  A.  and  B.,  if  there  are  no  issue  to  take,  it 
would  be  good,  since  it  must  vest  absolutely  on  the  death 
of  A.  and  B.     But  the  case  is  doubtful.     See  Stuart  v. 
Cockerell,  7  Eq.  863. 
Qift  for  life       -^  limitation  for  life  to  the  unborn  children  of  a  tenant 
^jj^™^^   for  life  is  good.     Avem  v.  Lloyd,  5  Eq.  883 ;  Stuart  v. 
a  tenant       CockereU,  7  Eq.  868  ;  see  5  Ch.  718. 
good.  And  limitations  following  upon  the  life  estates  of  un- 

Whether      feom  persons  are  good,  if  kept  within  the  limits  of  per- 
mol^   petuity.   lb.  ^^—  ^^^^  3A<..lfr-.JL//. 

e^tos^of         ^^  ^^^  ^®®^   ®^^   ^^^  ^  limitation   to   the  unborn 
nnborn        children  of  a  tenant  for  life,  and  the  survivors  and  survi- 

penons  are 

good.  vor  of  them,  during  the  life  of  the  longest  liver,  would  be 

good,  since  the  persons  in  whom  the  fee  must  vest,  t.  e., 
all  the  children  of  the  tenant  for  life,  and  the  heir  at  law, 
would  be  ascertained  at  the  death  of  the  tenant  for  life. 

It  may  be  doubted,  however,  whether  this  is  any  test. 
See  Garland  v.  Brown,  10  L.  T.  N.  S.  292,  ante,  p.  295. 
At  any  rate,  if  grandchildren  are  substituted  for  children 
dying,  leaving  children,  the  limitation  would  be  void  for 
remoteness,  since  the  class  to  convey  the  fee  could  not  be 
ascertained  till  the  death  of  the  children  of  the  tenant 
for  life.     Gooch  v.  Gooch,  14  B.  566,  3  D.  M.  &  G.  866. 
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Limitations  following  upon  limitations  void  for  perpe-  Limitations 
tuity  are  themselves  void,  whether  within  the  line  of  per-   on  void 
petuity  or  not.     Procter  v.  Bishop  of  Bath  and  Wells,  2  J^^^jj*^^ 
H.  Bl.  868  ;  BmdeneU  v.  Elwes,  1  East,  442  ;  Beard  v.  aeiveg  void. 
Westcott,  5  Taunt.  898,  5  B.  &  Aid.  801,  T.  &  R.  25 ; 
Thatcher's  Trust,  26  B.  865. 

On  the  other  hand,  where  the  limitations  are  not  sub-  Alternate 
sequent  but  alternative,  one  of  them  being  valid  and  the  limitationa. 
other  too  remote,  effect  will  be  given  to  the  valid  alterna- 
tive, if  the  events  on  which  it  is  limited  occur.  Longhead 
V.  Phelps,  2  W.  Bl.  704 ;  Crompe  v.  Barrow,  4  Ves.  681 ; 
Monypenny  v.  Dering,  2  D.  M.  &  G.  145  ;  Doe  v.  Challis, 
18  Q.  B.  244,  7  H.  L.  681. 

Where  there  is  a  gift  to  a  class,  any  members  of  whom  oift  to  a 
may  have  to  be  ascertained  beyond  the  limits  of  perpe-  ^^„^ 
tuity,  the  whole  gift  is  void.     Leake  v.  Robinson,  2  Mer.  WpndUie 

•^'  °  '  hmitaof 

868 ;  Gooch  v.  Gooch,  14  B.  666,  8  D.  M.  &  G.  866 ;  perpetuity 

18  void 

Merlin  v.  Blagrave,  25  B.  125  ;  Stuart  v.  CockereU,  7  Eq. 
868,  5  Ch.  718. 

Similarly,  where  there  is  a  gift  after  the  death  of  an 
unborn  tenant  for  life  to  the  children  and  grandchildren 
of  a  living  person,  the  gift  is  void  for  remoteness,  the 
children  and  grandchildren  being  intended  to  form  one 
class.     Stua/rt  v.  CockereU,  7  Eq.  868,  5  Ch.  718. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the 
gift  to  the  original  class  wiU  be  good,  though  the  substi- 
tutional gifts  may  be  void  for  remoteness.  Baldwin  v. 
Rogers,  8  D.  M.  &  G.  649  ;  Packer  v.  Scott,  88  B.  511. 

The  rule  against  perpetuity  applies  where  the  gift  is  to  Whether  a 
a  remote  class,  and  a  named  person  as  tenants  in  ^ivid^ 
common,  the  shares  not  being  ascertainable  within  the  *"^  *  ™" 

'  o  mote  clafis 

proper  limits.     Porter  v.  Fox,  6  Sim.  485.  is  void. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift 
in  joint  tenancy.    1  Jarman,  262. 

On  the  other  hand,  where  particular  sums  are  given  to  Distinction 

between 
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gift  of  a  each  of  the  members  of  a  class,  the  gift  is  good  as  to  those 
class  and  members  who  are  within  the  limits  of  perpetuity.  Storrs 
8^f  *  ,    V.  Benhow,  2  M.  &  K.  46,  8  D.  M.  &  G.  390;  WiUdnsan 

sam  to  e.'ich  '  '  ' 

member  of    y.  Duncan,  30  B.  111. 
a  class. 

Cases  This   principle  has  been   extended    to   cases  where, 

where  it  is    though  the  gift  is  in  terms  to  a  class,  the  e£fect  of  it  is  to 

possible  to  o  o  .,,,..- 

seyer  valid   give  defimte  sums,  ascertained  at  the  determination  of 

and  remote  t         •"l*_x  i^     r  t     ^  ^i_»i_ 

Oiaxeti,  iives  m  bemg,  to  each  of  several  classes,  some  of  which 
are  within  and  some  without  the  line  of  perpetuity  ;  for 
instance,  if  the  gift  is  to  A.  for  life,  remainder  to  A/s 
children  for  life,  and  the  share  of  each  child  to  go  to  his 
*  children,  since  the  share  of  each  of  A.'s  children  is  ascer- 
tained at  A.'s  death,  the  effect  is  to  give  a  definite  sum  to 
each  group  of  A.'s  grandchildren,  and  the  gift  is  good  as 
regards  those  grandchildren  whose  parents  were  bom  in 
the  testator's  life-time.  Griffith  v.  PownaU,  18  Sim. 
893 ;  Cattlin  v.  Brown,  11  Ha.  372 ;  Knapping  v.  TomUn- 
son,  12  W.  R.  784,  10  Jur.  N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A. 
for  life,  then  to  A.'s  children  living  at  his  death,  who 
should  attain  twenty-one,  the  shares  of  each  daughter  to 
be  settled  on  her  for  life,  remainder  to  her  children.  In 
such  a  case  the  direction  to  settle  was  held  good  with  re- 
gard to  a  child  of  A.  in  esse  at  the  testator's  death. 
Wilson  V.  Wilson,  4  Jur.  N.  S.  1076,  28  L.  J.  Ch.  95. 

And,  apparently,  if  the  gift  were  directly  to  the  grand- 
children instead  of  through  the  direction  to  settle,  the 
construction  would  be  the  same.  Greenwood  v.  Roberts, 
15  B.  92,  which  at  first  sight  appears  to  decide  the  con- 
trary,  is  explained  by  the  M.  R.,  in  Webster  v.  Bodding- 
ton,  26  B.  128,  to  have  been  decided  on  a  different  prin- 
ciple.   Whether  the  principle  was  rightly  applied,  quc^re. 

But  if  the  share  given  to  grandchildren  is  contingent 
upon  events,  which  may  happen  beyond  the  limits  of  per- 
petuity, and  the  share  may  never  become  vested,  in  which 
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event  the  shares  taken  hy  the  other  stirpes  would  be  in- 
creased, then  the  shares  of  each  stirps  would  not  be  ascer- 
tainable within  the  proper  limits,  and  the  whole  will  fail ; 
for  instance,  if  the  gift  is  to  A.  for  Hfe,  then  to  the  children 
of  A.,  and  the  children  of  such  children  who  attain  twenty- 
one,  the  children  to  take  a  parent's  share.  Webster  v. 
Boddington,  26  B.  128  ;  Smith  v.  Smith,  5  Ch.  842  ;  see 
Salmon  v.  Salmon,  29  B.  27.  In  re  Mosley^s  Trusts,  11  Eq. 
499,  may  probably  be  considered  as  overruled  by  Smith  v. 
Smith ;  see  HaU  v.  HaU,  W.  N.  1876,  July  29,  p.  282. 

Where  there  is  a  gift  to  a  person  by  some  particular  Gift  to  a 
description,  the  gift  will  be  void,  unless  it  is  clear  that  satiBfying  a 
there  must  be  some  person  answering  the   description  J^J|^"{i2la 
within  the  limits  of  perpetuity.     Thus,  a  trust  to  convey  « '^oid  un- 

1G88  vOOfO 

to  such  person  as  for  the  time  being  would  take  by  de-  must  be 

scent  as  heir  male  of  the  body  of  the  testator's  grandson,  ^™on^*^ 

when  some  such  person  should  attain  the  age  of  twenty-  p^^  ^^ 

one,  is  void.     Lord  Dungannon  v.  Smith,  12  CI.  &  F.  perpetuity. 

646 ;  Ibbetson  v.  IbbeUon,  10  Sim.  496,  5  M.  &  Cr.  26 ; 

Wainman  v.  Field,  Kay,  507. 

How  far  the  words,  '^  as  far  as  the  rules  of  law  and  Effect  of 

equity  permit,"  would  restrain  the  gift  to  such  persons  as  "as far  as 

satisfy  the  description  within  the  limits  of  perpetuity,  ^^^j" 

seems  not  clearly  settled.  equity  per- 

mit. *' 
Where  there  was  a  gift  to  the  person  who  should  from  ToOemache 

time  to  time  be  Lord  Vere,  it  being  the  testator's  will,  ^- ^  ^^^ 
that  the  goods  should  be  held  with  the  title  of  the  try, 
family,  as  far  as  the  rules  of  law  and  equity  permit, 
the  gift  was  held  void  for  perpetuity.  But  there  the 
qualification  was  not  in  the  original  gift,  and  the  trust 
not  being  executory,  it  may  be  said,  the  expression  of  what 
the  testator  meant  to  do  was  not  sufficient  to  override 
his  express  words  of  gift.  ToUemache  v.  Earl  of  Coven- 
try, 2  CI.  &  F.  611,  8  Bl.  N.  S.  547.  See  12  CI.  &  F. 
666,  note. 
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Direction 
that 

persoiuJty 
is  not  to 
vest  in  a 
tenant  in 
tail  dying 
under  21. 


But  in  that  case  there  seems  to  be  the  authority  of 
V.-C.  Leach,  Lord  Eldon,  and  Lord  Lyndhurst,  against 
that  of  Lord  Brougham,  and  qtuere,  whether  the  decision 
is  not  wrong.  See,  too,  per  Lord  St.  Leonards,  in  Ker  v. 
Lord  Dungannoriy  1  Dr.  &  War.  686 ;  and  see  Mackworth 
V.  Hinxman,  2  Kee.  658. 

But  it  seems  a  trust  of  chattels  for  the  person  or 
persons  who  should,  for  the  time  being,  be  in  actual 
possession  of  certain  settled  estates,  to  the  end  that 
such  chattels  may  go  along  with  the  same  estates,  so  far 
as  the  rules  of  law  or  equity  will  permit,  but  so  that 
they  shall  not  vest  in  any  person  becoming  entitled  to 
the  estates  for  an  estate  of  inheritance,  unless  he  at- 
tain twenty-one,  would  be  good,  though  in  the  absence  of 
those  words  it  would  be  bad.  Harrington  v.  Harrington, 
L.  R.  6  H.  L.  87. 

On  the  eflfect  of  the  words,  "as  far  as  the  law  allows," 
see  Pownall  v.  Graham,  83  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real 
estate,  which  has  been  settled  upon  living  persons  for 
life,  remainder  to  their  sous  in  tail,  and  there  is  a 
direction  that  the  personalty  is  not  to  vest  in  any  tenant 
in  tail  who  dies  under  twenty-one,  the  clause  is  not  void 
for  remoteness,  but  refers  only  to  tenants  in  tail  by 
purchase,  since  none  but  tenants  in  tail  by  purchase  can 
be  said  to  take  personalty  under  the  will,  personalty  not 
being  descendible.  Christie  v.  Gosling,  L.  R.  1  H.  L. 
279 ;  MarteUi  v.  Holloway,  L.  R.  5  H.  L.  582. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  pur- 
chase dying  under  twenty-one,  leaving  issue,  the  realty  and 
personalty  would  become  severed,  since  the  realty  would 
go  to  the  issue,  and  the  personalty  to  the  next  tenant  in 
tail  by  purchase.  But  if  the  disposition  of  the  personal 
estate  contains  or  involves  any  trust  for  a  tenant  in  tail 
who  takes  real  estate  by  descent,  the  term  tenant  in 
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tail  could  not  be  limited  to  tenants  in  tail  by  purchase. 
See  per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Ihbet9on  v. 
Ibbetson,  10  Sim.  495,  5  M.  &  Cr.  26 ;  Ferrand  v. 
Wilson,  4  Ha.  344. 

A  power,  though  authorising  an  appointment  which  Powerexer- 
would  be  void  for  perpetuity,  is  valid  if  the  appointment  in  the 
is  kept  within  the  proper  limits.     Slark  v.  Dakyns,  10  jj^j^^ty 
Ch.  35.  ,  « good- 

In  the  case  of  powers  of  appointment  to  particular  Diatmction 

,  .  as  regards 

classes  of  persons,  the  person  to  whom  the  appointment  perpetuity 
is  made,  must  have  been  capable  of  taking  under  the  genlS^nd 
instrument   creating  the   power.     Where  the  power  is  special 
general,  the  appointees  need  only  be  capable  of  taking 
under  the  instrument  exercising  the  power. 

Thus,  where  a  marriage  settlement  gave  a  power  to 
appoint  to  children  of  the  marriage,  an  appointment  to 
a  son  for  life,  with  remainder  to  such  persons  as  he 
should  by  will  appoint,  was  held  void  as  to  the  re- 
mainder. Wollaston  v.  King,  8  Eq.  165;  Morgan  v. 
Qronon,  16  Eq.  1. 

"When  a  power  is  well  executed,  but  a  restraint  upon  In^alWre*- 
auticipation  is  imposed  upon  the   enjoyment,  which  is  rejected, 
void  for  remoteness,  the  restraint  will  be  rejected.     Fry 
V.  Capper,  Kay,  163 ;   Teague's  Settlement,  10  Eq.  564 ; 
Cunynghame's  Settlement,  11  Eq.  824. 

And  when  there  is  an  absolute  gift,  subsequent  quali- 
fication of  the  gifts  which  are  void  for  remoteness  will 
be  rejected.  Carver  v.  Bowles,  2  R.  &  M.  806 ;  Ring  v. 
Hardwick,  2  B.  852. 


The  Cy  PrJbs  Doctrine. 

In  many  cases  limitations  of  real  estate,  in  themselves 
void  for  perpetuity,  have  been  made  good  by  the  appli- 
cation of  the  so-called  doctrine  of  cy  pris. 


302  A   CONCISE   TREATISE   ON   WILLS. 

Cypr^  This  doctrine  is  a  rule  of  construction^  and  applies 

isa rule  of  ^ot  merely  to   executory  trusts.     Parfitt  v.  Heniber,   4 

construe        g       443^ 
tion.  ^ 

It  also  applies  to  the  execution  of  a  power  by  will. 

Line  v.  HaUy  43  L.  J.  Ch.  107. 

Pftrent  !•  Where  a  testator  has  devised  lands  in  a   manner 

^^^^tf^te      transgressing  the  limits  of  perpetuity,  and  the  Coiut  can, 

tail  where    by  giving  estates  .tail  to  any  of  the  devisees,  carry  the 

the  effect 

\nii  be  to  property  in  the  precise  course  marked  out  by  the  tes- 
property  in  tator,  supposing  the  estates  left  to  themselves,  it  will  do 
the  course    g^^     Humberstoti  V.  Hwmberston,  1  P.  Wms.  332  :  Many- 

marked  out  ^ 

by  the  tes-  penny  V.  Bering,  16  M.  &  W.  418 ;   Parfitt  v.  Hember, 

tator.  .^ 

4  Eq.  443. 

Thus  a  limitation  to  an  unborn  person  for  life,  re- 
mainder to  his  children  successively  in  tail,  will  give  the 
unborn  person  an  estate  tail ;  cases  supra. 
Doctrine  And  the  doctrine  may  be  applied  to  some  of  a  class, . 

plied  to*^"  and  not  to  others  ;  as  well  as  to  a  portion  of  the  property 
Bome  mem-  included  in  a  devise,  and  not  to  the  rest.  Vanderplank 
cUsBandto  y.  King,  3  Ha.  1 ;  Line  v.  HaU,  22  W.  E.  124;  48  L.  J. 

part  of  the 

property        Ch.  107. 

'^de^^.  ^  2.  And  where,  by  giving  an  estate  tail  to  the  parent. 
The  doc-  all  the  objects  intended  to  be  benefited  by  the  testator 
tnneap-.  ^^^j  ]yQ  included,  this  construction  will  be  adopted, 
*hi?^  *^®  although  the  children  were  meant  to  take  jointly  in  tail 
were  meant  as  purchasers.  Pitt  V.  Jackion,  2  B.  C.  C.  51,  cit.  2  Ves. 
jointly  in  jun.  849 ;  Vanderplank  v.  King,  3  Ha.  1 ;  WWiams  v. 
^-  Teale,  6  lb.  239. 

Limits  of  3.  The  doctrine  will,  however,  not  be  applied  where 

trine.  the  result  would  be  to  carry  the  estate  to  persons  not 

intended  to  be  benefited  by  the  testator.    Monypenny 

V.  Dmng,  16  M.  &  W.  418,  7  Ha.  568,  2  D.  M.  &  G. 

174. 

Whether  it       4.  It  has  Bometimes  been  said  that  the  ey  pris  doctrine 

applies  -         -  _  _      ,  , 

where  the     does  not  apply  where  the  only  mtention  is  to   create 
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successive   life  estates  for  ever,   but   the   point  is   not  intention  ia 
covered  by  authority.     It  is  clear  that  the  doctrine  will  iif©  estates 
not  apply  where  the  intention  is  only  to  create  a  limited  ^^^  ^^^^' 
number  of  life  estates  on  the  principle  already  stated : 
Seaward  v.  WiUock,  5  East.  198 ;    nor  will  it  apply  where 
successive   terms   of  years,  determmable  on  the   death 
of  the  devisee,  are  given.  SomerviUe  v.  Lethbridge,  6  T.  R. 
213 ;  Beard  v.  WestcoU,  5  B.  &  Aid.  81,  T.  &  R.  25. 

On^  the  other  hand,  it  is  clear  that  where  an  estate 
tail  is  given  by  the  force  of  the  limitation  itself,  words 
indicating  that  the  successive  interests  are  to  be  for  life 
will  be  rejected,  whether  the  estate  tail  is  given  by 
direct  words :  Doe  d.  Elton  v.  Stenlake,  12  East,  515 ; 
Reece  v.  Steel,  2  Sim.  288 ;  Hugo  v.  Williams,  14  Eq. 
225 ;  Forsbrook  v.  Forshrook,  8  Ch.  98  ;  or  by  the  eflfect 
of  a  gift  over  in  default  of  issue  :  Mortimer  v.  West,  2  Sim. 
274 ;  WooUen  v.  Andrews,  2  Bing.  126  ;  Brooke  v.  Turner, 
2  Bing.  N.  C.  422  ;  ParfiU  v.  Hember,  4  Eq.  448. 

On  the  whole,  there  seems  to  be  no  reason  why  the 
same  construction  should  not  apply  where  the  testator 
attempts  to  create  life  estates  for  ever.  See  per  Sir  J. 
Rolt,  in  Forsbrook  v.  Forsbrook,  sup.  p.  99,  and  Parfitt 
V.  Hember,  4  Eq.  448,  where  no  stress  was  laid  on  the 
gift  in  default  of  issue.  And  on  this  ground  only 
WooUen  v.  Andrews  and  Mortimer  v.  West,  where  the 
gift  over  was  not  on  an  indefinite  failure  of  issue,  can  be 
held  satisfactory. 

6.  The  cy  prls  construction  does  not  apply  where  the  It  does  not 
estates  are  limited  to  children  of  unborn  persons  in  fee.  ^^^  the 
Bristow  V-  Warde,  2  Ves.  jun.  886 ;   Hale  v.  Pew,  26  B.  ^^^"^^0. 
885.  ^  '"^  "^ 

The  doctrine  does  not  apply  to  personalty  nor  to  a  It  does  not 
mixed  fimd.  Routledge  v.  Dorril,  2  Ves.  jun.  865;  J^^niJty. 
Boughton  v,  James,  1  Coll.  44,  1  H.  L.  406. 
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Accumulation. 

Trust  for  A  trust  for  accumulation  beyond  the  limits  of  perpetuity 

^nteyond  ^^  entirely  void  ab  initio,  whether  before    or   since  the 
the  limits     Thellusson  Act,  and  whether  it  be  for  a  purpose  excepted 

of  p6r-  , 

petuity  is     from  the  operation  of  the  Act  or  not,  unless  it  be  for  the 

•J  • 

J[^  ***        payment  of  debts.     Curtis  v.  Lukin,  5  B.  147;  Scaris- 

brick  V.  Skelmersdale,  17  Sim.  187. 
The  Thei-  And  by  the  Thellusson  Act,  39  &  40  Geo.  III.,  cap.  98, 
luBson  Act.  accumulation  by  wiU  is  restrained  for  any  longer  term 
than  twenty- one  years  from  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  of  any  person 
or  persons  who  shall  be  living  or  en  ventre  sa  mire  at  the 
death  of  the  testator,  or  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the 
trusts  of  the  will,  would  for  the  time  being,  if  of  fuU  age, 
be  entitled  to  the  rents  and  profits  or  the  interest 
directed  to  be  accumulated. 

By  section  2  provisions  for  the  payment  of  the  debts 
of  the  devisor  or  other  person  or  persons,  and  provisions 
for  raising  portions  of  the  children  of  the  devisor,  or  of 
any  person  taking  any  interest  under  the  will,  and  direc- 
tions touching  the  produce  of  timber  or  wood,  are  excepted 
from  the  Act. 
The  Bta-  An  express  direction  to  accumulate  is  not  necessary  to 

if  property'  ^™^8  ^®  property  within  the  statute  ;  it  is  enough  if  the 
is  Ro  given    property  is  given  in  such  a  manner  that  accumulation 

fts  to  ill' 

voive  cic-      becomes  necessary :  Tench  v.  Cheese,  6  D.  M.  &  G.  463 ; 
^^  Macdonaid  v.  Bryce,  2  Kee.  276 ;  the  decree  in  Countess 

of  Bective  v.  Hodgson,  10  H.  L.   656;  Wade  Gery  v. 

Handley,  1  Ch.  D.  658. 
Aocnmnk-       But  when  property  is  directed  to  be  applied  to  certain 
tooBtees  of   purposes  at  once,  but  is  accumulated  owing  to  the  neglect 
money  to      ^f  trustees,  or  from  some  other  reason,  the  statute  does 

be  laid  out  ' 

at  onoe  ii     not  apply  :  Lonibe  v.  Stoughton,  12  Sim.  304  ;  where  the 
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direction  to  accumulate   was    merely  subsidiary  to  the  not  within 
general  trusts.     See  Phipps  v.  Kelynge,  2  V.  &  B.  57. 

A  direction  to  keep  up  policies  effected  by  the  testator  Direction 

to  keep  up 

in  his  lifetime  on  the  lives  of  his  children,  the  policies  to  policies  is 
be  settled  in  case  of  marriage  on  their  wives  and  children,  \^^  ^tute. 
is  not  a  trust  for  accumulation  within  the  statute.    Bassil 
V.  Lester,  9  Ha.  177. 

A  testator  may  direct  accumulation  during  any  one,  Testator 
but  not  more,  of  the  periods  allowed  by  the  statute,  anyone 
Wilson  V.  Wilson,  1  Sim.  N.  S.  288.  S"ted  b^ 

The  period  of  twenty-one  years  is  to  be  calculated  from  *^®  statute 

^  ,  ,  foraccumu- 

the  death  of  the  testator,  exclusive  of  the  day  of  his  death,  lation. 
and  must  be  a  period  immediately  following  his  death.  ^®"**^®^ 
Webb  V.  Webby  2  B.  493 ;  Gorst  v.  Lowndes,  11  Sim.  434  ;  ru^  from 

the  death. 

Shaw  V.  Rhodes,  1  M.  &  Cr.  154 ;  A.-O.  v.  Ponlden,  3 
Ha.  555. 

The  words   of  the   statute  permitting    accumulation  Period  of 
during  the  minority  of  any  person  who,  imder  the  trusts  nority  of 
of  the  will,  would,  if  of  full  age,  be  entitled  to  the  rents  ^^  i*"^°- 
and   profits,  does   not   permit  accumulation  during  the 
period  before  the  birth  of  such  person.     Haley  v.  Ban- 
nister, 4  Mad.  275 ;  EUis  v.  MaxtveU,  3  B.  596. 

And  it  has  been  doubted,  whether  these  words  would 
authorise  an  accumulation  during  the  minority  of  a  person 
not  bom  at  the  date  of  the  will,  but  if  not,  they  are  super- 
fluous. Bryan  v.  Collins,  15  B.  17 ;  see  Peard  v.  Keke- 
wick,  15  B.  166. 

Accumulation  directed  within  the  limits  of  perpetuity,  Accumula- 
but  beyond  the  limits  of  the  statute,  is  void  only  beyond  rected  for 
such  limits.     Longdon  v.  Simson,  12  Ves.  295 ;  Griffiths  fo^^efthan 
V.  Vere,  9  Ves.  127.  *^®  statute 

*  allows  18 

An   accumulation  for   the   purpose   of  paying   debts,  void  only 
whether  of  the  testator  or  other  persons,  is  excepted  from  cess, 
the  Act,  and  is  good,  whether  the  debts  be  existing  or  Accumula- 
future  debts.     Varh  v.  Faden,  27  B.  255,  1  D.  F.  <&  J.  payment  of 
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debts  is  ex-  211;    and  see   Barrington  v.  lAddeU,  2  D.  M.  &   G. 

ceptedfrom   ^^^ 
theetatute.   ^^^• 

But  the  payment  of  debts  must  be  bond  fde  and  the 
primary  object  of  the  accumulation,  and  therefore  if  debts 
are  only  directed  to  be  paid  upon  certain  contingencies, 
and  incidentally,  the  case  is  not  within  the  exception. 
Mathews  v.  Kehle,  4  Eq.  467,  8  Ch.  691. 
What  are  The  second  exception  is  of  portions  for  the  children  of 

^thiTthe    ^^  testator,  or  any  person  taking  any  interest  under  the 

exception.      ^ii 

The  children  must  be  children  either  of  the  testator  or 
of  a  person  taking  an  interest  under  the  will,  and  therefore 
if  the  accumulations  are  given  to  a  class  of  children,  some 
of  whose  parents  take  nothing  under  the  Act,  the  excep- 
tion does  not  apply.    Eyre  v.  Marsden,  2  Kee.  564. 

But  the  interest  taken  by  the  parent  under  the  will 
need  not  be  an  interest  in  the  fund  to  be  accimiulated. 
Burt  V.  Sturt,  10  Ha.  423 ;  Barrington  v.  Liddell,  2  D. 
M.  &  O.  500. 

And  any  interest  however  small  given  to  the  parent  is 
sufficient.     Barrington  v.  LiddeU,  2  D.  M.  &  G.  505 ; 
Evans  v.  HiUier,  5  CI.  &  F.  126. 
A  fund  to         As  to  what  are  portions  within  the  exception  : 
lat^imd'^"       A  fimd  to  be  accumulated  and  given  to  such  children 
^d  ^       *®  ™^*y  ^®  living  at  the  time  when  th^  accumulations  are 
liying  at      to  ccase,  is  not  within  the  exception.     Burt  v.  Sturt,  10 
of  difitribu-  Ha.  415  ;  Drewett  v.  Pollard,  27  B.  196. 
a  portion!*     ^  ^^^  ^^®  accumulations  to  be  added  to  capital  and  given 
to  a  child  or  to  the  members  of  a  family.     Edtcards  v. 
Tuck,  8  D.  M.  &  G.  40 ;  Morgan  v.  Morgan,  4  De  G.  & 
S.  175,  20  L.  J.  Ch.  441 ;  Wildes  v.  Davies,  1  Sm.  k  G. 
475 ;  Bourne  v.   Bu^kton,   2  Sim.  N.  S.  91 ;  Jones  v. 
Maggs,  9  Ha.  605  ;  Mathews  v.  Kehle,  4  Eq.  467 ;  8  Ch. 
691. 
Nor  is  a  fund  directed  to  be  accumulated  and  given  to 
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a  parent  for  life  with  remaiader  to  her  children  :  Watt  v. 
Wood,  2  Dr.  &  Sm.  56.  Middleton  v.  Losk,  1  Sm.  &  G. 
61,  seems  irreconcilable  with  the  other  decisions,  unless 
it  can  be  supported  on  the  ground  that  the  provision  was 
caUed  a  portion  ;  see  10  Ha.  426. 

But  a  direction  to  accumulate  a  sum  to  pay  portions  Accuimila- 
charged  by  another  instrument  is  within  the  exception,  portions 
Halford  v.  Stains,  16  Sim.  488 ;  Barrington  v.  LiddeU,  2  ^^^^  ^^ 

D.  M.  &  G.  605.  infltrument 

IS  within 

And  the  exception  extends  also  to  portions  created  by  the  excep- 
the  will  itself.    Beech  v.  Lord  St,  Vincent,  3  De  G.  &  S.  ^^\ 

rortiODB 

678,  3  Jur.  N.  S.  762.  given  by 

And  when  an  accumulation  is  directed  to  raise  portions  itstii  *aro 
for  children  if  there  are  any,  and  if  not  for  some  other  ^i^Jii^  the 

•^ '  ^  ^  exception. 

purpose,  the  case  is  within  the  exception  only  in  the 
former  event.     Re  Clulow's  Trust,  1  J.  &  H.  639, 

When  there  is  an  indefeasible  gift,  the  legatee  has  a  Legatee 
right  to  his  property  at  twenty-one,  and  a  direction  to  ^^^  * 
accumulate  will  only  be  valid  till  then  ;  and  this  will  be  "g^*^  °^y 

stop  accu- 

the  case,  it  would  seem,  even  though  the  direction  to  muiation 
accumulate  may  be  for  a  period  exceeding  the  limits  of  Tttains  21. 
the  statute.   Gosling  v.  Gosling,  Johns.  265  ;  Coventry  v. 
Coventry,  2  Dr.  &  S.  470 ;  see,  however,  Talbot  v.  Jevers, 
20  Eq.  255. 

This  principle,   however,  does  not   apply  where   the  Case  of 
legatees  are  charities.     Harbin  v.  Masterman,  12  Eq.  ^***"**®^ 
659. 

When  property  is  given  absolutely  in  the  first  place.  Destination 
and  a  direction  is  afterwards  added  to  accumulate,  the  ^*^u^XJ^ 
accumulations,  so  far  as  they  are  void  by  the  statute,  go  **°'^- 
to  the  person  to  whom  the  absolute  interest  is  given. 
Trickey  v.   Trickey,  8  M.  &  K.  560 ;  Combe  v.  Hughes, 
34  B.  127,  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devisee^  subject  to  a  trust  for 
accumulation  which  is  void,  the  trust  sinks  for  the  benefit 

X  2 
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of  the  persons  for  the  time  being  entitled  to  the  estates. 
Evans  v.  HeUier,  1  M.  &  Cr.  135,  6  CI.  &  F.  114 ;  Re 
Clvlow's  Trust,  1  J.  .&  H.  639. 

But  the  effect  of  the  statute  is  not  to  accelerate  any 

gifts  in  the  will.     Green  v.  Gascoyne,  4  D.  J.  &  S.  565. 

Accnmnla-        Therefore  accumulations  released  by  the  statute,  if  the 

tions  re- 
leased by.     fund  to  be  accumulated  is  not  a  residue,  in  the  case  of 

pass  to*the    Personalty,  go  to  form  part  of  the  capital  of  the  residue : 
heir  or  next  EUis  v.  MaxweU,  3  B.  587;  A.G.  v.  Paulden,  3  Ha. 

of  kin  as 

the  case       555  ;  Jones  V.  Maggs,  9  Ha.  605  ;  Crawley  v.  Crawley,  7 
to  the  Sim.   427  ;    and  in  the  case  of  realty  to  the  residuary 

i^tw  if      ^ievisee  or  heir  according  as  the  will  is  governed  by  the 
thereisone.  Wills  Act  or  not.     Nettleton  v.  Stephenson,  8  De  G.  & 
S.  366. 

If  the  fund  to  be  accumulated  is  residuary,  the  void 

accumulations  go  to  the  heir  or  next  of  kin,  according  to 

the  nature  of  the  property,  and  if  the  fund  is  mixed,  to  the 

heir  and  next  of  kin  proportionately.    Green  v.  Gascoyne, 

4  D.  J.  &  S.  565  ;  Halford  v.  Stains,  16  Sim.  488  ;  Eyre  v. 

Marsden,  2  Kee.  564,  4  M.  &  Cr.  431 ;  Wildes  v.  Davies, 

1  Sm.  &  G.  475 ;  see  Elbome  v.  Goode,  14  Sim.  165. 

The  income       In  the  same  way  the  income  of   accumulations  not 

Ltilmos™"    being  a  residue,  forms  part  of  the  capital  of  the  residue. 

forms  pari    Crawley  V.  Crawley,  7  Sim.  427. 

of  the  . 

capital  of         And  income  of  accumulations  of  rents  and  profits  re- 
®™**  ^^  tains  its  character  of  realty.     Eyre  v.  Marsden,  2  Kee. 
577. 

When  there  is  a  contingent  gift  to  A.  with  accumu- 
lation in  the  meantime,  and  the  gift  is  given  over  to  B.  if 
the  contingency  does  not  happen,  B.  upon  taking  an  in- 
defeasible interest  is  entitled  to  the  accumulations  within 
twenty-one  years  from  the  testator's  death,  together  with 
the  income  of  those  accumulations.  Morgan  v.  Morgan, 
20  L.  J.  Ch.  Ill,  441 ;  but  see  Bryan  v.  Collins,  16  B. 
14. 


CHAPTER  XXV. 

CONDITIONS  SUBSEQUENT. 

In  the  case  of  conditions  subsequent,  if  the  condition  is  Conditions 
impossible,  impolitic,  or  illegal,  the  gift  remains,  at  any  Saj^ibie, 
rate,  where  there  is  no  gift  over.     Thomas  v.  Howell,  1  i^^poiitic, 

^  '         or  illegal, 

Salk.  170;   Walker  v.  Walker,  ^D.  F.  &  J.  255  ;  Wilkin-  areineffec- 
son  V.  Wilkinson,  12  Eq.  604.  ' 

And  it  seems,  even  where  there  is  a  gift  over,  but  the  whether 
performance  of  the  condition  has  become  impossible,  the  giftt>^*or 
previous  gift  remains.     Graydon  v.  Hicks,  2  Atk.  16 ;  "°*- 
Jones  V.  Suffolk,  1  B.  C.  C.  528 ;  Collett  v.  CoUett,  85 
B.  812 ;  Sutcliffe  v.  Richardson,  18  Eq.  606 ;  and  see 
Wedgwood  v.  Denton,  12  Eq.  290. 

In  most  of  these  cases,  however,  the  condition,  being 
marriage  with  consent,  became,  by  the  death  of  the  per- 
son, whose  consent  was  required,  a  condition  in  general 
restraint  of  marriage.  See,  too,  Yates  v.  University  oj 
London,  L.  R.  7  H.  L.  438. 

A  condition  subsequent  requiring  the  consent  of  several  Condition 
persons  becomes  impossible  and  is  discharged  by  the  man-i^ 
death  of  all,  or  even  of  one  of  them,  though  in  the  latter  ^**^  ^^' 

.  .  Bent  of 

case  it  would  seem  the  condition  is  satisfied  by  the  con-  several 
sent  of  the  survivors.     Peyton  v.  Bury,  2  P.  W.  625 ;  w^lm-' 
Grant  v.  Dyer,  2  Dow.  73 ;  Jones  v.  Suffolk,  1  B.  C.  C.  5^^  of^^ 
528 ;  Aishbie  v.  Rice,  8  Mad.  256  ;  see  Dawson  v.  Oliver  ««ae. 
Massey,  2  Ch.  D.  753. 


310 


A   CONCISE   TREATISE   ON  WILLS. 


Condition 
not  per- 
formed 
through 
ignorance 
takes  effect 


unless  the 
devisee  is 
heir. 


Condition 
forfeiting 
a  legacy  if 
not 
claimed. 


What 

amounts  to 
a  claim. 


A  condition 
is  effectual 
without  a 
gift  oyer  in 
the  case  of 
realty. 


Personalty 
follows  the 
same  rule 
except  so 
far  as  it  is 


A  condition  subsequent  not  performed  owing  to  the 
ignorance  of  the  legatee  of  its  existence,  nevertheless, 
works  a  forfeiture,  where  the  property  is  given  over, 
whether  in  the  case  of  personalty  or  of  realty.  Hodges* 
Trusts,  16  Eq.  92  ;  Porter  v.  Fry,  1  Vent.  197 ;  Astley 
V.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  devisee  is  the  heir 
who  has  a  title  independent  of  the  will.  Doe  d.  Kenrick 
V.  Lord  Beauclerk,  11  East,  667  ;  Doed.  Taylor  v.  Crisp, 
8  Ad.  &  E.  778;  Murphy  v.  Lineham,  I.  R.  9  C.  L. 
123. 

So,  when  there  is  a  clause  forfeiting  a  legacy,  if  not 
claimed  within  a  given  time,  the  forfeiture  takes  effect,  if 
the  legacy  is  not  claimed,  though  the  legatee  received  no 
notice  of  the  legacy  or  of  the  death  of  the  testator.  Bur^ 
gess  V.  Robinson,  3  Mer.  7 ;  Tulk  v.  Hoidditch,  1  V.  & 

B.  248 ;  Powell  v.  Rawle,  18  Eq.  243. 

But  the  filing  of  a  bill  for  the  administration  of  the 
estate  before  the  time  appointed  is  equivalent  to  a  claim 
by  the  legatees,  though  they  may  not  be  parties  to  the 
suit.     Tollner  v.  Marriott,  4  Sim.  19. 

In  the  case  of  realty  a  valid  condition  subsequent'  is 
effectual,  even  where  there  is  no  gLft  over.  Cooke  v. 
Turner,  15  M.  &  W.  727,  14  Sim.  493,  15  Sim.  611,  16 
Sim.  482 ;  and  see  Evanturel  v.  Evanturel,  L.  R.  6  P. 

C.  1. 

In  Cooke  v.  Turner  there  was  a  gift  over,  but  the  case 
seems  to  have  been  decided  at  common  law  independently 
of  the  gift  over. 

And  a  condition  subsequent  may  operate  to  destroy  a 
contingent,  as  well  as  to  divest  a  vested  estate.  Egerton 
V.  Earl  Brownlorv,  4  H.  L.  1. 

With  regard  to  personalty,  a  condition  subsequent  is 
effectual  without  a  gift  over,  except  so  far  as  the  rules  of 
the  civil  law  have  been  adopted  with  regard  to  certain 
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classes  of  conditions,  see  post,  p.  812,     DicksorCs  Trust,  modified  by 

1  Sim.  N.  S.  87  ;  Craven  v.  Brady,  4  Eq.  209.  thedoctrine 

As  to  what  conditions  are  valid,  it  has  been  said,  that  ^^""^^^^^ 

Tost  of 

nothing  can  be  made  the  subject  of  a  condition  in  a  will,   validity  of 
which  could  not  be  made  the  subject  of  a  contract  or  *^^^**o°« 
wager  in  life.     See  per  the  Lord  Chief  Baron,  Egerton  v. 
Earl  of  Brownloiv,  4  H.  L.  1,  p.  150. 

Perhaps  no  general  rule  can  safely  be  laid  down ;  but,  Condition 
independently  of  the  question  whether  a  condition  in-  must  be 
volves  anything  illegal  or  impolitic,  in  order  that  it  may  f^^ 
be  effectual  the  meaning  of  the  testator  must  be  reasonably 
clear  and  precise;  and,  therefore,    conditions  to  reside 
in  a  certain  house,  and  to  educate  children  in  England, 
have  been  held  too  uncertain  to  work  a  forfeiture.     Fil- 
Ungham  v.  Bromley,  T.  &  E.  680  ;  Clavering  v.  ElUson,  8 
Dr.  451,  7  H.  L.  707. 

A  condition  not  to  dispute  a  will  is  valid  in  law  if  the  Condition 
will  is  unsuccessfully  disputed,  though  it  will  not  avail  to  pute  a  will, 
make  an  invalid  disposition  good.     Cooke  v.  Turner,  15 
M.  &  W.  727  ;  Evanturel  v.  Evanturel,  L.  E.  6  P.  C.  1 ; 
Stevenson  v.  Abingdon,  11  W.  E.  985 ;  see  Warbrick  v. 
Varley,  80  B.  847. 

On  the  other  hand,  a  condition  not  to  institute  legal 
proceedings  touching  the  estate  and  effects  devised,  is 
too  general,  and  is  bad.  Rhodes  v.  MusweU  Hill  Land 
Co.,  29  B.  561. 


Conditions  in  Eestraint  of  Marriage. 


A  condition  subsequent  in  restraint  of  marriage,  where  Condition 

.      it        •      .  ,  Bnbfleqnent 

the  estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  re-  in  nstnunt 

gards  realty.     Jones  v.  Jones,  1  Q.  B.  D.  279 ;  Bellairs  ^ ^d^ 

V.  Bellairs,  18  Eq.  510.  ^^^y- 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  But  not  as 
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in  tail,  as  repugnant  to  the  estate.     Earl  of  ArundeV^ 
Case,  3  Dyer,  342  b. 

It  is  clear,  that  in  the  case  of  personalty  a  condition 
subsequent  in  general  restraint  of  marriage  is  void.  Mor- 
ley  V.  Rennoldson,  2  Ha.  570. 

And  the  same  rule  applies  to  a  mixed  fund  arising 
from  the  proceeds  of  sale  of  realty  and  pure  personalty- 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255 ;  Bellairs  v.  BeUairs,  18 
Eq.  510. 

And  it  seems,  that  a  legacy  out  of  the  proceeds  of  land 
directed  by  the  testator  to  be  converted  would  follow  the 
same  rule.  See  Hart's  Trust,  3  De  G.  &  J.  195  ;  Bellairs 
V.  Bellairs,  supra. 

On  the  other  hand,  a  limitation  to  a  person  till  mar- 
riage is  good,  the  intention  being  to  provide  for  the 
person  while  he  remains  unmarried,  and  not  to  prevent 
him  from  marrying.  Heath  v.  Lewis,  3  D.  M.  &  G. 
954. 

And  conditions  in  partial  restraint  of  marriage  are 
valid,  both  with  regard  to  realty  and  personalty,  though 
with  regard  to  the  latter  the  further  question  arises 
whether  they  ai'e  in  terrorem  or  not. 

Thus,  conditions  restraining  a  widow  or  widower  from 
marrying  again,  whether  it  be  the  widow  of  the  testator 
or  of  a  sti-anger  :  Evans  v.  Rosser,  2  H.  &  M.  190 ;  New- 
ton V.  Marsden,  2  J.  &  H.  356 ;  AUen  v.  Ja<;kson,  1  Ch. 
D.  399  ;  or  requii-ing  a  marriage  with  consent :  Sutton  v. 
Jewks,  2  Ch.  Eep.  95 ;  or  restraining  marriage  before  a 
certain  age  :  Stackpoole  v.  Beaumont,  3  Ves.  89,  are  good 
as  conditions,  though  they  may  be  ineffectual  if  there  is 
no  gift  over,  on  the  principle  hereafter  mentioned. 

In  the  case  of  personalty,  certain  conditions  subsequent, 
though  good  in  law,  are,  in  accordance  with  the  rule  of 
the  Civil  Law,  held  to  be  void,  and  in  terrorem  merely, 
if  there  is  no  gift  over. 
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Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.  Marples  v.  Bainbridge,  1 
Mad.  590 ;  Reynish  v.  Martin,  3  Atk.  330 ;  Wheeler  v, 
Bingham,  1  Wils.  135,  3  Atk.  364;  W.  v.  J3.,  11  B. 
621. 

And  the  same  rule  applies  to  a  condition  not  to  con- 
test the  wUl.     Powell  v.  Morgan,  2  Vem.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  efifec- 
tual,  the  gift  over  being  considered  sufficient  evidence 
that  they  were  not  meant  to  be  in  terrorem  merely. 
Cleaver  v.  Sptirling,  2  P.  Wms.  526 :  Tricker  v.  Kings- 
bury, 7  W.  R.  652 ;  Charlton  v.  Coombes,  11  W.  R.  1038; 
Craven  v.  Brady,  4  Eq.  209. 

On  the  question  whether  the   doctrine  of  in  terrorem  Whether 

,.       .  ,...  T      J     n  1  thedoctrine 

applies  to  conditions  precedent,  the  cases  show  :  applies  to 

1.  A  condition  precedent,  requiring  consent  to  mar-  J|J.^^"^^ 
riage  generally,  without  limitation  of  age,  is  effectual  if 

there  is  a  gift  over.    Malcolm  v.  O'Calkighan,  2  Mad.  349 ; 
Gardiner  v.  Slater,  25  B.  509. 

2.  The  gift  of  a  smaller  sum,  in  the  event  of  marriage 
without  consent,  has  the  same  effect.  Creagh  v.  Wilson, 
2  Vem.  572  ;  Gillett  v.  Wray,  1  P.  Wms.  284. 

3.  A  condition  precedent,  requiring  consent  to  mar- 
riage if  under  a  certain  age,  is  good  if  there  is  no  gift 
over.     Stackpole  v.  Beaumont,  3  Ves.  89. 

4.  A  condition  precedent  not  to  marry  under  a  certain 
age  is  good,  though  there  is  no  gift. over.  Yonge  v.  Furse, 
8  D.  M.  ife  G.  756. 

6.  A  gift  to  a  legatee,  if  he  mames  a  particular  person, 
only  takes  effect  in  that  event.  Davis  v.  Angel,  4  D.  F. 
&  J.  524.  Qucere  whether  Smith  v.  Cowdery,  2  S.  &  St. 
358,  is  overruled. 

6.  But  it  seems  a  condition  precedent  requiring  mar- 
riage with  consent  generally,  and  without  a  gift  over, 
would  be  considered  in  terrorem  merely.   Reeves  v.  Heme, 
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5  Vin.  Ab.  343,  pL  41 ;  Reynish  v.  Martin,  3  Aik.  830  ; 
see  Clarke  y,  Parker,  19  Ves.  1. 

In  cases  under  4  and  5  the  conditions  can  only  be 
waived  testamentarily,  and  no  consent  of  the  testator  to  a 
marriage  in  his  lifetime,  not  within  the*condition,  will 
make  the  gift  good. 

But  where  the  condition  is  marriage  with  consent, 
whether  precedent  or  subsequent,  the  consent  of  the  tes- 
tator to  a  marriage  in  his  lifetime  satisfies  the  condition. 
Clarke  v.  Berkeley,  2  Vem.  720  ;  ParneU  v.  Lyon,  1  V.  & 
B.  479;  WheeUr  v.  Warner,  1  S.  &  St.  304 ;  see  Violett 
V.  Brookman,  5  W.  R.  342. 

And  the  condition  does  not  apply  to  a  subsequent 
marriage.  Hutcheaon  v.  Hammond,  3  B.  C.  C.  128; 
Crommelin  v.  Crommelin,  3  Ves.  227. 

But  in  such  a  case  the  consent  of  a  testator  to  a  mar- 
riage to  take  place  after  his  death  does  not  obviate  the 
necessity  for  the  consent  of  the  persons  named  in  the 
will.     Lowry  v.  Pattison,  I.  E.  8  Eq.  372. 

And,  where  the  gift  is  till  marriage,  the  con- 
sent of  the  testator  to  a  marriage  does  not  extend  the 
gift.    Bullock  V.  Bennett,  7  D.  M.  &  G.  283. 

It  seems,  that  where  there  is  gift  upon  marriage  with 
consent,  the  legatee  has  her  whole  life  to  perform  the 
condition,  and  the  legacy  is  not  forfeited  by  a  first  mar- 
riage without  consent,  BandaU  v.  Payne,  1  B.  C.  C.  55 ; 
Beaumont  v.  Squire,  17  Q.  B.  905.  Clifford  v.  Beaumont, 
4  Buss.  325,  was  decided  on  the  ground,  that  the  gift  was 
only  upon  a  marriage  with  consent,  which  had  not  in  fact 
been  obtained. 

But  if  other  provision  is  made  for  the  legatee  in  the 
event  of  marriage  without  consent,  the  condition  must  be 
limited  to  a  first  marriage.  Lowe  v.  Manners,  6  B.  & 
Aid.  917. 

In  the  case  of  a  condition  requiring  the  consent  of 
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several  persons,  if  the  consent  required  is  that  of  execu-  the  oon- 
tors  or  trustees,  the  consent  of  those  who  renounce  is  not  several 
necessary.     Worthington  v.  Evans,  1  S.  &  St,  165 ;  Boyce  S^oJ^edT 
V.  CorbaUy,  LI.  &  G.  temp.  Plunkett,  102  ;  Ewens  v. 
Addison,  4  Jur.  N.  S.  1084 ;    see  Clarke  v.  Parker,  19 
Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces, 
his  consent  must,  it  seems,  be  obtained.  Oraydon  v. 
Hicks,  2  Atk.  16  ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several  persons 
is  performed  by  obtaining  the  consent  of  the  survivors. 
Ewing  v.  Anderson,  7  W,  R,  23  ;  Daivson  v.  Oliver  Mas* 
sey,  2  Ch.  D.  753. 

Where  a  testator  directs,  that  if  a  certjftin  sum  should  ^g]^'^|°'*' 
be  applied  in  favour  of  A.,  A.  should  apply  a  sum  of  dif-  condition, 
ferent  amount  in  favour  of  B.,  the  condition  will  be  com- 
pulsory on  A,  only  if  the  whole  of  the  sum  in  question  is 
applied  in  his  favour,  and  the  condition  will  not  be  ap- 
portioned.    Caldwell  v.  Cresswell,  6  Ch.  279  ;  Fazakerley 
V.  Ford,  4  Sim.  390. 
.    A  condition  precedent  in  a  will  must  be  performed  ac-  B^^g^*  ^^ 

pre-emp- 

cording  to  its  terms,  and  the  court  has  no  power  to  relieve  tion. 
the  legatee  from  any  of  them.  Thus,  a  right  of  pre-emp- 
tion given  to  a  person,  if  he  pays  a  sum  of  money  within 
a  given  time,  followed  by  a  disposition  of  the  property  if 
the  money  is  not  paid  within  the  time,  must  be  strictly 
complied  with.  Brooke  v.  Garrod,  3  E.  &  J.  608,  2  De 
G.  &  J.  62. 

Similarly,   a   condition  requiring  a  release  within  a  Condition 

requiring  a 

given  time,  with  a  gift  over,  if  the  release  is  not  given  release, 
within  the  time,  must  be  literally  complied  with.     Simp- 
son V.  Vickers,  14  Ves.  841,  348. 

But  if  there  is  no  gift  over,  a  release  given  within  a 
reasonable  time  will  satisfy  the  condition.  Simpson  v. 
Vickers,  14  Ves-  341 ;  Taylor  v.  Topham,  1  B.  C.  C.  168 ; 
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Paine  v.  Hyde,  4  B.  468  ;  see  Scarlett  v.  Lord  Abinger, 

84  B.  338 ;  Ledward  v.  Ilassels,  2  K.  &  J.  870. 

A  legacy  given  on  condition  of  conveying  real  estate  to 

a  third  person  gives  a  legatee  who  has  conveyed  no  lien 

upon  the  land  for  the  legacy.     Barker  v.  Barker,  10  Eq. 

438. 
Perform-  As  to  the  performance  of  conditions  to  take  a  particular 

coitions,    name,  see  a  valuable  note  in  Davidson's  Prec,  voL  iii.,  856, 

to  which  add  D^Eyncourt  v.  Gregory,  1  Ch.  D.  441, 
As  to  conditions  of  residence,  see   Wynne  v.  Fletcher, 

24  B.  480 ;    WaUot  v.  Botjield,  Kay,  534 ;   Clavering  v. 

Ellison,  7  H.  L.  707,  and  cases  there  cited ;  Parry  v, 

Roberts,  19  W.  E.  378. 


Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given 
are  void. 
RestraintB        Thus  conditions  in  general  restraint  of  alienation  are 
atiott.*^^"    bad,  if  absolute  interests  have  been  given  in  the  first 
place. 

1.  Where  there  is  a  devise  in  fee,  followed  by  an 
absolute  restraint  upon  alienation,  the  restraint  is  void 
for  repugnancy.  Litt.  222  b.  sec.  360 ;  Hood  v.  Oglafider, 
35  B.  525. 

But  a  limited  restriction  upon  alienation  is  good. 

Thus,  a  condition  not  to  sell  excej^t  to  a  certain  class 
of  persons  is  good.  Litt.  223  a.  sec.  361 ;  Doe  d.  GUI  v. 
Pearson,  6  East,  173 ;  Re  Macleay,  20  Eq.  186.  See  Lud- 
low  V.  Biuibury,  35  B.  36. 

But  a  condition  not  to  sell  except  to  one  person  is 
bad,  since  a  person  might  be  selected  who  would  be 
certain  not  to  purchase.  Muschamp  v.  Bluett,  Bridg.  137; 
Attivater  v.  Attwater,  18  B.  380. 

And  a  restraint  upon  alienation  limited  in  time   is 
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good,  if  there  is  a  gift  over,  but  not  othenvise.  Largess 
Case,  2  Leon.  82.  1  Coll.  445,  2  Jarm.  16 ;  Renaud  v. 
Tourangeau,  L.  R.  2  P.  C.  4. 

On  the  other  hand,  conditions  restraining  alienation  lUstraint 
by  any  particular  form  of  conveyance,  as  by  charge  or  alienation 
mortgage,  are  bad.  Willis  v.  Hiscox,  4  M.  &  C.  201 ;  pj^^i^r 
Ware  v.  Cann,  10  B.  &  Cr.  433.  form  of 

convey- 

And  the  same  is  the  case  with  a  direction  that  rents  ance. 
are  not  to  be  raised.     A.-O.  v.  Catherine  HaU,  Jac.  395  ; 
A.-G.  v.  Greenhill,  33  B.  193. 

Similarly  in  regard  to   personalty  when  an  absolute   !^^[*°^^' 
interest  has  been  given,  a  gift  over,  if  the  legatee  dis-   disposes  of 
poses  of  his  interest,  is  void.    Bradley  v.  Peixoto,  3  Ves.   tereat. 
824 ;  Jones'  WiU,  28  L.  T.  N.  S.  211. 

2.  Similarly  a  gift  over,  if  the  legatee  does  not  dis-  Gift  oyer  if 
pose  of  his  interest  or  dies  intestate,  is  void  both  as  intestate, 
regards  realty  and  personalty.  Holmes  v.  Godson,  2  Jur. 
N.  S.  383,  25  L.  J.  Ch.  317  ;  Barton  v.  Barton,  3  K.  & 
J.  512 ;  Lightbounie  v.  GiU,  3  B.  P.  C.  250;  Re  Mort- 
lock's  Trusts,  8  K.  &  J.  456 ;  Re  Yalden,!  D.  M.  &  G. 
58  ;  Watkins  v.  Williauis,  3  Mac.  &  G.  622  ;  Henderson 
V.  Cross,  29  B.  216 ;  Perry  v.  Merritt,  18  Eq.  152. 

Such  conditional  gifts  over  are  good  according  to 
Scotch  law.  Barstow  v.  Pattison,  L.  R.  1  H.  L.  Sc, 
892. 

A  gift  over  in  the  event  of  a  previous  gift  being  void 
at  law  or  in  equity  is  g6od.  Be  Themmines  v.  De  Bonne- 
val,  5  Euss.  288. 

8.  A  condition  intended  to  determine  an  estate  tail  in  Condition 
part  only,  for  instance,   a  clause  directing  that  the  in-  ing™"' 
terests  of  tenants  in  tail   shall  cease   as   concerns  the  ?s<»*etail 

in  part. 

rights  and  interests  of  the  person  making  default,  but 
not  farther  otherwise,  is  void.  Seymour  v.  Vernon,  10 
Jur.  N.  S.  487,  12  W.  E.  729. 

A  condition  in  certain  events  determining  estates  tail,  Bstate  tail 

to  oeaseas 
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as  if  the  tenant  in  tail  were  dead,  will  be  made  good  by 
supplying  the  words  dead  without  issue.  Astley  v.  Earl 
of  Essex,  18  Eq.  290. 

But,  if  an  absolute  interest  has  been  given,  such  a 
condition  will  be  ineffectual,  since  the  legatee's  interest 
would  not  determine  with  his  death,  and,  therefore,  the 
interest  directed  to  cease  is  not  the  exact  interest  pre- 
viously given.  Bird  v.  Johnson,  18  Jur-  976;  Catfs 
Trusts,  2  H.  &  M.  46,  83  L.  J.  Ch.  495. 

4.  So,  too,  when  vested  interests  have  once  been 
given,  restrictions  postponing  the  enjoyment  of  the  pro- 
perty beyond  the  age  of  twenty-one  are  void,  unless  the 
property  is  otherwise  disposed  of  in  the  meantime. 
Saunders  v.  Vautier,  Cr.  &  Ph.  240  ;  Roche  v.  Rocke,  9  B. 
66  ;  Re  Yowng's  Settlement,  18  B.  199;  Gosling  y.  Gosling, 
Johns.  265. 

A  gift  to  a  person  of  an  annuity,  or  of  a  sum  to  pur- 
chase an  annuity,  vests  a  sum  equivalent  to  the  annuity 
in  the  legatee  at  the  testator's  death,  and  a  restraint 
upon  anticipation,  except  in  the  case  of  a  married 
woman,  is  of  no  effect.  Woodmeston  v.  Walker,  2  R.  &  M. 
197  ;  Stokes  v.  Cheek,  28  B.  620 ;  Gilbert  v.  Lewis,  1 
D.  J.  &  S.  88. 

And  when  trustees  are  directed  to  purchase  a  Govern- 
ment Annuity  in  the  name  of  a  legatee  for  his  life,  a 
gift  over  upon  bankruptcy  is  equally  ineffectual.  Hunt 
Foulston  V.  Furber,  24  W.  R.  756.  J^-  ^^^^ 

Where,  however,  a  sum  is  given  to  trustees  to  pur- 
chase an  annuity  to  be  paid  to  the  proper  hands  of  the 
legatee,  and  the  annuity  is  given  over  upon  anticipation, 
bankruptcy,  or  assignment,  the  cases  are  conflicting. 

It  would  seem,  upon  principle,  that  the  court  would 
not  recognise  any  system  of  trusts  intended  to  control 
the  absolute  right  of  a  person,  sm  juris,  over  his  pro- 
perty, and  it  was  so  held  in  Day  V.  Day,  1  Dr.  669, 
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which,  however,  was  not  followed  in  Power  v.  Hayne,  8 
Eq.  262,  and  HaUon  v.  May,  24  W.  E.  754.    c?.^.  >^  /^/^ 

It  may  be  noticed  that  Power  v.  Hayne,  decided  not 
only  that  the  gift  over  in  the  event  of  assignment  would 
be  good,  but  also  that  the  annuitant  was  only  entitled  to 
personal  enjoyment,  so  that  upon  his  death  before  the 
tenant  for  life  there  was  an  intestacy.  The  gift  over 
upon  bankruptcy  or  assignment  might,  however,  perhaps 
be  considered  not  inconsistent  with  the  vested  right  of 
the  legatee  to  the  value  of  the  annuity,  if  he  did  not 
assign  or  become  bankrupt. 

6.  In  the  same  way  life  interests  must,  as  long  as  they  Life  ia- 
last,  be  subject  to  the  ordinary  legal  incidents  attaching  be  subject 
to  property,  and  cannot,  for  instance,  be  exempted  from  ^^^tajptcy 
the   operation   of  the   Bankruptcy  Laws.     Brandon  v.  ^^• 
Robinson,  18  Ves.  429 ;  Graves  v.  Dolphin,  1  Sim.  66. 

A  mere  trust  for  maintenance  during  the  life  of  a  WKethera 
person    at  the   discretion    of   trustees,   without    giving  mabten. 
him  any  mterest  in  the  subject-matter  of  the  bequest,  J^ttie***^ 
has  been  held  not  to  pass  to  his  assignees  upon  bank-  c^to™  o^ 

ftbatikrupt. 

ruptcy :  Twopenny  v.  Peyton,  10  Sim.  487 ;  Godden  v. 
Crowhurst,  10  Sim.  642,  a  very  doubtful  case.  But  the 
better  opinion  appears  now  to  be,  that  though  the  dis- 
cretion might  not  be  interfered  with,  so  much  as  the 
trustees  think  fit  to  apply  for  the  benefit  of  the  bankrupt 
would  pass  to  his  creditors.  See  Coe^s  Trust,  4  K.  &  J, 
199. 

But  if  a  life  interest  is  given  in  the  first  instance,  a 
clause  directing  the  income  to  be  applied  towards  the 
maintenance  of  the  legatee  after  his  bankruptcy  will  not 
prevent  the  interest  from  passing  to  the  assignee. 
Younghusband  v.  Gisbome,  1  Coll.  401. 

A  discretion  to  trustees  to  pay  or  not  to  pay  the 
income  to  the  legatee  for  life,  determines  on  the  bank- 
ruptcy of  the  legatee,  unless  the  trustees  are  directed  to 
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withhold  and  accumulate  the  income,  and  the  accumula- 
tions are  given  over.  Snoicdon  v.  Dales,  6  Sim.  524; 
Piercy  v.  Roberts,  1  M.  &  k.  4. 

But  although  life  interests  are  expressly  given  they 
can  be  determined  by  a  conditional  limitation  over  upon 
bankruptcy  or  alienation  by  the  legatee.  Roch/ord  t- 
Hackman,  9  Ha.  475. 

And  a  proviso  for  cesser  of  the  life  interest  is  suffi- 
cient without  a  limitation  over.  Doinmett  v.  Bedford,  6 
T.  R.  684 ;  Joel  v.  Mills,  3  K.  &  J.  458. 

It  appears  to  be  indifferent  whether  the  original  gift  is 
only  till  bankruptcy,  or  whether  it  is  a  life  interest  with  a 
conditional  determination  upon  bankruptcy. 

When  the  life  interest  is  given  over  upon  bankruptcy 
for  the  maintenance  of  the  bankrupt  and  his  family, 
half  the  income  goes  to  his  assignees.  Rippon  v.  Norton, 
2  B.  63. 

But  if  the  trustees  have  a  discretion  as  to  the  amount 
to  be  applied  towards  the  maintenance  of  the  bankrupt 
and  his  family  respectively,  an  inquiry  will  be  directed  as 
to  how  much  ought  to  be  applied  for  each.  Page  v.  Way, 
SB.  20 ;  Kearsley  v.  Woodcock,  3  Ha.  185 ;  Wallace  v. 
Anderson,  16  B.  533. 

If,  however,  the  trustees  have  a  discretion  to  apply 
the  fund  for  the  maintenance  of  the  bankrupt  or  his  family, 
their  discretion  remains,  though  whatever  they  think  fit 
to  apply  for  the  bankrupt  belongs  to  his  creditors.  Lord 
V.  Bimn,  2  Y.  &  C.  C.  98 ;  Holmes  v.  Penny,  8  K.  &  J.  90- 

It  may  be  noticed  that  a  gift  over  upon  the  bankruptcy 
of  the  tenant  for  life  does  not  determine  a  power  vested  in 
him  of  appointing  the  property  in  question  to  his  chil- 
dren, unless  there  are  directions  inconsistent  with  the  sub- 
sistence of  the  power,  such  as  a  direction  to  distribute 
the  property  at  once  among  the  children  in  the  event  of 
bankruptc3\     Wickham  v.  Winrj,  2  H.  &  M.  436  ;  Has- 
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weli  V.  HaaweU,  28  B.  26,  2  D.  F.  &  J.  466 ;  see  PoUs 
V.  Britton,  11  Eq.  483. 

Where  the  property  is  given  over  upon  alienation  the  Meaning  of 

the  term 

term  has  been  held  to  include  only  voluntary  alienation,  alienation, 
and  not  a  hostile  bankruptcy.     Lear  v.  Leggett^  1  B.  & 
M.  690 ;  Pym  v.  Lockyer,  12  Sim.  894  ;  Graham  v.  Lee, 
28  B.  888. 

On  the  other  hand,  the  presentation  of  a  petition  by 
the  legatee  under  the  Insolvent  Debtors'  Act,  or  under 
the  arrangement  clausesof  the  Bankruptcy  Act,  1869,  is  a 
voluntary  alienation.  Rochjord  v.  Hackman,  9  Ha.  476 ; 
Amhersfs  Trusts,  13  Eq.  464. 

If,  however,  there  is  a  strong  intention  of  personal 
benefit  to  the  legatee,  as  if  the  gift  is  to  him  for  life  and 
not  to  his  assigns,  a  gift  over  upon  alienation  has  been 
held  to  include  bankuptcy.  Cooper  v.  Wyatt,  5  Mad. 
482. 

As  to  the  meaning  of  alienation,  see  Avison  v.  Holmesy 
1  J.  &  H.  630,  p.  640 ;  and  as  to  what  is  a  forfeiture,  see 
Montefiore  v.  Enthoven,  6  Eq.  86. 

Insolvency  has  no  technical  meaning,  but  means  in-  Meaning  of 
ability  to  pay  debts.     Freeman  v.  Bowen,  36  B.  17  ;  Re  "*"°^^®"^- 
Muggeridge,  Joh.  626,  29  L.  J.  Ch.  288  ;  see  De  Tastet 
V.  Le  Tavemier,  1  Kee.  161 ;  BiUson  v.  Crofts,  16  Eq. 
314. 

A  declaration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  meaning  of  a  gift  over  upon  insolvency.  AyU 
toin's  Trusts,  16  Eq.  686. 

Where  the  property  is  given  over  upon  bankruptcy,  Gift  over 
the  gift  overj  primA  fade,  includes  a  bankruptcy  which  ^Sjyin/ 
takes  place  after  the  date  of  the  will,  and  is  subsisting  at  *^^?J?l* 
the   testator's   death,  notwithstanding  strong  words    of  bankruptcy 
futurity.     YamoU  v.  Moorhouse,  2  B.  &  M.  364. 

And  it  has  been  held  to  include  a  bankruptcy  which 
took  place  before  the  date  of  the  will,  and  was  subsisting 
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at  the  death.  Manning  v.  Chambers,  1  De  G.  &  S.  282  > 
Seymour  v.  Lucas,  1  Dr.  &  Sm.  177  ;  Trappes  v.  Meredith, 
10  Eq.  604,  7  Ch.  248. 

But  since  the  object  of  the  gift  over  is  merely  to  pre- 
serve the  property  from,  going  to  strangers,  if  the  bank- 
ruptcy is  annulled  before  anything  becomes  payable  to 
the  assignee,  the  forfeiture  does  not  take  effect.  White 
V.  Chitty,  L.  R.  1  Eq.  372 ;  Lloyd  v.  Lloyd,  ib.  2  Eq. 
722 ;  Trappes  v.  Meredith,  9  Eq.  229 ;  see  Robins  v. 
Rose,  43  L.  J.  Ch.  834. 

But  if  one  of  the  terms  of  the  annulment  is  that  the 
dividends  accruing  up  to  that  time  should  be  paid  to  the 
assignee,  the  forfeiture  takes  effect,  though  the  bank- 
ruptcy may  be  annulled  before  he  receives  anything. 
In  re  Pamham's  Trusts,  13  Eq.  413. 

These  principles  have  no  application  where  the  freedom 
from  bankruptcy  is  a  condition  precedent  to  the  vesting. 
Cox  V.  Fonblanque,  6  Eq.  482. 

Similarly,  if  the  life  interest  given  over  on  bankruptcy 
is  subject  to  a  prior  life  interest,  the  gift  over  takes  effect 
on  a  bankruptcy  during  the  life  of  the  prior  tenant  for 
life.  Sharp  v.  Cosserat,  20  B.  470  ;  Muggeridge's  Trust, 
Johns.  625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an  ac- 
crued share  directed  to  go  in  the  same  manner  as  the 
original  share,  though  not  accruing  till  after  bankruptcy. 
Dorsett  v.  DorseU,  30  B.  250. 

6.  In  giving  property  to  a  woman  the  marital  right  will 
be  held  to  be  excluded  only  by  a  clear  indication  of  inten- 
tion to  exclude  it. 

The  word  "separate**  is  sufficient  for  this  purpose 
whether  the  legatee  is  married  or  not.  Archer  v.  Borke, 
7  Ir.  Eq.  478. 

On  the  other  hand,  such  words  as  "  own  use,"  '*  abso- 
lute use,*'  or  to  pay  to  "  her  own  proper  hands/'  are  not 
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enough^  whether  the  legatee  is  married  or  single,  or 
whether  trustees  are  interposed  or  not.  Rycroft  Y.Christy, 
8  B.  238 ;  Tyler  v.  Luke,  2  R.  &  M.  183 ;  BlacUow  v. 
Laws,  2  Ha.  49 ;  Taylor  v.  Stainton,  2  Jur,  N.  S.  684 ; 
Wills  V.  Sayer,  4  Mad.  409 ;  Roberts  v.  Spicer,  5  Mad. 
491 ;  Beales  v.  Spencer,  2  Y.  &  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  legacy 
is  directed  to  be  at  her  own  disposal,  a  separate  use  is 
created.  Kirk  v.  PauLin,  7  Vin,  Ab.  96,  pi.  48  ;  Prichard 
V.  Ames,  T.  &  R.  222. 

So,  too,  if  she  is  married  and  her  receipt  is  declared 
to  be  a  sufficient  discharge.  Lee  v.  Prieaux,  8  B.  C.  C. 
881 ;  Re  Lorimer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife 
should  not  be  living  together,  half  to  the  husband  and 
half  to  the  wife  absolutely,  the  wife  took  to  her  separate 
use.     SheweU  v.  Dwarries,  Johns.  172. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the 
rents  herself,  whether  married  or  single,  creates  a  separate 
use.     Ooulder  v.  Camm,  1  D.  F.  &  J.  146. 

The  word  sole  may  in  some   cases   be  sufficient  to  Bffoctof 

the  word 

create  a  separate  use,  but  primd  fade  it  has  no  such  "  sole  *' 
technical  meaning,  and  the  burden  of  proof  is  upon  those  ^ee^ffa^ 
who  assert  it  has.    Massy  v,  Rowen,  L.  R  1  Ir.  Eq.  110,  '^^ 
ib.,  4  H.  L.  488. 

In  a  marriage  settlement  where  the  whole  object  is  to 
secure  to  the  wife  a  separate  estate,  the  word  may  have 
the  force  of  separate.    Ex  parte  Ray,  1  Madd.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a.  If  the  legatee  be  married  at  the  date  of  the  will,  the 
word  sole  may  be  more  easily  referred  to  her  status. 
IngUfield  v.  CogJUan,  2  CoU.  247 ;  Ghreen  v.  Britten,  1  D. 
J.  &  S.  649 ;  Hartford  v.  Power,  I.  R  2  Eq.  204. 

But  not  if  the  legatee  be  the  testator's  own  wife  so  that 

Y  2 
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she  must  be  discovert  when  the  will  takes  effect.    Gilbert 
V.  Lewis,  1  D.  J.  &  S.  88  ;  Green  v.  Marsden,  1  Dr.  646. 

b.  If  the  legatee  is  unmarried  at  the  time,  but  the 
testator  shows  that  he  contemplates  her  marriage,  and 
expressly  wishes  to  guard  against  the  claims  of  a  future 
husband,  the  same  effect  will  follow.  Ex  parte  KiUick, 
8  M.  D.  &  De  G.  480 ;  In  re  Tarsey's  Trust,  L.  E.  1  Eq. 
661. 

c.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift  and  no  other  motive  for  it  is  discernible  :  Adamson 
V.  Armitage,  19  Ves.  416 ;  but  the  mere  interposition  of 
trustees  will  not  give  the  word  the  force  of  separate  if  the 
trust  is  created  for  the  general  purposes  of  the  will,  and 
not  confined  to  the  particular  gift.  Massy  v.  JRowen,  supra. 

7.  A  restraint  upon  alienation  or  anticipation  may  be 
attached  to  property  given  to  the  separate  use  of  a  mar- 
ried woman  both  with  regard  to  realty  and  personalty, 
whether  her  interest  is  only  a  life  interest  or  an  absolute 
interest,  provided  the  property  produces  income.  And 
for  this  purpose  it  seems  no  distinction  is  to  be  drawn 
between  anticipation  and  alienation.  Baggett  v.  Meux,  1 
Coll.  188,  1  Ph.  627 ;  EUis'  Trusts,  17  Eq.  409. 

The  restraint,  however,  attaches  only  to  the  separate 
estate,  and  therefore  determines  with  coverture  :  Barton 
V.  Briscoe,  Jac.  608 ;  Jones  v.  Salter,  2  B.  &  M.  208 ; 
Woodmeston  v.  Walker,  2  R.  &  M.  197. 

But  if  nothing  is  done  with  the  property  in  the  mean- 
time it  revives  on  future  coverture  :  Tullett  v.  Armstrong^ 
1  B.  1, 4  M.  &  Cr.  890 ;  Scarborough  v.  Borman,  1  B.  84, 
4  M.  &  Cr.  878 ;  Re  Oaffee,  1  Mac.  &  G.  641 ;  unless  the 
restraint  is  confined  to  marriage  with  a  particular  husband 
by  name.  Morris  v.  Morris,  4  Dr.  88 ;  Hawkes  v.  Hub- 
buck,  11  Eq.  6. 

But  a  sale  or  conversion  of  the  property  destroys  the 
separate  use  :  Wright  v.  Wright,  2  J.  &  H.  647. 
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Where  there  is   a  separate  use  the  further  question  What  words 

...  create  a 

arises,  whether  there  is  a  restraint  on  anticipation.  restraint 

Thus,  a  direction  that  there  is  to  be  no  sale  or  mort-  SpaAion.  " 
gage  of  the  estate  devised  or  the  rents  arising  from  it 
during  the  life  of  the  devisee,  amounts  to  a  restraint  on 
anticipation.  Baggett  v.  Meux,  1  Coll.  1 88,  1  Ph.  627 ; 
Ooulder  v.  Camm,  1  D.  F.  &  J.  146 ;  Steedman  v.  Poole, 
6  Ha.  198. 

So  a  direction  that  the  receipts  of  the  devisee  alone 
after  the  payment  of  the  rents  devised  shall  have  become 
due,  should  be  sufficient  discharges.  Field  v.  Evans,  15 
Sim.  875 ;  Baker  v.  Bradley,  7  D.  M.  &  G.  597 ;  White 
V.  Herrick,  21  W.  E.  454. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on 
her  receipt  alone,  will  not  restrain  anticipation.  Re  Ross' 
Trust,  1  Sim.  N.  S.  196 ;  Wagstaffy.  Smith,  9  Ves.  520, 
624 ;  Acton  v.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing 
rents,  but  not  by  way  of  anticipation,  and  in  default  of 
appointment  there  is  a  gift  to  her  for  her  separate  use, 
the  restraint  upon  anticipation  applies  only  to  the  exercise 
of  the  power.  Barrymore  v.  EUis,  8  Sim.  1 ;  Medley  v. 
Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by 
a  receipt  clause  applied  to  the  same  rents  as  those  she 
has  power  to  appoint,  the  restraint  upon  anticipation  will 
extend  to  the  whole  gift.  Moore  v.  Moore,  1  Coll,  54 ; 
Brown  v.  Bamford,  1  Ph.  620. 


CHAPTER  XXVI. 

LIMITATIONS  BY  WAY  OF  REMAINDER.— DIVESTING. 

What  Cannot  be  Given  Over. 

In  some  things  nothing  less  than  an  absolute  interest 

can  be  given,  thus  : 
Ooiuam-  Things  qiUB  ipso  usu  consumuntwr  cannot  be  given  over, 

auinotbo"  unless  they  form  part  of  a  stock-in-trade.  Randall  v. 
giyenover.  Russell,  8  Mer.  190;  And/rew  v.  Andrew,  1  CoU.  690; 

Oravea  v.  Wright,  2  E.  &  J.  347 ;  Bryant  v.  Easterson,  7 

W.  R.  298,  6  Jur.  N.  S-  166;  PhiUips  y.Beal,  82  B.  25  ; 

Cockayne  v.  Harrison,  18  Eq.  432 :  see  Re  HaWs  Will, 

19  Jur.  974. 
There  can        Absolute  interests  can  of  course  not  be  limited  over  by 
maSdOT*      ^*y  ^^  remainder ;  thus  a  devise,  if  A.  dies  without  heirs, 
*w  to       ^^^  *  prior  devise  to  A.  in  fee,  is  void.     Tilbury  v.  Tar- 
intereBt.      but,  8  Atk.  617,  1  Ves.  sen.  88. 

And  in  the  same  way  absolute  interests  in  personalty 

cannot  be  given  to  several  persons  in  succession.    Byng 

V.  Lord  Strafford,  5  B.  668. 
A  gift  oyer       A  gift  over,  which,  would  be  invalid  supposing  the  prior 
ite^dooB    legatee  survives  the  testator,  does  not  become  valid  by  his 
not  become  death  in  the  testator's  lifetime. 

yalid  by 

the  death  Therefore,  a  gift  of  personalty  to  A.  and  the  heirs  of 
legatee^be-'  ^^  body,  remainder  to  B.,  lapses  by  A.'s  death  in  the 
fwe  the       testator's  lifetime.     Harris  v.  Davis,  1  Coll.  416. 

t«dtator.  ' 

So,  too,  a  gift  of  consumable  articles  to  A.  for  life. 
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remainder  to  B.,  lapses  by  A.'s  death  before  the  testator. 
Andrews  v.  And/rews,  1  Coll.  690. 

There  can  be  no  gift  over  of  so  much  as  a  legatee  does  Gift  over  of 
not  dispose  of  where  an  absolute  interest  has  been  given  ^  i^tee^ 
to  the  legatee.     Watkins  v.  Williams,  8  Mac.  &  G.  622 ;  ^?^  "^ , 

o  '   dispose  of 

Henderson  v.  Cross,  29  B.  216;  Bower  v.  Ooslett,  27  L.  is  void. 
J.  Ch.  249,  6  W.  R.  8. 

Nor  can  there  be  a  gift  over  of  what  remains  after  pay- 
ment of  the  debts  of  a  legatee  to  whom  an  absolute  inte- 
rest is  given.     Perry  v.  Merritt,  18  Eq.  152. 

However,  a  gift  at  the  legatee's  death  of  whatever 
remains  after  a  gift  to  the  legatee  indefinitely,  maybe  con- 
strued as  a  disposition  of  the  residue  at  the  legatee's 
death,  so  as  to  cut  him  down  to  a  life  estate.  Constable 
V.  BuU,  8  De  G.  &  Sm.  411 ;  Adams'  Trust,  14  W.  R.  18. 

And  if  a  fund  is  given  to  a  person  expressly  for  life,  Gift  over 

iufier  &  lif o 

with  an  absolute  power  of  disposing  of  it,  a  gift  of  it  after  interest 

the  death  of  the  donee  of  the  power  is  good,  so  far  as  he  ^^^^Jl^!' 

does  not  exercise  his  power.     Pennock  v.  Pennock,  18  ^on. 
Eq.  144 ;  see  Re  Brook's  Will,  2  Dr.  &  S.  862. 


Limitations  Distinguished. 

Limitations  fall  most  naturally  into  limitations  dis- 
posing of  property  in  which  partial  or  contingent  interests 
have  been  previously  given,  and  limitations  varying  and 
rearranging  previous  dispositions. 

A  legal  remainder  of  freehold  must  be  supported  by  a  Legal  re- 
previous  estate  of  freehold,  otherwise  it  can  only  be  sup-  andexecu- 
ported  as  an  executory  devise.  terLts. 

And  as  no  limitation  can  be  a  remainder  following  upon 
an  estate  less  than  an  estate  for  life,  so  no  limitation  can 
be  a  remainder  following  upon  a  determinable  fee,  or  any 
greater  estate.  Feame,  C.  R.  225 ;  Seymor's  Case,  10 
Co.  95,  b. 
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But  where  an  estate  can  take  effect  as  a  remainder,  it 
will  never  be  construed  an  executory  devise  or  springing 
use  :  Carwardine  v.  Carwardine,  1  Ed.  27 ;  Ooodtitle  v- 
Billington,  Dougl.  725,  Fearne,  C.  E.  886 :  the  reason 
given  being  that  "  executory  interests,  not  by  way  of 
remainder,  unless  engrafted  on  an  estate  tail,  cannot  be 
barred,  and  consequently  there  is  a  tendency  in  such 
interests  to  a  perpetuity,  which  is  contrary  to  the  policy 
of  the  law,"     Smith's  Ex.  Dev.  71. 

Contingent  remainders  can  no  longer  fail  by  forfeiture^ 
surrender,  or  merger,  but  they  will  fail  by  the  failure  of 
the  particular  estate  of  freehold,  before  the  remainder  is 
ready  to  come  into  possession.  Rhodes  v.  Whitehead,  2 
Dr.  &  Sm.  582 ;  Price  v.  Hall,  5  Eq.  899 ;  PerdvaU.  Per- 
cival,  9  Eq.  886 ;  Brackenbury  v.  Gibbons,  2  Ch.  D.  417. 

But  this  does  not  apply  to  equitable  remainders,  which 
are  not  remainders  proper  but  in  the  nature  of  executory 
interests.  Hopkins  v.  Hopkins,  Ca.  t.  Talb.  44,  1  Atk, 
681 ;  Re  EddeVs  Trust,  11  Eq.  559. 

Nor  does  it  apply  to  personalty. 

An  estate  may,  however,  according  to  the  events  that 
happen,  be  either  a  remainder  or  an  executory  devise. 
For  instance,  if  after  life  estates  there  is  a  devise  to 
children  in  fee,  and  if  they  die  under  twenty-one  over,  the 
devise  over,  if  there  are  children  to  take  who  die  under 
twenty-one,  would  be  an  executory  devise,  yet  the  implied 
devise  over,  in  case  there  were  no  children  to  take  at  all, 
would  be  a  contingent  remainder.  Evers  v.  ChaUis,  18 
Q.  B.  224,  7  H.  L.  681 ;  Brookman  v.  Smith,  L.  R.  6 
Ex.  291,  p.  805. 

A  remainder  must  be  distinguished  from  an  immediate 
vested  estate,  subject  to  a  term ;  thus,  where  an  estate  of 
freehold  is  limited  after  a  term,  it  is  either  a  vested  estate 
or  an  executory  devise.  For  instance,  a  devise  to  A.  for 
a  term  of  eighty  years,  if  he  shall  so  long  live,  and  after 
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his  death  to  B.,  gives  B.  strictly  speaking  an  executory 
interest,  since  A.  may  live  longer  than  eighty  years,  and 
the  freehold  would  therefore  be  in  suspense  during  the 
remainder  of  A.'s  life.  It  has,  however,  been  held  that 
B.  takes  a  vested  interest,  "  for  the  mere  possibility  that 
a  life  in  being  may  endure  for  eighty  years  to  come  does 
not  amount  to  a  degree  of  uncertainty  sufficient  to  con- 
stitute a  contingency."  Feame,  C.  R.  21 ;  Napper  v. 
Sanders,  Hutt.  118,  cit.  8  At.  781 ;  Lord  Derby's  Case, 
'  cit.  Lit.  Rep.  370,  Feame,  C.  R.  22. 

This  applies,  however,  only  "  where  the  life  cannot  ex- 
ceed the  term,  and  the  term  must  determine  with  the 
life."  It  does  not  apply,  for  instance,  where  the  term  is 
only  for  sixty  years.     Beverley  v.  Beverley,  2  Vem.  131. 

In  the  same  way  a  devise,  after  payment  of  debts,  is  Deviseafter 

pftyment  of 

not  a  remainder  but  an  immediate  vested  interest.     Bar-  debts  is 
nardiston  v.  Carter,  1  P.  W.  505,  8  B.  P.  C.  64 ;  Bag-  ^^*^- 
shaw  V.  Spencer,  1  Ves.  sen.  142 ;  see  1  Coll.  Jur.  378 ; 
and  see  ib.  214. 

Again,  dispositions  by  way  of  remainder  may  be  in-  Bemaindera 
tended  to  take  effect  only  after  the  determination  of  prior  native  con- 
partial  interests,  or  they  may  be  alternative  contingent  ^^^ong, 
remainders  intended  to  provide  for  the  case  of  prior  con- 
tingent limitations  not  taking  effect     In  the  former  case, 
if  any  of  the  intermediate  Umitations  are  void,  the  re- 
mainders fail  with  them  ;  in  the  latter  the  limitations  are 
good  if  the  events  upon  which  they  are  to  take  effect 
happen.     Brudenell  v.  Elwes,  1  East,  442 ;  Crompe  v. 
Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for 

life,  and  after  his  decease  to  the  first  and  other  sons  of  such 

first  son  successively  in  tail,  and  in  default  of  issue  of  A., 

or  in  case  of  his  not  having  any  at  his  decease  over,  if  A. 

I  has  a  son  and  grandson,  the  devise  over  in  default  of  issue 

^  of  A.  is  a  disposition  by  way  of  remainder  of  something 
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not  previously  disposed  of,  while  the  devise,  in  case  of 
his  not  having  any  issue  at  his  decease,  is  an  alternative 
contingent  limitation,  disposing  of  something  previously 
disposed  of,  in  the  event  of  that  disposition  failing  in  a 
particular  way,  Monypenny  v.  Dering,  2  D.  M.  &  G. 
145  ;  Doe  v.  Challis,  18  Q.  B.  224,  7  H.  L.  531 ;  Percival 
V.  Percival,  9  Eq.  886. 

And  the  same  limitation  may,  according  to  the  events 

that  happen,  be  a  disposition  to  take  effect  after  the 

failure  of  prior  limitations,  or  a  substitutional  limitation 

intended  to  meet  the  case  of  prior  limitations  never  taking 

effect  at  aU.     For  instance,  a  limitation  in  default,  or  for 

want  of  persons  to  take  imder  prior  limitations  for  life  or 

in  tail,  takes  effect  either  in  default  of  persons  to  take  the 

prior  estates,  or  after  the  determination  of  their  estates. 

Ooodright  v.  Jones,  4  Mau.  &  S.  88 ;  Lewis  v.  WaterSy  6 

East,  836 ;  see  Doe  v.  Dacre,  1  B.  &  P.  250,  8  T.  R. 

112. 

Whether  a        When  a  particular  estate  is  limited  upon  a  contingency, 

con  mgency  ^^^  ^^  subsequent  estates  are  limited  as  remainders  upon 

whoT^^ri     ^*'  *^®  contingency  |>nmrf/acie  applies  to  the  whole  series 

of  Umita-     of  limitations.     Davis  v.  Norton,  2  P.  W.  890:  Doe  d. 

Watson  V.  Shipphard,  Dougl.  75 ;  Toldervy  v.  Colt,  1  Y. 

&  C.  Ex.  240,  627,  1  M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and 
then  in  a  certain  event  a  different  interest  is  given  with 
limitations  over,  the  contingency,  applies  to  all  the  subse- 
quent limitations.  Oray  v.  Golding,  6  Jur.  N.  S.  474 ; 
Cattley  v.  Vincent,  15  B.  198 ;  Findon  v.  Findon,  24  B. 
88 ;  Lett  v.  Randall,  10  Sim.  112 ;  "Riylor  v.  Pegg,  24  B. 
105. 
OajBes  On  the  other  hand,  if  the  subsequent  limitations,  or 

Buiw^uent  *^y  ^^  them,  can  be  looked  upon  as  iodependent  giffs, 
limitations  ^gy  ^^^  j^^i  |jg  liable  to  the  contingency  of  preceding 
pendent       gifts.    LcthievXlieT  V.  Tracy,  8  Atk.  774,   Amb.   204 ; 

gifts. 
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Boosey  v,  Gardiner,  5  D.  M.  &  G.  122 ;  Doutty  v.  Laver, 
14  Jur.  188 ;  Partridge  v.  Foster,  86  B.  645. 

In  the  same  way^  if  a  particular  gift  is  expressed  to 
be  made  contingent  from  motives  appKcable  to  that  gift 
only,  subsequent  gifts  will  not  be  contingent.  Horton  v. 
Whittaker,  1  T.  R.  846. 

And  if  subsequent  gifts  can  be  read  as  given,  subject  to  Subsequent 
the  prior  limitations,  they  wiU  not  be  liable  to  the  con-  ject  to 
tingencies  of  prior  gifts.     Sheffield  v.  Earl  of  Coventry,  2  SngenT" 
D.  M.  &  G.  661 ;  see  Pearson  v.  RuUer,  8  D.  M.  &  G.  8^- 
898,  6  H.  L.  61 ;  Hole  v.  Davies,  84  B.  346. 

In  the  same  way,  when  there  has  been  a  gift  in  one  Where  the 
event  to  one  set  of  issue  in  fee,  and  upon  another  event  ^^^j, 
to  another  set  of  issue  in  tail,  a  gift  over  in  default  of  8^™^  up 

,  ,  •        the  prior 

such  issue  may  be  construed  as  referring  to  a  failure  of  contingen- 
all  the  prior  limitations,  and  not  merely  as  a  remainder  ^^^' 
dependent  upon  the  limitations  to  the  second  class  of 
issue  taking  effect.    Doe  d.  Lees  v.  Ford,  2  E.  &  B.  970. 

As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his  Whether  an 
issue,  and  then  to  B.  and  his  issue,  and  of  Blackacre  to  uou^ion 
B.  and  his  issue,  and  then  to  A.  and  his  issue,  and  in  de-  ^p^^  *<> 

the  whole 

fault  of  issue  of  A.  and  B.  over,  the  ultimate  gift  includes  of  property 

which  Haji 

both  estates,  see  Gordon  v.  Gordon,  L.  B.  6  H.  L.  264 ;  been  given 
see,  too,  Adshead  v.  WiUets,  29  B.  868.  '^^f 

pendent 
lines. 

Divesting. 

A  vested  interest  which  is  given  over  in  certain  events  A  gift 
is  divested,  if  those  events  happen,  though  the  gift  over  given  over 
may  be  void,  or  though  the  legatee  to  take  under  the  gift  J!^^^ 
over  dies  before  the  testator.     Doe  d,  Blomfield  v.  Eyre,  divested  if 
6  C.  B.  718  ;  RoUnson  v.  Wood,  6  W.  E.  728, 27  L.  J.  Ch.  ev^ 
726 ;  O'Mahoney  v.  BwdeU,  L.  E.  7  H.  L.  888.    In  Ja<ik-  ^^^''• 
son  V.  Noble,  2  Kee.  690,  the  question  was,  whether  the 
event  upon  which  the  gift  over  was  to  take  effect  had 
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happened,  and  it  was  held  it  had  not,  the  period  during 
which  it  was  to  take  effect  being  limited  to  the  lives  of 
the  persons  to  take  under  the  gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take 
living  at  the  time  can  be  looked  upon  as  part  of  the 
event  upon  which  the  gift  over  is  to  take  effect,  the 
original  gift  will  remain  if  there  is  no  such  person. 
Crozier  v.  Crozier,  15  Eq.  282. 

In  the  case  of  a  substitutional  gift  to  several  persons, 
or  to  such  of  them  as  may  survive  the  tenant  for  life,  if 
none  survive  the  tenant  for  life  the  original  gift  remains, 
whether  the  gift  is  vested  or  contingent.  Sturgess  v. 
Pearson,  4  Mad.  411 ;  Wagstaff  v.  Crosbie,  2  Coll.  746  ; 
Re  Saunders"  Trust,  L.  R.  1  Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form 
"  to  several,  or  the  survivors,"  or  whether  there  is  an 
express  gift  over  in  the  event  of  any  members  of  a  class 
dpng  before  the  tenant  for  life  to  the  survivors ;  in  such 
a  case,  if  none  survive  the  tenant  for  life,  the  original 
gift  remains.  Harrison  v.  Foreman,  5  Ves.  207  ;  Cam- 
bridge V.  Rov^,  25  B.  409 ;    Marriott  v.  Abell,  7  Eq.  478. 

Similarly  the  shares  of  parents  given  in  the  event  of 
their  dying  before  the  tenant  for  life  to  their  children, 
remain  absolute  if  there  are  no  children.  Smithery.  Wil- 
lock,  9  Ves.  238  ;  Hodgson  v.  Smithson,  21  B.  856,  8  D. 
M.  &  G.  604. 

An  important  distinction  must,  however,  be  drawn 
between  a  gift  over  of  the  whole  of  a  prior  interest  in 
certain  events,  and  a  gift  over  of  a  portion  of  the  prior 
interest  in  certain  events.  In  the  latter  case  the  prior 
interest  is  divested  only  so  far  as  is  necessary  to  give 
effect  to  the  gift  over. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift 
over  to  another  person  for  life  if  the  devisee  dies  without 
issue,  the  devisee  in  that  event,  nevertheless,  takes  the 
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fee,  subject  only  to  the  life  interest :  Oatenby  v.  Morgan, 
45  L.  J.  Q.  B.  597 ;  disapproving  Oatea  v.  Brydon,  8  Burr. 
1895. 

The  Construction  of  Gifts  Over. 
When   property  is   given   over  in  one  event  to   one   ^iftaover 

on  two 

person,  and  in  another  event  to  another,  and  both  events  different 
occur  simultaneously,  the  original  gift  is  not  divested.  jMerent 
Ormerod  v.  Rileu,  12  Jur.  N.  S.  112.     See  Drennan  v.  penwns 

^  where  both 

Andrew,  86  L.  J.  Ch.  1.  eyents 

When  there  is  a  gift  over  upon  a  certain  contingency,  m/^"  * 
it  will  not  take    effect    imless   the   exact   contingency  event  must 
happens.     Thus,  if  there  is  a  gift  to  A.  with  a  gift  over  order  that 
if  he  dies  in  the  testator's  lifetime,  and  A.  dies  simul-   Jjf!f^o' 
taneously  with  the  testator,  the  gift  over  does  not  take  «ff®<^- 
effect.     Wing  v.  Angrave,  8  H.  L.  183. 

There  are  here  two  distinct  and  independent  events,  in 
which  the  gift  to  A.  will  lapse,  death  in  the  testator's 
lifetime  and  death  simultaneously  with  the  testator,  one 
of  which  the  testator  has  contemplated  and  the  other 
not.  No  doubt,  it  may  be  said,  that  the  gift  over  might 
be  read  as  equivalent  to  "  if  A.  does  not  survive  me  to 
B.;"  but  this  would  be  making  a  will  for  the  testator, 
since  the  event  that  has  happened  does  not  include  the 
event  contemplated,  and  it  cannot  be  said,  that  if  the  gift 
over  was  to  have  effect,  if  A.  died  in  the  testator's  life- 
time, a  fortiori  it  was  to  have  effect  if  A.  died  simtd* 
taneously  with  the  testator.  The  most  that  can  be 
affirmed  is  that  if  the  testator  could  be  consulted  he 
would  probably  say,  that  the  gift  over  is  to  have  effect 
equally  in  either  event. 

But  where    the    events    which    happen  include    the  Caseswhere 
events  contemplated  by  the  testator,  so  that  it  may  be  ^hidh^** 
said,  if  the  gift  was  to  go  over  in  the  events  mentioned,  ^*^*^"*' 
a  Jortiori  it  must  have  been  meant  to  go  over  in  the  eyenta 
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upon  events  that  have  happened,  the  gift  over  will  take  effect. 

gift  over  is  This  is  the  rule  mentioned  by  Cicero  as  having  been 

effect.^        adopted  in  the  case  of  Curius  v.   Coponivs,  "  M.  Curium, 

qui  hares  institutus  esset  ita,  '  mortuo  postumo  JiUo/  cum 

Jilius  nan  modo  non  mortuus,  sed  ne  natus  quidem  esset, 

hceredem  esse  oportere.^^    Pro.  Coec.  18. 

And  the  test  of  the  applicability  of  the  rule  will  be 
found  in  the  possibility  of  putting  the  argument  in  its 
favour  in  the  form  of  non  modo  non — sed  ne  quidem — 
if,  for  instance,  property  is  given  to  A.  if  he  fulfil  certain 
conditions,  and  if  he  neglect  to  fulfil  them  to  B.  and 

A.  dies  in  the  testator's  lifetime,  the  gift  over  to  B.  will 
take  effect,  although  strictly  speaking  the  testator  never 
contemplated,  that  the  performance  of  the  conditions 
annexed  to  the  gift  to  A.  might  become  impossible 
through  A.'s  death  in  his  lifetime.  The  preceding  estate 
being  out  of  the  way,  in  any  mode  whatever,  the  re- 
mainder takes  effect ;  and  the  rule  applies  whether  the 
gift  is  void  in  its  inception  or  becomes  void  in  its  result. 
See  Jones  v.  Westcomb,  1  Eq.  Abr.  245,  pi.  10 ;  Gulliver 
V.  Wickett,  1  Wils.  105 ;  Avelyn  v.  Ward,  1  Ves.  sen.  420 ; 
Meadows  v.  Parry,  1  V.  &  B.  124 ;  Warren  v.  RvdaU, 
4  K.  &  J.  603,  and  9  H.  L.  420 ;  Brock  v.  Bradley,  83 

B.  670. 

The  failure  of  the  prior  gift  in  these  cases  was  not 
owing  merely  to  the  fact  that  the  fijrst  taker  did  not 
survive  the  testator,  as  in  the  cases  under  the  former 
head,  but  to  that  fact,  phis  the  non-performance  of  the 
condition,  since,  if  the  first  taker  had  survived  the  testa- 
tor he  would  not  have  taken  an  indefeasible  interest  till 
the  condition  had  been  satisfied. 

So  a  gift  to  several  persons  by  name,  with  a  gift  over 
if  they  should  die  in  the  testator's  lifetime,  will  take 
effect  with  regard  to  the  shares  of  those  who  are  dead  at 
the  date  of  the  will.    Ba/mes  v.  Jennings^  L.  B.  2  Eq.  448. 
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If  there  is  a  gift  to  a  person  with  a  gift  over  in  the  Constnic- 
event  of  his  death  in  a  particular  manner,  as  for  instance  over  upon 
to  A.,  and  if  he  dies  under  twenty-one  to  B.     "  ^  ^^^^^ 

1.  If  A.  dies  under  twenty-one,  in  the  lifetime  of  the  ^?der  a 

given  age. 

testator,  the  gift  over  takes  eflfect.  Darrel  v.  Moles-  case  where 
worth,  2  Vem.  378 ;  Willing  v.  Baine,  2  Eq.  Ab.  545,  ^^^^^ 
pi.  22:    Humphreys  v.  Hotves,    1  E.  &  M.  639;    Re  the  testator 

nnder  the 

Green's  Estate,  1  Dr.  &  Sm.   68 ;   liackham  v.  De   la  given  age. 
Mare,  2  D.  J.  &  S.  74.     In  this  case  the  failure  of  the 
prior  gift  is  due  not  to  lapse  merely,  since  if  A.  had 
survived  the  testator  the  gift  to  him  would  not  have 
been  indefeasible  until  he  had  attained  twenty-one. 

2.  If  A.  dies  over  twenty-one  in  the  testator's  life-  Where  the 

legatee  dies 

time,  the  gift  over  does  not  take  effect.     WilHams  v.  over  the 
Chitty,  8  Ves.,  jun.,  545  ;  Doo  v.  Brabant,  3  B.  C.  C.  393,  ^^reX 
4  T.  E.  706 ;   Humberstone  v.  Stanton,  1  V.  &  B.  385.  testator. 
In  this  case  since  A.,  if  he  had  survived,  would  have 
taken  an  indefeasible  interest,  the  failure  of  the  gift  to 
him  is  due  to  lapse  only,  which  the  testator  cannot  be 
supposed  to  have  contemplated,  and  the  event  on  which 
alone  there    is    a    bequest    to   the    claimant    has    not 
occurred. 

Where,  however,  the  prior  gift  is  to  a  class,  the  fol- 
lowing rules  may  be  laid  down ;  suppose  a  gift  to  children 
as  a  class,  followed  by  a  gift  over,  if  they  die  under 
twenty-one : — 

1.  If  the  contemplated  class  never  comes  into  exis-  ^^  ^  * 

class 

tence,  the  gift  over  takes  effect  on  the  principle  already  foUowed  by 
stated,  ante :  Jones  v.  Westconib,  1  Eq,  Ab.  245,  pi.  10 ;  jf^^^' 
MacUnnon  v.  Sewell,  2  M.  &  K.  202.     In  these  cases  ^^treihe 
the  condition  is  more  than  fulfilled,  since  the  events  that  class  never 
have  happened  include  the  condition  upon  which  the  pro-  existence. 
perty  is  given  over. 

2.  If  members  of  the  class  come  into  existence,  but  if  oxv  die 
die  under  twenty-one  in  the  testator's  lifetime.    In  this  before  the 

testator. 
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IfaUdie 
before  the 
testator, 
but  not 
under  21. 


case,  too,  it  seems  the  gift  over  will  take  effect  and  the 
same  arguments  would  apply  as  to  the  previous  case  with 
the  additional  argument  that  the  condition  is  in  fact 
literally  fulfilled.  It  is  not  by  reason  of  lapse  that  the 
gift  over  takes  effect,  since  if  the  legatees  in  question 
had  survived  the  testator,  the  gift  over  would  still  have 
held  good  in  the  events  that  have  happened.  See  Brook- 
Tnan  v.  Smith,  L.  R.  6  Ex.  p.  808  ;  Mackinnon  v.  Peachy 
2  Kee.  555 ;  but  see  Greated  v.  Greated,  26  B.  621. 

8.  If  members  of  the  class  come  into  existence,  survive 
twenty-one,  and  die  in  the  testator's  lifetime  the  gift 
over  will  not  take  effect :  Tarhuck  v.  Tarhuck,  4  L.  J. 
Ch.  129  ;  Brookman  v.  Smith,  L.  R.  6Ex.  291,  ib.,  7  Ex. 
271 ;  or,  to  state  the  rule  more  generally,  if  all  conditions 
are  fulfilled  which  would  entitle  those  taking  under  the  prior 
gift  to  indefeasible  interests,  supposing  they  had  survived 
the  testator,  if  in  other  words  the  failure  of  the  prior  gift 
is  due  to  lapse  and  lapse  only,  the  gift  over  does  not 
take  effect. 


GKft  overin 
ease  of  the 
legatee's 
death. 


Gifts  Over  upon  Death  Treated  as  a  Contingent 

Event. 

1.  If  there  is  an  immediate  gift  to  A.,  and  a  gift  over 
in  case  of  his  death,  or  any  similar  expression  implying 
the  death  to  be  a  contingent  event,  the  gift  over  will  take 
effect  only  in  the  event  of  A.'s  death  before  the  testator. 
Lord  Bindan  v.  Earl  of  Suffolk,  1  P.  Wms.  96 ;  Cawr 
bridge  v.  Rous,  8  Ves.  12 ;  Crigan  v.  Baines,  7  Sim.  40 ; 
Taylor  Y.  Stainton,  2  Jur.  N.  S.  634. 

So,  too,  a  gift  to  several,  and  in  case  of  the  death  of 
either  in  the  lifetime  of  the  others  or  other,  was  confined 
to  death  before  the  testator,  the  death  of  one  before  the 
other  being  a  certain  and  not  a  contingent  event.  Howard 
V.  Howard,  21  B.  550. 
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It  makes  no  difference  that  the  gift  in  case  of  A.'s 
death  is  to  his  children.  Slade  v.  Milner,  4  Mad.  144  ; 
Schenck  v.  Agnew,  4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift 
over  was  "in  case  of  his  decease  or  at   his  decease.' 
Arthur  v.  Hughes,  4  B.  506. 

But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely,  Gift  over  a< 
followed  by  a  gift  at  his  decease,  A.  will  take  only  a  life  Jee's^th. 
interest.     Constable  v.  BuU,  8  De  G.  &  S.  411 ;   Waters 
V.  Waters,  26  L.  J.  Ch.  624  ;  Adams'  Trust,  14  W.  R.  18  ; 
Joslin  V.  Hammond,  3  M.  &  E.  110 ;  Reid  v.  Reid,  25  B. 
469. 

2.  A  gift  over  "  in  case  of  the  death  of  A.*'  has  been  Oenerai 
construed  as  equivalent  to  **  after  his  death  "  in  the  fol-  ^^^^^ 
lowing  cases  : —  f{*  ^J^ 

a.  Where  the  gift  is  only  of  a  life  interest,  and  the  re-  after  A. 's 
mainder  would  otherwise  be   undisposed   of.     Smart  v. 
Clark,  8  Buss.  865  ;  Tilson  v.  Jones,  1  B.  &  M.  558. 

b.  Where  the  testator  has  given  the  absolute  interest 
in  another  legacy  in  express  terms,  or  has  shown  an  in- 
tention to  provide  in  all  events  for  the  person  to  take 
'*in  case  of  the  death  of  A.,"  or  has  expressly  provided 
for  the  death  of  the  legatee  in  his  lifetime  with  regard  to 
another  legacy  to  the  same  legatee,  there  is  ground  for 
arguing  that  the  gift  over  in  case,  of  the  death  of  A.  was 
to  take  effect  upon  his  death  at  any  time.  BiUings  v. 
Sandom,  1  B.  C.  C.  898  ;  Nowlan  v.  NeUigan,  1  B.  C.  C. 
489  ;  Douglas  v.  Chahner,  2  Ves.  jun.  501. 

8.  If  the  gift  is  after  a  life  estate,  or  a  time  is  ap-  Oiftoverin 
pointed  for  payment,  the  words  "  in  case  of  death  "  refer  legatee's 
to  death  at  any  time  before  the  vesting  in  possession,  ^^^  * 
whether  before  or  after  the  testator,  Hervey  v.  M^ Laugh-  "itewB*- 
lin,  1  Pr.  264 ;  Johnson  v.  Antrobus,  21  B.  556  ;  Bolitho  v. 
HiUyar,  84  B.  180  ;  and  see  James  v.  Baker,  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors 
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for  their  trouble,  with  a  gift  over  in  case  of  death,  would 
pri7nd  facie  mean  death  before  the  testator.  Green  v.  Bar^ 
row,  10  Ha.  459. 
Gift  over         4.  In  the  case  of  realty  a  devise  to  A.  simply  in  a  will 
Lw^f  the    before  the  Wills  Act,  and  in  case  of  his  death  over,  would 
th*d^vkee   P^^^^P^  l>e  construed  as  to  A.  for  life,  and  after  his  death 
over.     Bowen  v.  Scowcroft,  2  Y.  &  C.  Ex.  640 ;  see,  how- 
ever, Wright  v.  Stephens,  4  B.  &  Aid.  574. 

On  the  other  hand,  if  the  devise  gives  A  the  fee,  a  gift 
over,  in  case  of  A.'s  death,  will  be  held  to  refer  to  his 
death  before  the  testator.  Rogers  v.  Rogers,  7  W.  R. 
541. 

Gd'ts  Over  upon  Death  Coupled  with  a 

Contingency. 

Oift  over  If  there  is  an  immediate  gift  to  A.,  and  if  he  dies  with- 
m2hou^*  ^^*  issue  over,  the  gift  over  takes  eflTect  upon  the  death 
issue  is  not  ^f  ^^  without  issue  at  any  time,  whether  before  or  after 

confined  to  ^  ' 

death  be-     the  testator.     Farthing  v.  Alien,  2  Mad.  810,  2  Jarm. 

testator.       730 ;   Smith  v.  Stewart,  4  De  G.  &  Sm.  258 ;  Cotton  v. 

Cotton,  28  L.  J.  Ch.  489 ;  Bowers  v.  Bowers,  8  Eq.  288, 

5  Ch.  244 ;   Else  v.  Else,  18  Eq.  196 ;  Varley  v.  Winn, 

2  K.  &  J.  706. 

The  fourth        Similarly,  if  the  gift  is  future,  as  to  A.  for  life  and  then 

Edwards  17.  to  B.,  and  if  B.  dies  without  issue  over,  the  gift  over 

^erru?^"*  will  take  effect  upon  the  death  of  B.  at  any  time  without 

issue,   whether    before    or   after    the    tenant    for    life. 

O^Mahoney  v.  Burdett,  L.  R.  7  H.  L.  888 ;  Ingram  v. 

Soutten,  lb.  408;  overruling  the  so-called  fourth  rule  in 

Edwards  v.  Edwards,  15  B.  857. 

And  similarly,  a  direction  to  settle  a  legacy  upon  mar- 
riage is  primd  facie  not  restricted  to  marriage  in  the  life- 
time of  a  tenant  for  life.     Witham  v.  Witham,  8  D.  F.  & 
J.  758. 
In  what  There   may,    however,   be   circumstances  in  the  will 

cttsoH  the 
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limiting  the  defeasibility  to  some  earlier  time  than  the  period  of 
death  of  the  legatee  without  issue.     Some  of  the  cases  bnity*wiii 
decided  on  the  authority  of  Edwards  v.  Edwards  are  pro-  ^  limited. 
bably  not  reconcileable  with  the  rule  laid  down  in  Ingram 
V.  Smitten.     See  Allen's  Estate,  8  Dr.  880. 

The  following  rules  seem,  however,  to  be  admitted  in 
ffMahoney  v.  Burdett, 

1.  If  the  fund  is  vested  in  trustees  who  are  directed  to  where  the 
distribute  it  at  a  certain  time,  so  that  the  trusts  then  de-  ^^^J^ 
termine,  and  the  legatees  who  are  to  take  upon  the  death  death  with- 

.  out  issue  of 

of  prior  legatees  without   issue,   are   contemplated  as  a  prior 

taking  through  the  medium  of  the  same  trustees,  there  is  <^Sein  *™ 

prima  facie  reason  for  restricting  the  death  without  issue  ^*^  ^ 

to  death  without  issue  before  the  period  of  distribution,  through  the 

Galland  v.  Leonard,  1  Sw.  161 ;   Wheable  v.   Withers,  16  a  trust 

Sim.  505 ;  Edwards  v,  Edwards,  15  B.  857 ;  Beckton  v.  J!^^'';* 

Barton,  27  B.  99 ;  Dean  v.  Handley,  2  H.  &  M.  685  ;  see  a  certain 

time. 

Smith  V.  Colman,  25  B.  217. 

But  words  directing  payment  or  distribution  at  a  cer- 
tain time  will  not  confine  the  contingency  to  that  time,  if 
the  persons  to  take  upon  the  death  without  issue  of  a 
prior  legatee  are  not  treated  as  taking  through  the  me- 
dium of  the  same  payment  or  distribution.  Gosling  v. 
Townshend,  17  B.  245,  2  W.  R.  28, 

2.  And  if  there  are  no  trustees,  but  payment  or  division  When  all 
is  directed  at  the  death  of  the  tenant  for  life,  and  all  the  JioM  ofth© 
subsequent  dispositions  are  made  with  reference  to  the  J^*****' 

jiaye  re* 

same  payment  or  division,  the  death  without  issue  will  be  ference  to 
confined  to  such  death  before  the  period  of  distribution,  of  distribu- 
Olivant  v.  Wright,  1  Ch.  D.  846;  see  Re  AnsUce,  28  B.  *'''''' 
185  ;  Pearman  v.  Pea/rman,  88  B.  894. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class 
to  be  paid  when  they  respectively  attain  twenty-one,  and 
if  any  die  without  issue  to  the  survivors,  to  be  paid  at  the 
same  time  as  the  original  share,  death  without  issue  will 
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CKfts  over 
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events  one 
of  which 
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after  prior 
gift  with 
words  of 
limitation 
or  benefit. 


be  limited  to  such  death  under  twenty-one.  Re  Johnsons 
Trusts,  10  L.  T.  N.  S.  455. 

Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of  the 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies 
without  children  over,  the  ultimate  gift  over  is  confined 
to  the  lifetime  of  the  tenant  for  life.  Andrews  v.  Lord,  8 
W.  R.  405 ;  see  Wood  v.  Wood,  85  B.  587 ;  In  re  HiWs 
Trusts,  12  Eq.  302, 

8.  When  there  is  a  direction  that  a  legatee  is  to  have  the 
absolute  control  of  her  legacy  at  a  particular  time,  a  subse- 
quent gift  over  will  be  limited  to  take  effect  before  that 
time.     Clark  v.  Henry,  11  Eq.  222,  6  Ch.  588. 

4.  If  there  is  a  gift  over  upon  death  without  issue 
before  a  given  time  of  all  the  legatees  whose  shares  have 
previously  been  given  over  upon  death  leaving  issue  in- 
definitely, or  if  the  gift  to  the  persons  who  are  to  take 
upon  death  of  the  prior  legatees  without  issue  is  again 
given  over  upon  the  death  of  such  persons  before  a  cer- 
tain time,  there  is  a  strong  argument  for  restraining  the 
prior  gifts  over  to  death  of  the  prior  legatees  without  issue 
before  the  same  time.  Re  Hayes'  Will,  9  Jur.  N.  S.  1068 ; 
Re  Sarjeant,  11  W.  E.  208 ;  Da  Costa  v.  Keir,  8  Buss. 
860 ;  see  Doe  d,  Lifford  v.  Sparrow,  18  East,  859 ;  Lloyd 
V.  Davies,  15  C.  B,  76. 

5.  If  the  gift  is  followed  by  words  of  limitation  or 
benefit,  as  "  to  A.,  his  heirs,  and  assigns,"  or  "  to  A.  for 
ever,"  or  "  to  A.  for  his  own  use  and  benefit,"  and  the  pro- 
perty is  then  given  over  upon  contingencies,  one  or  other 
of  which  must  happen ;  as,  for  instance,  upon  death  either 
with  or  without  children,  the  defeasibility  will  be  limited 
by  the  period  of  distribution,  whether  it  is  the  testator's 
death  or  some  other  time,  in  order  not  to  cut  down  the 
previous  absolute  interests  to  life  interests  merely.  Doe 
V.  Sparrow,  18  East,  859 ;  Clayton  v.  Loive,  5  B.  &  Aid. 
686 ;  Gee  v.  Corporation  of  Manchester,  17  Q.  B.  737  ; 
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Woodbume  v.  Woodbume,  23  L.  J.  Ch.  836  ;  Da  Costa  v. 
Keir,  8  Russ.  860;  Slaney  x.Slaney,  33  B,  631. 

If,  however,  the  gift  is  merely  in  general  words  without 

any  express  indication,  that  it  is  intended  to  be  absolute, 
the  fact  that  the  contingencies  upon  which  the  property  is 
given  over  in  eiSect  reduce  the  interest  to  a  life  interest, 
will  not  have  the  effect  of  confining  the  happening  of  the 
contingencies  to  the  period  of  distribution.  Gosling  v. 
Tovmshend,  2  W.  R.  28  ;  Cooper  v.  Cooper,  1  K.  &  J.  658 ; 
Bowers  v.  Bowers,  8  Eq,  288,  5  Ch.  244. 

6.  It  is  not,  however,  necessary  in  order  to  limit  the  ?«n«ral 

intention  to 

defeasibility  that  the  gifts  over  should  be  upon  contin-  give  the 
gencies,  one  other  of  which  must  occur,  so  as  to  cut  down  defeaaible* 
the  prior  interest  to  a  life  estate,  unless  the  defeasibility  "^*®^^  »* 

*^  ^  •'a  certain 

is  limited.  time. 

In  Clayton  v.  Lowe,  Oee  v.  Mayor  of  Manchester,  and 
Woodbume  v.  Woodbume,  supra,  the  interest  of  the  sur- 
viving legatee  would  not  necessarily  have  been  reduced  to 
a  life  estate,  and  if  it  is  once  clear  that  the  legatee  is  to 
take  an  absolute  interest,  a  gift  over  in  one  event  is  as  in- 
consistent with  that  absolute  interest  as  a  gift  over  in 
several,  one  of  which  must  occur. 

And  accordingly,  where  the  intention  to  give  indefeasible 
interests  at  a  particular  time  is  clear,  the  gift  over  upon  a 
single  contingency,  as  upon  death  without  issue,  will  be 
limited  to  death  without  issue  before  that  time.  Brother- 
ton  V.  Bury,  18  B.  65 ;  Ware  v.  Watson,  7  D.  M.  &  G. 
248 ;  Re  Anstice,  28  B.  135 ;  Clark  v.  Henry,  11  Eq. 
222,  6  Ch.  588 ;  perhaps  Barker  v.  Cocks,  6  B.  82,  and 
Davenport  v.  Bishopp,  2  Y.  &  C,  C.  468,  come  under 
this  head. 

7,  If  the  gift  is  contingent,  as  to  A.  at  twenty- one,  there  Gift  oyer 

o  •   1  •  •  #•  11      upon  death 

IS   some  reason  for  restncting  a  gift  over  upon  death  leaving 
coupled  with  a  contingency  to  such  death  under  twenty-  2terT* 

one.  contingent 

gift. 
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It  seems  clear  that  this  construction  would  be  adopted 
if  the  gift  over  is. upon  the  death  of  A.,  leaving  children 
to  his  children,  in  order  to  provide  for  the  children  of  A., 
if  he  dies  under  twenty-one  leaving  children :  Home  v. 
Pillans,  2  M.  &  K.  15 ;  and  it  seems  the  same  would  be 
the  case  if  the  person  to  take  under  the  gift  is  the  widow 
of  the  legatee.    Randjield  v.  Randfteld,  8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  how- 
ever, be  restricted  to  the  time  of  vesting,  where  there  is 
an  express  gift  over  upon  death  merely,  before  the  time 
of  vesting.     Martineau  v.  Rogers,  8  D.  M.  &  G.  828. 

Whether  the  defeasibility  would  be  limited  where  the 
gift  over  is  to  strangers  is  more  doubtful.     See  Andrews 
V.  Lord,  6  Jur.  N.  S.  865 ;  and  see  Bowling's  Trusts^  14 
Eq.  463 ;  Smith  v.  Spencer,  6  D.  M.  &  G.  631. 
Ultimate         8.  Where  there  is  a  gift  to  two  persons,  and  if  either 
npon  ^d«ith  ^^8  Under  twenty-one  without  issue  to  the  survivor,  and 
without       j£  jjQ^  jjg  without  issue  over,  the  defeasibility  will  be  re- 
restricted     stricted  to  the  age  of  twenty-one.    Kirkpatrick  v.  KiU 
tti-       patriek,  13  Ves.  476;  Thu^keray  v.  Hampson,  2  S.  &  St. 
thi'L^of   214  ;  see  Else  v.  Else,  13  Eq.  196. 

a  prior  gift  9,  When  there  is  a  gift  at  twenty-one,  or  upon  marriage 
limited.  with  consent,  a  gift  over  upon  marriage  without  consent 
Gift  oyer  j^^^g  been  confined  to  the  age  of  twenty-one.  Deshody  v. 
riage  with-   BoyvilU,  2  P.  Wms.  547 ;   Knapp  v.  Noyes,  Amb.  662 ; 

out  consent  _^ 

confined  to   Osbom  V.  Brown,  5  Ves.  527  ;  West  v.  West,  4  Giff.  198. 

• 

und^i.  10'  ■"•*  ^*y  ^^  noticed  that  where  there  is  a  gift  to 
several,  and  in  case  of  the  death  of  any  to  the  survivors, 
and  if  they  die  without  children  over,  the  gift,  in  case  of 
death,  will  not  be  extended  to  mean  death  at  any  time, 
nor  will  the  gift  upon  death  without  children  be  confined 
to  such  death  in  the  lifetime  of  the  testator.  Clarke  v. 
Lubbock,  1  Y.  &  C.  C.  492 ;  Child  v.  GibleU,  8  M,  &  K. 
71. 


CHAPTER  XX.VII. 

SUBSTITUTION. 

Every  executory  limitation  intended  to  destroy  prior  Subetitu- 
interests  in  certain  contingencies  is  in  the  widest  sense  fi^e/®" 
substitutional.     The  term  is,  however,  generally  applied 
to  limitations  intended  to  provide  for  the  death  of  prior 
legatees  before  the  period  of  distribution. 

The  simplest  form  of  substitutional  gift,  introduced  by 
the  word  "or,"  as  for  instance,  to  class  A.  or  class  B., 
generally  involves  the  relation  of  greater  to  smaller  class, 

« 

or  of  ancestor  to  descendant. 

It  is,  however,  probable  that  a  simple  gift  to  A.  or  B.,  Whether  a 

would  now  be  considered  substitutional.     See  Carey  v.  S  B.  i« 

Carey ^  6  Ir.  Ch.  255  ;  see,  however,  Longmore  v.  Broome,  p^^^' 
7  Ves.  128 ;  MiUer  v.  Chapman,  24  L.  J.  Ch.  409 ;  Maude 
V.  Maude,  22  B.  290. 

But  a  gift  to  A.  or  B.,  or  to  A.  or  his  children,  as  Gift  to  A. 

C.  may  appoint,  is  not  substitutional,  and  in  default  of  °^  ^''  ^  ^' 

appointment  it  goes  among  all  the  appointees  equally^  point, isnot 

Penny  v.  Turner,  2  Ph.  493;  White's  Trusts,  Joh.  656.  tional." 

When  the  contingency  of  surviving  the  period  of  dis-  Contin- 

tribution  is  applied  both  to  the  orifidnal  and  substituted  ^^^^  ?^ 

class,  if,  for  instance,  the  gift  is  to  parents   or  their  the  period 

of  dislribu- 

children  living  at  the  decease  of  the  tenant  for  life,  the  tion  ap- 
gift  will  nevertheless  be  construed  as  substitutional,  oii^nS 
Congreve  v.  Palmar,  16  B.  485;  Atkinson  v.  Bartrum,  ^'^^^\' 

.^    ^  Btituted 

28  B.  219.  legatees. 
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**0r" 
changed 
into 
"and." 


Gifts  to 
peraons 
"  then  " 
living,  or 
their  iBSue. 


Substita- 
iion  dis- 
tinguished 
from  gift 
over  to 
take  place 
at  any 
time. 


In  such  a  case,  however,  if  there  is  anything  to  show 
that  the  original  and  substituted  class  are  to  take  co-ordi- 
nately, "  or  "  will  be  read  "  and."  Richardson  v.  Spraag^ 
1  P.  Wms.  433,  where  the  gift  was  to  such  of  the  testa- 
trix's daughters,  or  daughter's  children,  as  should  be  living 
at  her  son's  death,  "  without  considering  any  superiority 
or  eldership  whatever."    See  Shand  v.  Kidd,  19  B.  810. 

And  where  the  direction  was  to  pay  a  sum  of  money 
after  the  death  of  a  tenant  for  life,  "  to  all  and  every  the 
testatrix's  nephews  and  nieces,  to  wit,  A.  or  her  children, 

B.  or  her  children,"  etc.,  to  be  equally  divided  between 
them,  "  or  "  was  read  "  and  " ;  the  words  under  the  vide- 
licet being  only  an  expanded  description  of  the  persons 
to  take.     Eccard  v.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as 
should  be  living  at  the  testatrix's  decease,  or  the  issue  of 
such  of  them  as  should  be  married,  **or"  will  be  read 
"  and."   Horridge  v.  Fergmon,  Jac.  583. 

Upon  the  same  principle,  a  gift  to  children  living  at 
the  period  of  distribution^  or  their  issue,  will  be  construed 
as  a  gift  to  children  then  living,  and  the  issue  of  those 
then  dead.  King  v.  Cleveland,  4  De  G.  &  J.  477  ;  Philp^s 
Will,  7  Eq.  151 ;  Burt  v.  Ilillyar,  14  Eq.  160. 

A  substitutional  gift,  substituting  one  set  of  legatees 
for  others  dying  before  tlie  period  of  distribution,  must 
be  distinguished  from  an  executory  gift  over  intended  to 
take  effect  at  any  time.  Thus,  a  gift  to  children  living  at 
a  particular  time,  with  a  gift  over,  if  any  such  children 
die  leaving  issue  to  their  issue,  is  an  executory  limitation 
to  take  effect  at  any  time.     La  Roche  v.  Davies,  3  Y.  & 

C.  Ex.  612,  n. ;  Ex  parte  Hunter,  3  Y.  &  C.  Ex.  610  ; 
Howes  V.  Herring,  1  M'Cl.  &  Y.  295. 

On  the  other  hand,  if  the  gift  is  to  children  living 
at  the  period  of  distribution,  with  a  gift  to  their  issue  if 
any  such  children  die  before  becoming  entitled,  the  gift 
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to  the  issue  will  be  construed  as  substitutional,  since 
children,  living  at  the  period  of  distribution,  could  not 
die  without  becoming  entitled.  Jeyes  v.  Savage^  10  Ch. 
655 ;  see  Giles  v.  Giles,  8  Sim.  860, 

A   substitutional  gift   must  further  be  distinguished  SubBtitn- 
from  those  cases  where  an  absolute  gift  is  directed  to  be  tinguished 
settled  upon  the  donee  for  life,  with  remainder  to  his  aSwiute 
children.     In  the  latter  case  the  whole  gift  will  fail  by  ^  ^'^  * 

direction 

the  death  of  the  donee  before  the  testator.     Stewart  v.  to  settle. 
Jones,  3  De  G.  &  J.  582  ;  Whitcher  v.  Penley,  9  B.  477. 

On  the  other  hand,  a  substitutional  gift  will  take  effect, 
though  the  original  donee  dies  before  the  testator. 

Thus,  a  direct  gift  to  A.  or  his  children  goes  to  A.  if  l>»roct  gift 

...  to  A.  or 

he  survives  the  testator,  and  to  his  children  if  he  does  his  chil- 
not.     Montagu  v.  NiLceUa,  1  Buss.    165 ;   SaUsbv/ry  v.     '^°* 
Petty,  8  Ha.  86. 

Similarly,  if  there  is  a  life  interest,  and  then  a  gift  to  Future  gift 
A.  or  his  children,  the  substitutional  gift  takes  effect  children, 
whether  A.  dies  in  the  lifetime  of  the  testator  or  the 
tenant  for  life.     Girdlestone  v.  Doe,  2  Sim.  225  ;  Porter's 
Trusts,  4  K.  &  J.  188 ;  Hahergham  v.  Ridehaigh,  9  Eq. 
895  ;  Hobgen  v.  Neale,  11  Eq.  48. 

As  to  the  effect  of  the  death  of  some  of  the  original 
legatees  before  the  testator : 

It  is  settled  that  where  the  gift  is  to  a  class  of  parents,  Whether 
wiih.  a  substitutional  gift  to  the  children  of  parents  dying  legatees 
before  the  period  of  distribution,  children  of  parents  who  ^^Jriabial 
die  after  the  date  of  the  will,  and  before  the  testator,  will  legateee 

who  die 

take.     Smith  v.  Smith,  8  Sim.  853 ;  Jozies  v.  Frewin,  12  before  the 
W.  R.  869,  8  N.  E.  415 ;  Re  Hotchkiss's  Trusts,  8  Eq.  ^^''" 
648 ;  Hahergham  v.  Ridehaigh,  9  Eq.  395. 

Though,  of  course,  if  the  original  gift  is  to  a  class  Oase  where 
living  at  the  testator's  death,  or  at  some  other  period,  and  class  is 
the  substitutional  gift  is  expressly  confined  to  the  children  !^^^^*° 
of  such  persons,  the  substitution  can  have  no  effect  with  ^"^^  ** 
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the  testa-  regard  to  those  iiv^ho  never  become  members  of  the 
original  class.  See  Shergold  v.  Bone,  13  Ves.  370; 
Smith  V.  Farr,  3  Y.  &  C.  Ex,  328. 

Whether  there  can  be  substitution  in  respect  of  legatees 
dead  at  the  date  of  the  will : 

Where  the        1,  When  there  is  a  gift  to  several  persons  nominatim 

original 

gift  is  to      With  a  substitution  of  their  issue  in  the  event  of  their 

peroons.       death,  the  fact  that  one  of  the  persons  so  named  is  dead 

at  the  date  of  the  will  will  not  prevent  his  issue  from 

taking.     Hannam  v.  Simms,  2  De  G.  &  J.  151 ;  Ive  v. 

King,  16  B.  46 ;  Hobgen  v.  Neale,  11  Eq.  48  ;  see  Barnes 

V.  Jennings,  L.  R.  2  Eq.  448. 

Where  the        2.  If,  however,  the  original  gift  is  to  a  class,  with  a 

gift  is  to  a    substitutional  gift  to  issue,  the  question  is  whether  the 

issue  take  a  share  which  has  been  given  to  a  parent  who 

is  contemplated  as  capable  of  taking  under  the  will,  or 

whether  they  take  a  share  which  has  not  been  previously 

given  to  their  parent.  In  the  former  case,  issue  of  parents 

dead  at  the  date  of  the  will  will  not  take,  in  the  latter 

they  will. 

The  important  point  is  not  whether  the  gift  itself  is 

substitutional,  but  whether  the  interests  of  persons  who 

are  contemplated  as  capable  of  taking  under  the  will,  are 

given  in  the  event  of  their  death  to  substituted  legatees. 

When  the        Thus,  though  a  gift  to  such  of  a  class  as  may  be  then 

legatees       living,  or  the  issue  of  any  then  dead,  is  strictly  substitu- 

nal^sha^    tional,  the  issue,  if  they  take  at  all,  take  original  shares, 

since  nothing  is  given  to  parents  then  dead.     Attwood  v. 

Aljord,  L.  E.  2  Eq.  479. 

In  the  same  way  a  gift  to  parents  **  then  living,"  and 
the  issue  of  those  then  dead,  is  a  direct  substantive  gift 
to  the  issue.  Smith  v.  Smith,  5  Ch.  342 ;  Martin  v. 
Holgate,  L.  B.  1  H.  L.  176 ;  see  Ashling  v.  Knowles,  3 
Dr.  593 ;  Etches  v.  Etches,  3  Dr.  447. 
z^^  a.  If  the  gift  is  to  parents  and  issue  in  one  continuous 
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hr 


sentence — as,  for  instaace,  to  children  then  living,  and  then  living, 
the  issue  of  those  then  dead — ^the  issue  of  parents  deceased  issue  of 
at  the  date  of  the  wiU  take,  though  the  issue  may  be  J^  *^®° 
directed  to  take  only  a  parent's  share,  as  this  direction 
will  be  satisfied  by  a  stirpital  distribution.     Tytherleigh 
V.  Harbin,  6  Sim.  829 ;  Rust  v.  Baker,  8  Sim.  448 ;  Behh 
V.  Beckwith,  2  B.  308 :  Coulthurst  v.  Carter,  15  B,  421  ; 
Faulding'8  Trusts,  26  B.  263 ;  PhUp*8  Will,  7  Eq.  161 ; 
Heasman  v.  Pearse,  7  Ch.  275. 

But  if  the  gift  is  to  my  children  then  living,  and  the  "^^^  ^\ 

^  -^  ,  the  word 

children  of  such  of  my  said  children  as  shall  be  then  <<8aid." 
dead,  the  testator  by  using  the  term  *'  said  "  children 
shows  that  he  is  contemplating  a  class  of  children  living 
at  the  date  of  the  will,  and  capable  of  taking  under  it,  and 
therefore  children  of  those  dead  at  the  date  of  the  will 
will  not  be  admitted.  Re  Thompson's  Trust,  2  W.  R. 
218,  5  D.  M.  &  G.  280  ;  see  Peel  v.  CatJow,  9  Sim.  872  ; 
Smith  V.  Pepper,  27  B.  86. 

On  the  other  hand,  if  the  gift  is  to  brothers  and 
sisters  living  at  a  particular  time,  and  the  children  of 
such  of  the  said  brothers  and  sisters  as  should  have  died, 
and  the  testator  has  only  one  brother  living  at  the  date 
of  the  will,  he  cannot  be  referring  to  a  class  existing  at 
the  date  of  the  will,  and  children  of  brothers  and  sisters 
dead  at  the  date  of  the  will  will  be  admitted.  Re  Jordan's 
Trust,  2  N.  R.  57  ;  see  Jarvis  v.  Pond,  9  Sim.  549. 

If  the  children  are  expressed  to  be  the  children  of  parents^  Gift  to  my 
who  are  beneficiaries  under  the  will ;  if,  for  instance,  the  and^heir^ 
bequest  is  to  "my  daughters  and  their  children,'*  the  <^^®^- 
children  of  a  daughter  dead  at  the  date  of  the  will  take 
nothing.     Parker  v.  Tootal,  11  H.  L.  143  ;  see  Crook  v. 
Whitley,  26  L.  J.  Ch.  350 ;  but  see  Clay  v.  Pennington, 
7  Sim.  870. 

5.  When  the  gift  is  clearly  substitutional,  as  in  the  case  When  the 
of  a  gift  to  a  class  or  their  issue,  issue  of  members  of  the  ftitatiomd 
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in  the  class  dead  at  the  date  of  the  will^  will  not  take.     Con- 
form, greve  v.  Palmer,  16  B.  485. 

Where  such       If,  however,  none  of  the  members  of  the  original  class 

original  ^^  alive  at  the  date  of  the  will,  or  if  the  original  class  is 

1®^*®^,.  ^  brothers  and  sisters,  and  the  testator  has  only  one  brother 

as  are  aliye  '  *' 

at  the  date  living  at  the  date  of  the  will,  children  of  those  then  dead 

of  the  will  ^ 

do  not  will  come  in.     Gowling  y.  Thompson,  11  Eq.  866;  see 

w^T  Ba/maby  y.  TasseU,  11  Eq.  868. 

8^  c.  Where  the  gift  to  the  issue  is  in  an  independent 

gif t^to  the  clause,  the  question  is  whether  the  intention  is  to  add 

Babstituted  fresh  members  to  or  substitute  them  for  the  original 

legatees  is  ^ 

in  an  inde-   clasS. 

sentence.  ^f  the  gift  is  to  children  living  at  the  testator's  death, 

Direction  with  a  direction  that  if  any  should  happen  to  die  in  his 

kgaey  of  a  lifetime,  the  '*  legacy  "  intended  for  such  child  should  be 

Sonid  go  ^^^  ^^®  issue,  the  word  legacy  shows  that  the  testator 

to  his  meant  to  substitute  only  issue  of  parents  who  at  the  date 

children. 

of  the   will   were   capable  of  taking.     Christopherson  v. 

Naylor,  1  Mer.  820 ;  Hunter  v.  Cheshire,  8  Ch.  751.     It 

may  be  doubted  whether  Phillips  v.  Phillips,  18  W.  R 

170,  10  Jur.  N.  S.   1178,  and  Parsons  v.  OuUiford,  10 

Jur.  N.  S.  281,  can  stand  with  these  authorities. 

Issue  to  So,  if  there  is  no  direct  gift  to  issue,  but  only  a  direc- 

^"^place      *^^^  *^^t  issue  of  parents  dying  are  to  stand  in  the  place 

of  their       of  their  parents,  or  to  take  their  parents'  share.     Butler 

parents. 

V.  Ommaney,  4  Buss.  71 ;  Gray  v.  Oarman,  2  Ha.  268 ; 

Atkinson  v.  Atkinson,  I.  R.  6  Eq.  184 ;  Re  Hotchkiss*s 

Trusts,  8  Eq.  648  ;  Habergham  v.  Ridehalgh,  9  Eq.  895. 

Issue  to  On  the  other  hand,  if  the  original  gift  is  to  a  class, 

share  their  ^^^  ^  direction,  that  the  issue  of  any  dying  in  the  testa- 

par^ts        tQj,»g  lifetime,  or  before  the  period  of  distribution,  should 

would  have  . 

been  en-      take  the  share  their  parents  would  have  been  entitled  to 
living.         if  then  living,  the  issue  of  those  dead  at  the  date  of  the 
will  will  be  admitted,  as  the  direction  amounts  to  an  in- 
dependent gift,  the  word  share  being  satisfied  by  a  stirpi- 
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tal  distribution.  Loring  v.  Thomas ^  1  Dr.  &  S.  497 ; 
Chapman's  Will,  82  B.  882 ;  Adams  v.  Adams,  14  Eq. 
246. 

In  these  cases  it  is  not  the  share  of  the  parents,  or 
the  share  the  parents  are  entitled  to,  which  is  given  to 
the  issue,  but  the  share  the  parents  would  have  been 
entitled  to.  In  re  Potter's  Trusts,  8  Eq.  62,  is  a  more 
difficult  case  since  there  the  gift  wag  to  nephews  and 
nieces,  and  in  case  of  the  death  of  any  of  his  said  nephews 
and  nieces  leaving  issue,  such  issue  to  take  the  share 
their  parents  would  have  taken  if  living,  the  word  said 
showing  that  the  testator  referred  to  nephews  and  nieces 
capable  of  taking  under  the  will.  See  Re  Thompson's 
Trust,  2  W.  R.  218,  5  D.  M.  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will 
would  not  be  admitted  where  other  express  provision  is 
made  for  such  issue.     Waugh  v.  Waugh,  2  M.  &  K.  41. 

And  where  the  gift  is  to  children  living  at  the  decease 
of  the  tenant  for  life,  followed  by  a  direction,  that  if  any 
such  children  should  be  dead  before  the  tenant  for  life 
and  leave  issue,  their  issue  should  be  entitled  to  the 
share  of  a  child  dying  before  the  tenant  for  life,  this  is  in 
effect  a  substantive  ^t  to  the  issue  since  only  children 
surviving  the  tenant  for  life  are  members  of  the  original 
class,  and  the  word  such  is  inaccurately  used.  Oiles  v. 
Oiles,  8  Sim.  360  ;  see  Jarvis  v.  Pond,  9  Sim.  549. 

Whether  the  contingency  of  the  original  gift  attaches 
to  the  substituted  gift. 

When  there  is  a  life  interest  followed  by  a  contingent  Oontin- 
gift  to  certain  persons,  and  a  gift  if  they  die  before  the  ^SSung 
contingency  to  their  children,  the  contingency  attaching  ^  ^^!}f^ 


to  the  gift  to  the  parents  does  not  attach  to  that  to  the  does  not 
children,  and  the  children  take  vested  interests,  although  eubstituted 
they  may  not  survive  the  contingency  upon  which  the    ^8**®^* 
gift  to  the  parents  was  to  take  effect.     For  instance,  if 
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the  bequest  is  to  A.  for  life,  then  to  such  of  my  nephews 

as  may  be  then  living,  and  the  children  of  such  as  may 

be  then  dead,  the  children  take  vested  interests  upon  their 

parent's  death,  whether  they  survive  A.  or  not. 

Where  the        1.  This  is  clearly  settled  if  the  children  take  original 

legatees       shares.  Martin  v.  Holgate,  L.  R.  1  H.  L.  175  ;  Re  Ortons* 

^^8h]^    rni«t,  3  Eq.  375  ;  Burtv.  HiUyar,  14  Eq.  160. 

Whether  2.  But  if  the  gift  to  the  children  is  substitutional  there 

■Mae  wHh    ^PP^^^s  to  be  some  difficulty.     On  the  whole,  the  current 

snbetitu-      of  recent  authority  seems  to  be  in  favour  of  the  same  rule 

tional  gifts. 

in  the  case  of  substitutional  as  of  original  gifts.     Masters 
V.  Scales,  13  B.  60 ;  Re  Turner,  84  L.  J.  Ch.  660 ;  Lanp- 
•  hier  v.  Buck,  2  Dr.  &  Sm.  484 ;  Merrick's  Trusts,  L.  R.  1 
Eq.  551. 

But  a  difficulty  is  created  by  the  case  of  Pearson  v. 
Stephen  in  the  House  of  Lords,  5  Bl.  N.  S.  203.  There 
there  was  a  gift  to  S.  during  coverture,  and  upon  the  death 
of  her  husband  in  her  life  to  her  absolutely,  but  if  her 
husband  should  survive  her,  then  to  the  testator's  five  sons 
and  their  respective  issue  per  stirpes  and  not  per  capita, 
and  it  was  held  that  in  the  event  of  S.  dying  in  her  hus- 
band's life,  the  sons  of  the  testator  living  at  such  event 
would  be  absolutely  entitled,  but  if  any  of  the  sons  should 
die  in  the  lifetime  of  S.  leaving  issue,  such  issue,  if  living 
at  the  death  of  S.,  would  be  entitled  to  the  share  their 
parents  would  have  taken  ;  but  see  the  remarks  of  Kin- 
dersley,  V.-C,  on  this  case  in  Lanphier  v.  Buck,  84  L.  J. 
Ch.  659. 
Suheti-  8-  There  is,  however,  this  difference  between  a  substi- 

J^J®^   tutional  and  original  gift  to  the  children,  that  in  the 
order  to      former  case  only  those  children  who  survive  the  parents 

take  mnst 

sairive        will  take,  while  m  the  latter  all  the  children  will  take, 

anc^r      whether  they  survive  the  parents  or  not;  but  see  Humfrey 

V.  Humfrey,  2  Dr.  &  Sm.  129.     "  The  substitution  takes 

place  at  the  death  of  the  nephew  or  niece.     And  then  I 
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see  very  good  ground  for  saying,  there,  by  reason  of  its 
being  substitution,  you  will  not  substitute  dead  people 
for  the  nephew  or  niece  who  has  been  living  up  to  that  time 
and  has  then  just  died."  Lanphier  v.  Buck,  2  Dr.  &  Sm. 
484,  84  L.  J.  Ch.  657 ;  Re  Turner,  34  L.  J.  Ch.  660 ; 
Merrick's  Trusts,  L.  R.  1  Eq.  551;  Thompson  y.Clive,  23 
B.  282 ;  Crause  v.  Cooper,  1|J.  &  H.  207  ;  BenneU's  Trusts, 
3  K.  &  J.  280  ;  Hurry  v.  Hurry,  10  Eq.  346 ;  Hohgen  v. 
Neale,  11  Eq.  48  ;  Heasman  v.  Pearse,  11  Eq.  522,  7  Ch. 
275. 

Whether  the  original  and  substituted  class  are  mutually 
exclusive : 

When  the  gift  is  to  a  class  or  their  issue,  the  further  Whether 

.    .  .  onginal 

question   arises  whether  the   original    and    substituted  andBubeti- 
legatees  form  two  mutually  exclusive  classes,  so  that  no  ^  cau*^ 
substituted  legatees  can  take  if  there  are  any  members  **J®  ^' 
of  the  original  class  to  take,  or  whether  the  issue    of 
members  of  the  original  class  dying  can  take  with  the 
surviving  members  of  the  original  class. 

It  is  clear  that  if.  all  the  original  class  survive  the  Whew  all 
period  of  distribution,  they  alone  take.     Sparks  v.  Restal,  mj  legatees 
24  B.  218 ;  Margetson  v.  HaU,  10  Jur.  N.  S.  89,  12  W.  ''^^®- 
E.  334. 

So,  if  none  of  the  original  class  survive  the  period  of  Where 
distribution,  the  substituted  legatees  alone  take.     WiUis  origLuii*  ^ 
V.  PlaskeU,  4  B.  208 ;  Tvmms  v.  Stackhmse,  27  B.  434  ;  ^^^ 

'   survive, 

Boliiho  V.  HiUyar,  34  B.  150;  Attwoody.  Alford,  L.  R.  2 
Eq.  479. 

But  if  some  of  the  original  class  die  leaving  children  Where 
and  others  survive  the  period  of  distribution  :  original 

If  the  gift  is  to  several  persons  nominatim  as  t^iants  ^**^ 
in  common  or  their  children,  those  who  survive  the  period 
of  distribution  take,  together  with  the  children  of  those 
who  die  before  it.     Price  v.  Lockley,  6  B.  180. 

In  the  case,  however,  of  a  simple  substitutional  gift  to 
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children  or  legal  issue  to  be  divided  amongst  them  in  equal 
shares  after  the  death  of  their  parents,  it  was  held  that 
the  issue  of  a  child  dying  after  the  testator  and  before  the 
period  of  distribution,  could  not  taJke  with  the  other 
children.     Holland  y.  Wood,  11  Eq.  91. 

But  in  that  case  the  substitution  probably  referred  to 
the  death  of  the  testator,  the  period  of  division  only  being 
postponed,  so  that  it  is  not,  perhaps,  an  authority  pre- 
cisely in  point.  See  Blundelly.  Chapman,  12  W.  JR.  540 ; 
Attwood  V.  Alford,  L.  R.  2  Eq.  479 ;  Oowling  v.  Thomp- 
son, 19  L.  T.  N.  S.  242.  Finlason  v.  Tatlock,  9  Eq.  268. 
When  the  How  the  class  of  substituted  legatees  is  to  be  ascer- 
Bubstituted  tained,  when  the  gift  is  to  A.  for  life,  then  to  B.  or  his 

legatees  is     igg^e  : 

to  beasoer- 

tained.  ... 

1.  If  B.  dies  m  the  testator's  lifetime,  the  class  is 

ascertained  at  the  testator's  death.  Ive  v.  King, 
16  B.  46. 

2.  If  B.  survives  the  testator  and  dies  in  the  life- 

time of  the  tenant  for  life,  the  class  is  ascer- 
tained at  B.'s  death.  Ive  v.  King,  16  B.  46; 
Hobgeny.  Neale,  11  Eq.  48. 

And  the  class  will  be  definitely  ascertained  at  those 
periods,  and  will  not  open  to  let  in  issue  bom  afterwards 
and  before  the  period  of  distribution,  on  the  principle  that 
a  person  to  take  by  substitution  must  be  alive  at  the  time 
when  the  substitution  takes  place.    Hobgen  v.  Neale,  supra. 


CHAPTER  XXViri. 

GIFTS  TO  SURVIVORS. 

The  word  survivor  may  be  either  a  word  of  limitation 
of  an  estate,  denoting  the  interest  certain  persons  are  to 
•take,  or  it  may  denote  a  class  of  persons. 

For  instance,  in  a  devise  to  A.,  B.,  and  C.  as  tenants  Survivor 

used  as  a 

in  common  for  life,  with  benefit   of  wirvivorship,   the  word  of 
word  survivorahip  refers  to  the  extent  of  the  estate  and  of°JJn  ^?*^ 
not  to  tlie  class  of  persons,  and  upon  the  death  of  one  ***®* 
the  remaining  tenants  in  common  take  the  whole  estate. 
Haddelsey  v.  Adams,  22  B.  266 ;    Taaffe  v.  Conmee,  10 
H.  L.  64. 

The  word  cannot,  of  course,  be  a  word  of  limitation 
where  absolute  interests  are  given.  Maherlcy  v.  Strode, 
8  Ves.  460. 

The  word  is,  however,  more  usually  emploj'ed  to  Meaning  of 
denote  the  persons  who  are  to  take,  and  in  such  cases 
it  must  have  its  natural  meaning,  which  is  to  outlive, 
that  is  to  say,  to  be  alive  at  and  after  the  time  of  a 
particular  event  or  death  of  a  particular  person,  which 
event  or  person  the  other  is  to  survive.  Gee  v.  Liddell, 
L.  R.  2  Eq.  841.  See,  however.  Re  Clark's  Estate,  8  D. 
J.  &  S.  Ill,  where  *'  siuTive  "  was  held  to  mean  merely 
"  live  after." 

It  has  been  held  that  a  divesting  clause  in  favour  of 
survivor*  will  operate  in  favour  of  a  single  sunivor. 
Hearn  v.  Baker,  2  K.  &  J.  888. 

A  A 
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Gift  to 

seTeral^and 

if  any  die 

without 

issuOi 

to  the 

survivors. 


Gifts  to  be 
paid  at 
twenty- 
one,  with  a 
gift  over  if 
all  die 
under 
twenty- 
one. 


Survivor- 
ship be- 
tween 
tenants  in 
tail  ref erretl 
to  the 
stirpes. 


Where  Survivors  will  be  read  Others. 

1.  If  there  is  an  absolute  gift  to  several  persons,  with 
a  gift  to  the  survivors,  if  any  die  without  issue,  sur- 
vivors must  be  construed  in  its  ordinaiy  sense.  Crowder 
V.  Stone,  8  Euss.  217  ;  Ranelagh  v.  Ranelagh,  2  M.  &  K. 
441.  Stead  v.  Piatt,  18  B.  50;  Greemvood  v.  Percy,  26 
B.  672. 

2.  Where  there  is  a  gift  over  to  take  place  only  in 
case  the  event  on  which  the  property  is  limited  to  the 
first  legatees,  among  whom  there  is  to  be  survivorship, 
happens  in  respect  of  all  the  legatees,  survivor  will  be 
construed  other,  so  as  not  to  cause  an  intestacy.  For- 
instance,  if  the  bequests  are  to  A.,  B.,  and  C,  payable  at 
twenty-one,  and  if  either  die  under  twenty-one,  his  share 
to  the  survivors,  and  if  two  die  imder  twenty-one,  the 
whole  to  the  survivor,  and  if  all  die  under  twenty-one, 
tlien  over,  the  share  of  one  dying  imder  twenty-one 
would  go  to  one  who  had  predeceased  him  but  attained 
twenty-one  and  to  the  survivor  equally.  Wilmot  v.  Wil- 
7not,  8  Ves.  10;  In  re  Jackson's  Tnist,  14  Ir.  Ch.  472. 
The  same  construction  was  adopted  in  In  re  ConneUan's 
Trust,  16  Ir.  Ch.  624,  though  there  was  no  gift,  but  qacere. 

In  these  cases  the  testator  intends  the  property  to  go 
over  as  a  whole,  or  not  at  all.  As  the  whole  cannot  go 
over  where  the  event  does  not  happen  in  respect  of  all 
the  first  legatees,  there  is  no  other  disposition  of  the 
shares  in  respect  of  which  it  happens  except  among  tlie 
first  legatees  themselves,  and,  in  order  to  allow  them  to 
take,  the  word  survivor  must  be  read  other. 

3.  Where  there  is  a  devise  to  sons  and  the  heirs  of 
their  bodies,  and  if  any  die  without  issue  to  the  survivors 
and  the  heirs  of  theii*  bodies,  and  if  all  die  without  issue 
over,  survivorship  will  be  refeiTed  to  the  stirpes  and 
not  to  the  first  takers,  and  the  share  of  a  son  dying 
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without  issue  will  go  among  tlie  issue  of  a  son  previously 
deceased  and  the  surviving  sons.  Doe  v.  Waineright,  5 
T.  R.  427 ;  Smith  v.  Osborne,  6  H.  L.  376. 

In  such  cases  the  testator  has  expressed  his  intention 
of  benefiting  the  line  of  issue,  and  the  survivorship  con- 
templated is  one  between  the  respective  stii'pes  and  not 
between  the  first  takers  merely,  and  this,  coupled  with 
the  gift  over,  which  can  only  take  effect  if  all  the  sons 
die  without  issue,  is  sufficient  to  enlarge  the  meaning  of 
the  word  survivor. 

It  is  immaterial  whether  the  word  is  survivors  or  such 
as  survive.     In  re  Tharp^s  Estate,  1  D.  J.  &  S.  453. 

And  the  same  construction  will  be  adopted  even  if  Gift  over 
there  is  no  gift  over  to  interpret  the  testator's  intention,  material. 
Harman  v.  Dickenson,  IB.  C.  C.  91,  see  84  B.  352; 
Williams  v.  James,  20  W.  R.  1010 ;    Tufnell  v.  Burrell, 
20  Eq.  194. 

4.  The  same  will  be  the  case  where  the  will  gives  life  Gfiftg  for 

life  rC' 

estates  with  limitations  expressly  to  issue,  followed  by  a  mainder  to 

•       •  •  « 

gift  on  failure  of  issue  of  any  of  the  tenants  for  life  to  the  jf^  ^te 
surviving  tenants  for  life  for  their  lives  and  then  to  their  without 

"        i»  •!  n  *  /•     n    issue,  to 

issue  and  an  ultunate  gift  over  on  failure  of  issue  of  all  the  survi- 
the  tenants  for  life  ;  and  it  makes  no  difference  whether  J^f"  ^^ 
the  gift  be  to  survivors  for  life  and  then  to  their  issue,  *^®?  ^ 

"  ^       ^  ^    ,  their  issue. 

or  to  survivors  in  like  manner  as  the  original  shares  were 
given.  Lowe  v.  Land,  1  Jur.  377 ;  In  re  Keep's  Will,  32 
B.  122;  In  re  Tharps  Estate,  1  D.  J.  &  S.  453;  Holland 
V.  Allsop,  29  B.  498 ;  H%irrif  v.  Morgan,  L.  R.  3  Eq. 
152 ;  Badger  v.  Gregory,  8  Eq.  78 ;  Waite  v.  Littlewood, 
8  Ch.  70 ;  In  re  Palmer's  Trusts,  19  Eq.  320 ;  Wake  v. 
Varah,  2  Ch.  D.  348. 

There  is  here  the  same  evidence  of  intention  to  benefit 
the  issue,  and  tlic  gift  over  shows  that  survivorship  is 
contemplated,  not  merely  between  the  first  takers  but 
between  the  respective  stirpes. 

A  A  2 


356 


A  CONCISE  TREATISE   ON  WILLS. 


Gift  over 
is  imma- 
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Effect  of 
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When  the 
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vivors is 
not  sub- 
ject to  the 
same  limi- 
tations as 
the  original 
gift. 


General 


The  same  construction  will,  however,  be  adopted  even 
in  the  absence  of  a  gift  over.  Hodges  v.  Foot,  34  B.  349  ; 
Re  Beck's  Trusts,  16  W.  R  189;  37  L.  J.  Ch.  233;  In 
re  ArnolcVs  Trusts,  10  Eq.  252.  See,  however,  Milsom 
V.  Awdrey,  5  Ves.  465 ;  lie  Corbetfs  Trusts,  Johns.  591 ; 
the  latter  case  might,  perhaps,  be  supported  on  the 
ground  that  the  testator  expressly  provided  for  the  sur- 
viving issue  of  the  children  of  the  tenants  for  life,  thus 
excluding  an  intention  of  also  providing  for  children  of 
tenants  for  life  dying  before  the  peiiod  of  accmer, 
besides  which  the  case  was  one  in  which  absolute  gifts 
were  subsequently  cut  down  by  settlement. 

If  accruing  shares  are  given  to  the  survivors  or  survivor 
for  their  joint  lives,  and  after  the  decease  of  the  sur- 
vivor to  the  children  of  the  survivors  or  sumvor,  the 
surviving  tenant  for  life  will  take  the  whole  for  life, 
though  probably  the  children  of  predeceasing  tenants 
for  life  would  take  on  his  death.  Winterton  v.  Crawfurd, 
1  R.  &  M.  407. 

5.  But  if  the  gift  to  survivors  is  not  given  in  the 
same  manner  as  the  original  shares,  there  is  no  evidence 
that  stirpital  survivorship  was  intended,  and  the  word 
will  be  constnied  strictly. 

Thus,  where  the  prior  limitations  being  for  life  with 
remainder  to  childi'en,  the  gift  is  to  survivors  absolutely 
and  not  to  survivors  for  life,  and  then  to  their  children, 
although  there  is  a  gift  over  of  the  whole  upon  death 
of  all  without  issue,  the  intention  to  benefit  the  lines 
of  issue  is  not  sufficiently  indicated  and  sundvors  will 
be  constiTied  strictly.  Twist  v.  Herbert,  28  L.  T.  N.  S. 
489.  A  Jortiori,  where  there  is  no  gift  over.  Leeming  v. 
Slierratt,  2  Ha.  14 ;  Lee  v.  Stone,  1  Ex.  674 ;  Re  Cor- 
hetVs  Trusts,  Johns.  591,  the  residuary  gift.  Browne  v. 
Rainsford,  I.  E.  1  Eq.  384. 

In  such  a  case,  however,  there  may  be  a  general 
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intention  expressed  to  benefit  the  stirpes  and  not  merely  intention 
the  surviving  parents ;   for  instance,  by  a  preliminary  gtir^!  * 
statement  of  intention  that  the  property  in  question  is 
to  be   divided  among  the  children  of  several   parents, 
without  any  mention  of  survivorship  between  the  parents. 
Hawkins  v.  Ilamerton,  16  Sim.  410. 

6.  It  seems  when  the  original  limitations  are  for  life,  ?,*^ect  of 
with  remainder  to  children  in  tail,  and  if  any  of  the  pai-ents  for 
tenants   for  life   die   without   children  to  the  surviving  ^ainder  to 
tenants  for  life  in  tail,  followed  by  a  gift  over  in  case  of  a  cMidren  in 

tail,  and  if 

total  failm*e  of  issue  of  all  the  tenants  for  life,  the  stir-  any  parents 

pital  construction  would    not  be  adopted.     See  Maden  children, 

V.  Taylor,  45  L.  J.  Ch.  569.     See,  however.  Cooper  v.  ^^>^^  ""^■ 

MacdonaM,  16  Eq.  258.  parents  in 

tail. 

7.  When  absolute  interests  are   given  to  a  class  of  where  the 
children  in  the  first  place,  and  the  shares  of  daughters  ^}^^^  ^^ 

^  '  ^         .      daughters 

are  afterwards  directed  to  be  settled  upon  them  for  their  are  dircc- 
lives,  with  remainder  to  their  issue,  and  if  any  die  with-  settled 
out  issue  to  the  survivors,  not  merely  of  the  daughters  ^^''.;?.^^^ 

'  *f  o  over  if  they 

but  of  the  whole  class  of  children,  though  the  accruing  die  without 

,  -,,,,  «.  ^  •     J    I        t        children  to 

shares  of  the  daughters  may  be  given  subject  to  the  thesurvi- 
same  limitations  as  the  original  shares,  survivors  will  be  l^^  ^^°^ 
construed  strictly.     De  Garagnol  v.  Liardet,  32  B.  608 ;  daughters. 
Re  Usticke,  35  B.  339.  See  Nevill  v.  Boddani,  28  B.  654. 

8.  Upon  similar  principles  if  there  is  an  absolute  gift  ^*^*  o^?^ 

,  .     .  .  .  ,         ^  survi- 

to  several,  with  a  gift  to  their  issue  if  they  die  leaving  yors  sub- 
issue,  and  if  any  die  without  issue  to  the  survivors,  sub-  ^e° 
ject  to  the  same  executory  limitation  in  favour  of  issue  ^^j^^^J^g 
as  the  original  shares,  survivorship  will  be  referred  to  the  original 

sift. 

the  stirpes,  and  not  merely  to  the  individuals.  Eyre  v. 
Marsden,  2  Kee.  564,  4  M.  &  Cr.  231 ;  Crosa  v.  Maltby, 
20  Eq.  378  ;  see  Le  Jeiine  v.  Le  Jeune,  2  Kee.  701. 

But  if  the  gift  to  survivors  is  absolute  and  not  subject 
to  the  same  defeasibility  in  favour  of  issue  as  the  original 
shares,  survivors  must  be  construed  strictly,  though  there 
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The  period 
of  diiitribu- 
lion  IB  the 
limit  of 
defeasi* 
bility. 


Direct  gift 
to  seyeial 
or  the 
Burrivon. 


may  be  a  gift  over  in  the  event  of  the  death  of  all  the 
legatees  without  issue.  Ferguson  v.  Dunbar,  3  B.  C.  C. 
468  n. 

At  what  Period  a  Clause   of   Survivorship  Ceases 

TO  Operate. 

In  gifts  to  survivors  two  further  questions  arise ;  in  the 
first  place,  when  is  the  class  of  survivors  to  be  ascei*tained  ? 
in  the  second  place,  when  do  the  interests  become  inde- 
feasible ? 

1.  The  general  rule  is  that,  when  the  survivorship  is 
upon  death  merely,  the  time  of  distribution  is  the  limit  of 
defeasibility.  "  Survivorship  is  to  be  referred  to  the  period 
of  division.  If  there  is  no  previous  interest  given  in  the 
legacy,  then  the  period  of  division  is  the  death  of  the  tes- 
tator, and  the  survivors  at  his  death  will  take  the  whole 
legac3\  But  if  a  previous  life  estate  be  given^  then  the 
period  of  division  is  the  death  of  the  tenant  for  life,  and  tlie 
survivors  at  such  death  will  take  the  whole  legacy.'*  Crippn 
v.  Wookott,  4  Mad.  11 ;  Stevenson  v.  QuUan,  18  B.  590  ; 
Neathivay  v.  Read,  8  D.  M.  &  G.  18 ;  Hoivard  v.  Collins, 
6  Eq.  349. 

This  is  the  case  whether  the  only  gift  is  in  the  dii*ec- 
tion  to  divide,  as  in  Crippa  v.  Wookott,  or  whether  there 
is  already  a  prior  complete  gift  independent  of  that 
direction*    Heam  v.  Baker,  2  K  &  J.  888. 

The  same  rule  applies  to  realty  as  to  personalty. 
In  re  Gregson's  Trust  Estate,  2  D.  J.  &  S.  428. 

If  the  tenant  for  life  dies  in  the  lifetime  of  the  testator 
the  survivors  are  fixed  at  the  testator's  death.  SpurreU 
Y.  Spnrrell,  11  Ha.  54 ;  Daniell  v.  Daniell,  6  Ves.  297. 

a.  Thus,  in  the  case  of  a  direct  gift  to  several  or  the 
survivors,  those  who  survive  the  testator  take  the  whole, 
SpurreU  Y,  SpurreU,  11  Ha.  54,  17  Jur.  765. 

If  payment  is  postponed  till  the  age  of  twenty-one,  sur« 
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vivorsliip  refers  to  that.  Forrester  v.  Smith,  2  Ir.  Ch.  70 ; 
VorleyY,  Richardson ,  8  D.  M.  &  G.  126. 

fc.  If  there  is  a  gift  for  life,  followed  by  a  gift  to  several  Future  gift 
or  the  survivors,  or  by  a  gift  to  several,  and  if  any  die,  to  qj.  tho**^^ 
the  survivors,  those  who  survive  the  period  of  distiibu-  ^^rvivors. 
tion  take  indefeasibly.     Cripps  v.  TFoolcott,  4  Mad.  15  ; 
Whitton  V.  Field,  9  B.  369  ;  Naylor  v.  Robson,  34  B.  671 ; 
Vorleyy.  Riclmrdson,  8  D.  M.  &  G.  126;  see  Wordsworth 
v.  Wood,  1  H.  L.  129. 

c.  In  the  same  way,  if  there  is  a  gift  for  life,  and  then  Gift  upon 
to  the  children  of  the  tenant  for  life  who  attain  twenty-  ge™*to  a 
one,  and  in  default  of  such  children  to  a  class  of  sur-  class  of 

survivors. 

vivors,  the  survivorship  refers  to  the  period  when  the 
prior  gift  fails.  Macdonald  v.  Brycc,  16  B.  581 ;  Carver 
V.  Burgess,  18  B.  541, 7  D.  M.  &  G.  96 ;  Taylor  v.  Bever- 
ley, 1  Coll.  108. 

d.  Upon  the  same  principle,  a  gift  after  a  life  interest  Gifts  to 
to  "  surviving  children  "  goes  to  those  who  survive  the  ing^'^^cMi- 
tenant  for  life.    Hiiffam  v.  Hubbard,  16  B.  579  ;  Steven-  ^^^^^' 
son  V.  Gullan,  18  B.  590;  Thompson  v.  Thompson,  29  B.  period  of 
654  ;  Neathway  v.  Read,  3  D.  M.  &  G.  18.  tionr  ^ 

So  if  there  are  several  life  interests  followed  by  a 
gift  to  a  class  of  survivors,  they  are  ascertained  at  the 
death  of  the  last  tenant  for  life.    Re  Fox's  Will,  35  B. 

168. 

But  if  the  class  of  survivors  are  the  children  of  one  of 
the  tenants  for  life,  perhaps  they  would  be  fixed  at  the 
death  of  their  parent.    Drakeford  v.  Drakeford,  33  B.  43. 

And  if  after  a  gift  to  surviving  children  there  is  a  Contrary 
limitation  giving  the  shares  of  such  of  the  said  children  *"*^'**'*°°- 
who  die  without  issue  before  the  tenant  for  life  to  sur- 
vivors, the  original  limitation  to  surviving  children  must 
refer  to  those  who  survive  the  testator.  Evans  v.  Evans, 
25  B.  81 ;  see  Stringer  v.  Phillips,  1  Eq.  Ab.  298,  pi.  11, 
1  P.  Wms.  97  n. 
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2.  The  ordinary  rule  may,  however,  be  excluded  by  the 
language  of  the  will. 

Thus,  if  the  testator  provides  for  the  children  of 
legatees  between  whom  there  is  to  be  survivorship  only 
in  case  they  do  not  survive  him,  or  gives  large  powers  of 
making  advances  during  the  lifetime  of  the  tenant  for 
life  to  legatees  among  whom  there  is'  to  be  survivorship, 
it  may  appear  that  survivors  were  to  be  determined  at 
his  death.  Rogers  v.  Towsie,  9  Jur.  575 ;  Blachnore  v. 
Snee,  1  De  G.  &  J.  455. 

And,  perhax)8,  if  the  gift  to  survivors  is  followed  by 
words  of  limitation,  such  as  executors  and  administra- 
tors or  assigns,  the  argument  that  a  personal  enjoyment 
by  the  survivors  was  not  intended  might  prevail,  and 
sumvorship  would  be  referred  to  the  death  of  the  testa- 
tor.  Rose  d.  Verc  v.  Hill,  8  Burr.  1881 ;  Wilson  v.  Bagly, 
8  B.  P.  C.  195. 

At  any  rate,  this  would  clearly  be  the  case  if  the  gift 
is  after  a  life  interest  to  surviving  children,  or  their  heirs 
and  assigns,  where  the  substitutional  gift  shows  that 
vested  interests  were  intended  to  be  taken  at  the  testator's 
death.    Re  Hopkins'  Trust,  2  H.  &  M.  411. 

8.  If  there  is  a  life  interest  and  a  period  of  division 
as  well,  for  instance,  a  gift  to  A.  for  life,  then  to  a  class 
to  be  paid  at  twenty-one,  with  a  clause  of  survivorship, 
the  question  is  more  complicated.  In  such  cases 
survivorship  refers  most  naturally  to  the  words  with 
which  it  is  placed  in  immediate  connection. 

a.  Therefore,  if  the  gift  is  after  a  life  interest  to  a 
class  to  be  paid  at  twenty-one  with  benefit  of  survivor- 
ship, survivorship  refers  most  naturally  to  the  age  of 
twenty-one  just  before  mentioned.  Tribe  v.  Newland,  5 
De  G.  &.  S.  236 ;  Knight  v.  Knight,  25  B.  Ill ;  Forrester 
V.  Smith,  2  Ir.  Ch.  70 ;  Berry  v.  Briant,  2  Dr.  &  Sm.  1 
Comeck  v.  Wadman,  7  Eq.  80. 
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This  construction  is  assisted  by  a  gift  over  upon  death  Effect  of  a 

gift  over 

of  all  under  twenty-one.     Salisbury  v.  Lanib,  1  Ed.  466,  upon  death 
Amb.  883 ;  Bouverie  v.  Boucene,  2  Ph.  349 ;  Alty  v.  Moss,  ^^j^„ 
34  L.  T.  N.  S.  812.  **«"*?" 

one. 

On  the  other  hand,  it  is  rebutted  if  the  gift  over  is  Gift  over 
upon  death  of  all  before  tlie  tenant  for  life.     Daniell  v.  ^q^  ^l 
Gossett,  19  B.  478 ;  Fisher  v.  Moore,  1  Jur.  N.  S.  1011 ;  ^fj"^^^  ^^f 

life. 

see,  too,  Doe  d.  Liffbrd  v.  Sparrow,  18  East,  859 ;  Gum- 
moe  V.  Hoicesy  23  B.  184, 192. 

fc.  If,  however,  the  direction  as  to  payment  is  inde-  Where  the 
pendent  of  the  gift  to  survivors,  the  ordinary  rule  pre-  roie'pre- 
vails ;  if,  for  instance,  the  gift  is  to  surviving  children  at  ^*^^- 
twenty-one.     Huffam  v.  Hubbard,  16  B.  579 ;  Pope  v. 
Whitco7nbe,  8  Russ.  124 ;  Crozier  v.  Fislier,  4  Russ.  898 ; 
Lill  V.  Lill,  23  B.  446  ;  Daniell  v.  GosseU,  19  B.  478. 

4.  If  the  gift  to  survivors  is  upon  death  without  issue,  When  the 
and  the  bequest  is  immediate,  the  period  of  defeasibility  vlvon  la 
will  not  be  limited  in  the  absence  of  a  contrary  intention,  JJ^JJ^qu^*'*^ 
and  the  gift  to  the  survivors  is  good  whenever  the  deaths  ias«o- 
without  issue  may  occur.     Boivers  v.  Bowers,  5  Ch.  244 ; 
see,  however,  the  remarks  of  V.-C.  Malins  on  this  case, 
11  Eq.  281. 

And  apparently  the  same  rule  will  apply  if  there  is  a 
life  interest.    Ingrain  v.  Soutten,  L.  R.  7  H.  L.  408. 

When  the  Class  of  Survivors  is  to  be  Ascertained. 

1.  In  the  class  of  cases  last  mentioned  where  the  gift  When  the 
is  upon  death  without  issue,  the  survivors  are  ascertained  ^poiTdeath 
whenever  the  event,  upon  which  the  shares  are  given  over,  ^**^°"ij 
occurs.    Leeviing  v.  Sherratt,  2  Ha.  14 ;  Nevill  v.  Bod-  Bumfore 

are  ascer- 

dam,  28  B.  554  ;  Maden  v.  Taylor,  45  L.  J.  Ch.  569.         tained 

2.  Whether  the  last  survivor  would  take  indefeasibly  ^^n^  *^^ 
seems  doubtful  happens. 

It  has  been  held  that  when  interests  are  given  to  the^iast' 
several  persons  for  life  with  remainder  to  their  children  "^wf^^or 
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and  in  the  event  of  any  of  them  d3'ing  without  issue,  the 
shares  of  those  so  dying  are  given  to  the  survivors  abso- 
lutely, in  the  event  of  the  last  survivor  dying  without 
issue,  such  last  survivor  will  take  his  share  absolutely, 
the  share  being  carried  back  to  him  by  the  survivorship 
clause.  Maden  v.  Taylor,  46  L.  J.  Cb.569.  The  difficulty  of 
this  construction  is  that  it  reads  survivors  in  two  different 
senses.  The  share  of  a  legatee  dying  without  issue  and 
leaving  several  survivors  would  go  to  them — ^that  is  to 
say,  to  those  who  survive  the  event ;  on  the  other  hand, 
the  share  of  the  last  surviving  legatee  dying  without 
issue  is  carried  back  to  him  not  as  survi^dng  the  event, 
but  as  the  longest  liver.  See  Re  Bates,  11  W.  E.  768, 
and  Ee  Corhetfs  Trusts,  Joh.  591,  where,  in  similar  cases, 
it  was  held  that  there  was  an  intestacy  as  to  the  share  of 
the  last  survivor.  It  may  be  noticed  that  no  cases  bear- 
ing on  this  point  appear  to  have  been  cited  in  Maden  v. 
Taylor,  and  the  suit  being  a  friendly  one  the  question 
seems  hardly  to  have  been  argued  by  counsel. 

8.  In  those  cases  where  the  period  of  defeasibility,  or 
the  period  during  which  the  gift  to  survivors  is  to  take 
effect  is  limited,  another  difficulty  arises  with  regard  to 
the  time  at  which  the  class  of  survivors  is  to  be  fixed. 
The  question  is  whether  the  shares  of  those  dying  go  over 
immediately  to  smTivors,  or  whether  only  those  can  take  as 
survivors,  who  survive  the  period  of  defeasibility. 

a.  If  there  is  no  vested  gift,  but  only  a  gift  to  sur- 
vivors after  a  life  interest,  or  upon  a  contingency,  there 
is  no  difficulty,  and  the  class  to  take  is  ascertained  at 
the  time  of  division,  or  when  the  contingency  happens. 
Hoicard  v.  Collins,  5  Eq.  349  ;  Carver  v.  Burgess,  18  B. 
541,  7  D.  M.  &  G.  96 ;  Pritchard's  Trusts,  8  Dr.  163. 

b.  When  there  is  a  vested  gift  with  a  divesting  clause 
in  favour  of  survivors  upon  death  merely,  as,  for  instance, 
to  a  class,  and  if  any  die  to  the  survivors^  the  class  to 
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take  will  be  ascerbunecl  at  the  time  when  the  shares  be« 
come  indefeasible,  that  is  to  sa}**,  at  the  time  of  distribu- 
tion, so  that  if  there  are  no  survivors  at  that  time  the 
original  gifts  are  not  divested.  Cambridge  y.  Rous,  25  B. 
409. 

c.  But  when  the  gift  is  to  a  class,  with  a  gift  to  sur-  q-^^  ^ 
vivors,  if  any  die  before  the  tenant  for  life  or  before  the  survivors 
period  of  distribution,  so  tliat  no  question  as  to  the  period  legatees 

/I  1   i>       »i  -fA  •  clie  liefore 

of  defeasibility  can  arise  :  the  period 

(i.)  If  the  gift  is  direct  to  be  paid  at  twenty-one,  and  jfo^*"^""" 
if  any  die  under  twenty-one,  to  the  survivors  as  tenants  in  Direct  gift 
common,  the  current  of  authority  seems  to  show  that  the  Jj  tw^y- 
share  of   a  legatee  dying  under  twenty-one  will  go  to  one,  and  if 

any  die 

those  who  sumve  him,  though  such  survivors  may  not  sui'-  undpr 
vive  the  period  of  distribution,  or  even  the  testator  where  one^to  the 
the    gift   is    to   individuals,   in  which   latter   case  the  s"'^*^**"- 
accrued  share  will  lapse.    Ew parte  West,  1  B.  C.  C.  575; 
Rickett.Y.  GuiUemardy  12  Sim.  88;    see,  too,  Rudge  y. 
Barker y  Ca.  temp.  Talb.  124,  and  cases  there  cited ;  War- 
lidge  v.  Churchill,  3  B.  C.  C.  465  ;  Pain  v.  Benson,  3  Atk. 
*  80 ;  Sillick  v.  Booth,  1  Y.  &  C.  C.  121,  739 ;  Bardon  v. 
Bardon,  16  Ir.  Ch.  415  ;  see  Wakefield  v.  Dyott,  7  W.  R. 
31,  4  Jur.  N.  S.  1098. 

(ii.)  If  the  gift  is  after  a  life  interest  to  several,  and  if  Future  gift 
^ny  die  before  the  tenant  for  life  to  the  survivors  as  ^f7^^* 

"  and  II  any 

tenants  in  common,  it  appears  to  be  now  settled  that  sur-  d»e  ^o" 

•  1  1  •  1  the  tenant 

vivors  means  those  who  sm'vive  the  tenant  for  life,  and  for  life,  to 
therefore  those  who  survive  the  tenant  for  life  will  take  !Ji!L^'^'^^' 
the  whole,  while,  on  the  other  hand,  if  none  survive  the 
tenant  for  life  the  prior  interests  are  not  divested.  Little- 
johns  V.  Household,  21  B.  29 ;  Marriott  v.  AbeU,  7  Eq. 
478 ;  see  Hunter's  Trusts,  L.  R.  1  Eq.  295.  Bright  v. 
Botce,  8  M.  &  K.  816  if  contra,  must  be  considered  over- 
ruled. It  may,  however,  perhaps  be  classed  under  the 
preceding  head,  as  the  disposition  was  not  of  a  fund  in 
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possession  to  a  tenant  for  life  with  remainder,  but  of 
a  reversionary  fund  subject  to  a  prior  life  interest,  to  be 
paid  upon  its  falling  in.  See,  too,  Vorley  v.  Richardson, 
8  D.  M.  &  G.  126. 

(iii.)  The  testator  may,  however,  show  that  he  in- 
tended survivorship  to  be  between  the  legatees,  and  not 
to  have  reference  to  the  period  of  distribution. 

If,  for  instance,  the  gift  is  to  A.  for  life,  and  then 
to  B.  and  C.  equally,  and  if  either  die  in  A.'s  life  to 
the  survivor  of  them  the  said  B.  and  C,  his  executors, 
administrators,  or  assigns,  there  is  a  strong  indication 
that  ^the  smTivorship  intended  was  between  B.  and  C, 
and,  therefore,  upon  B.'s  death  in  A.'s]life,  C.  imme- 
diately becomes  entitled  in  remainder  to  the  whole. 
White  V.  Baker,  2  D.  F.  &  J.  55. 

d.  If  the  gift  is  if  any  die  without  issue  before  the 
period  of  distribution  to  survivors,  the  point  seems  to  be 
more  doubtful. 

(i.)  If  there  is  a  gift  in  the  event  of  any  d^'ing  before 
the  period  of  distribution  leaving  issue  to  such  issue, . 
and  if  any  die  before  the  period  of  distribution  without 
issue  to  the  survivors,  since  the  gift  to  the  issue  takes 
eflfect  upon  the  death  of  the  parent,  survivorship  refers 
to  the  same  point  of  time,  namely,  the  death  of  the 
person  dying  without  issue.  Ive  v.  King,  16  B.  46 ; 
Eyre  v.  Marsden,  2  Kee.  564,  4  M.  &  Cr.  231 ;  Wilmott 
V.  Fl€2vitt,  13  W.  R.  856,  11  Jur.  N.  S.  828. 

(ii.)  On  the  other  hand,  if  the  original  gift  is  to  a 
class  living  at  the  period  of  distribution,  it  seems  more 
natural  to  refer  the  survivorship  to  the  same  period. 
Essex  V.  Clement,  30  B.  525. 

(iii.)  And,  perhaps,  the  same  will  be  the  case  where 
the  gift  is  not  of  the  shares  of  those  dying  before  the 
period  of  distribution  without  issue  to  survivors,  but 
the  whole  fund  is  du^ected  to  be  divided  in  the  event 


GIFTS  TO  SURVIVORS.  365 

of  any  dying  before  the  period  of  distribution  among 
the  surviyors,  implying  that  the  whole  fund  is  to  be 
kept  together  till  the  period  of  distribution,  and  then 
divided  among  a  class  of  persons  capable  of  personal 
enjoyment.  Watson  v.  Englandy  15  Sim.  1.  See  Re 
Johjiaon's  Trusts,  10  L.  T.  N.  S.  455, 

(iv.)  Where  there  are  none  of  the  indications  of  inten-  Crowdcr  r. 
tions  above  mentioned,  it  seems  doubtful  what  the  rule   You^^, 
would  be.     Crowder  v.  Stone,  3  Russ.  217 ;  and  Young  v.  ^^^^^^* 
Robertson,  4  Macq.  814,  appear  to  be  in  direct  conflict 
on  the  point,  and  the  latter  being  a  Scotch  case,  it  is 
difficult  to  say  how  far  its  authority  would  be  followed, 
especially  as    it   is  in   other  respects  not  entu'ely  in 
harmony  with  the  current  of  English  authority.    As  far 
as  principle  or  convenience  goes  the  arguments  seem  to 
be  fairly  balanced. 

A  gift  over  upon  death  without  issue  means  death 
without  issue  at  any  time,  in  the  absence  of  an  indica- 
tion of  intention  to  limit  the  period  of  defeasibility. 
The  class  of  survivors,  therefore,  would  have  to  be  fixed 
whenever  the  contingency  happens,  and  there  seems  no 
reason  for  saying  that  the  mere  limiting  of  the  period 
of  defeasibility  should  introduce  a  contingency  into  the 
bequest  to  survivors  and  make  the  gift  of  accruing  shares 
conditional  upon  surviving  the  period  of  defeasiblity. 

The  gift  over  to  survivors,  being  upon  death  without 
issue,  it  is  the  failure  of  issue  of  members  of  the  original 
class  which  is  the  leading  motive  in  the  testator's  mind, 
and  not  death  before  the  period  of  enjoyment.  The 
share  is  given  to  survivors  not  because  the  original  mem- 
bers of  the  class  do  not  live  to  enjoy  it,  but  because 
they  have  no  childi-en  to  benefit.  The  intention  is  to 
benefit  not  only  the  original  class  but  their  chikU-en, 
whereas,  if  the  survivoi*s  are  not  fixed  till  the  time  when 
the  shares  become  indefeasible,  children  of  such  members 
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of  the  original  class  as  die  before  that  time  will  take  no 
interest  in  the  shares  of  those  who  die  without  issue,  aii 
argument  wliich,  as  already  remarked,  becomes  conclu- 
sive if  there  is  a  prior  gift  to  the  children  of  those  who 
die  leaving  children. 

On  the  other  hand,  if  the  shares  go  over  at  once, 
and  several  die  without  issue  in  the  lifetime  of  the 
tenant  for  life,  the  representatives  of  the  longer  livers 
will  take  more  than  the  representatives  of  those  dying 
previousl}'',  while  the  representatives  of  the  person  dying 
first  will  take  nothing,  and  it  may  be  said  that  this 
can  hardly  have  been  the  testator's  intention ;  but  he 
would  probably  have  provided  for  such  a  contingency 
if  he  had  contemplated  it,  and  his  omission  to  do  so 
ought  not  to  affect  the  construction  of  the  will. 

On  the  whole,  however,  it  must  be  admitted  tliat  tlie 
balance  of  recent  authority  is  in  favour  of  the  principle 
adopted  in  Young  \,  Robertson.  See  the  opinion  of  the 
V.-C.  MaHns,  7  Eq.  483,  484. 

d.  What  the  case  would  be  when,  the  gift  being  upon 
failure  of  issue  of  any  of  the  legatees  to  the  survivors, 
the  Couiii  limits  the  period  of  defeasibility  by  con- 
struction to  the  lifetime  of  the  tenant  for  life  tliere  is 
no  authority  to  show.     In  such  a  case  it  would  seem 

» 

the  argmnent  above  mentioned  in  favour  of  immediate 
accruer  would  apply  with  greater  force,  as  the  period  of 
defeasibility  is  only  remotely  present  to  the  testator's 
mind. 


Accrued 
are  not 
subject  to 
the  defeasi- 
bility of 
original 
shares 
without 


Accrued  Shares. 

Clauses  in  a  will  disposing  of  the  shares  of  devisees 
and  legatees  dying  before  a  given  period  or  event,  do  not 
without  a  positive  and  distinct  indication  of  intention 
extend  to  shares  which  have  once  accnied  under  those 
clauses  so  as  to  pass  them  a  second  time.     2?.r  parU 
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West  1  B.  C.  C.  575 ;  Melsom  v.  Giles,  L.  R.  5  C.  P.  express 

^ords. 

614 ;  ih.  6  C.  P.  532 ;  ih.  6  H.  L.  24. 

Therefore  accrued  shares  will  not  pass  under  the  word 
share  or  portion.  Cambridge  v.  EouSy  25  B.  416 ;  Bright 
V.  Howe,  3  M.  &  K.  316. 

But  accrued  shares  will  go  with  original  shares  if  there 
is  an  intention  expressed  that  ihey  should  do  so. 

1,  If,  for  instance,  accrued  shares  are  directed  to  go  Accrued 

sh&res  di* 

in  the  same  manner  as  original  shares.    CiirshamY.  New-  rected  to 
livid,  2  B.  145;   MiUom  v.  Aicdry,  5  Ves.  465  ;   Eyre  v.  f^^^^^ 
Marsden,  4  My.  &  Cr.  231 ;   MeUom  v.  Giles,  L.  R.  6  »»»»«»• 
H.  L.  24. 

2.  And  when  original  and  accrued  shares  have  once  Consolida- 
been  consolidated  by  a  direction,  for  instance,  that  they  original 
are  to  go  in  the  same  manner,  "  there  is  no  occasion  to  craed^ 
carry  on  any  separate  account  of  the  original  share  from  scares* 
the  accrued  share,"  and  both  will  pass  mider  the  word 
share.    lie  Hutchinson,  5  De  G.  &  S.  681. 

8.  If  "his  or  her  share   or  shares*'  are   spoken  of  Words ap- 

-  1  •    •      1     T.         r        I.  •        1        .  plicable  to 

where  only  one  original  share  has  been  previously  given,  accrued 
so  that  the  words  cannot  be  satisfied  reddendo  singula  *'^"*- 
singidiSf  as  might  be  the  case  if  the  words  were  "  his, 
her,  or  their  share  or  shares.'*     Wibnott  v.  Flewitt,  13 
\V.  R.  856. 

And,   apparently,   "  share  and  shares  and   interest," 
•would  carry  accrued  shares.     Douglas  v.  AndretcSy  14  B. 

847. 

4.  Accrued  shares  will  pass  where  the  testator,  though  Where  the 
he  speaks  of  individual  shares,  yet  shows  that  he  looks  treated  as 
on  the  fund  as  existing  at  the  period  of  distiibution  as  ^^^^^j. 
an  aggregate  and  previously  undivided  fund  by  speaking 
of    it,   for    instance,    as   the   trust  fund.      Worlidge  v. 
Churchill,  3  B.  C.  C.  465 ;   Leeming  v.  Sherratt,  2  Ha. 
14;   Sillick  v.  Booth,  1  Y.  &  C.  C.  121,  739 ;  Barker  v. 
Lea,  T.  &  R.  413. 
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whole 
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Where  the 
gift  is 
residuary. 


Accrued 
shares  are 
primd 
facie  not 
subject  to 
the  restric* 
tion  of 
origina] 
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So,  where  the  whole  fund  is  given  to  a  class,  with 
benefit  of  survivoi'ship,  the  words  of  survivorship  apply 
to  the  whole,  accrued  as  well  as  original  shai*es.  In  re 
CraichalVs  Trusts,  2  Jur.  N.  S.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence 
of  the  same  intention.  In  such  a  case  "  share  must 
have  been  meant  to  include  every  interest  accruing  as 
well  as  original,  for  otherwise  the  estate  would  go  away 
from  the  issue  piecemeal,  whereas,  it  is  obvious,  notliing 
was  intended  to  go  over,  but  that  all  should  go  over  at 
once  on  failure  of  the  issue  of  all  the  children,  as  if  all 
but  one  had  died  without  issue  who  was  intended  to 
take  all.'*  Doe  d.  Clift  v.  Birkhead,  4  Ex.  110;  Dmiglas 
V.  Andreics,  14  B.  847 ;  Button  v.  Crowdpy  83  B.  272. 

6.  And  if  the  bequest  is  of  residue,  the  presumption 
against  intestacy  will  assist  tlie  Court  in  passing  accraed 
with  original  shares.  Goodman  v.  Goodman,  1  De  G.  & 
Sm.  695. 

7.  Accinied  shares  are  similai*ly  not  liable  to  the  same 
restrictions  as  original  shares  in  the  absence  of  a  clearly 
expressed  intention  so  to  restiict  them.  Gibbons  v. 
Langdon,  6  Sim.  260;  Ware  v.  Watson,  7  D.  M.  &  G. 
248 ;  and,  on  tlie  other  hand,  Trickcy  v.  Trkkcy,  3  M,  & 
K.  560 ;  Jannan's  Trusts,  L.  R.  1  Eq.  71. 


CHAPTER  XXIX. 

the  consteuction  op  gifts  ovee. 

Gifts  Over  upon  Death  before  Vesting. 

A  gift  over  of  the  share  of  a  legatee  who  dies  before  Gift  over 
attaining  a  vested  interest  takes  effect  if  the  legatee  dies  before^^*^ 
in  the  lifetime  of  the  testator,  whether  under  or  over  7?*"*^-. 

WtK.08  OiICCw 

the  age  appointed  for  vesting.     Re  GaiUkeWs  Trusts,  on  the 

ID  Jcjq.  ooo.  legatee 

A  gift  over  upon  the  death  of  the   legatees  before  ^J^the 
attaining  a  vested  interest^  refers  primd  fade  to  death  testator. 
before  vesting  in  interest.  X^^ 

This  is  the  case  whether  the  gift  be  immediate  or  in  A<^  ^^^^ 

to  yesting 

remainder.     Parkin  v.  Hodgkinson,  15   Sim.  293 ;    Re  in  interest. 
Arnold's  Estate,  83  B.  163;   Richardson  v.  Power,  19 
C.  B.  N.  S.  780. 

If,  however,  the  gift  over  be  to  persons  living  at  the  When  the 
period  of  distribution  there  is  a  strong  argument  that  ^J^^^^ 
the  word  vested  was  used  as  equivalent  to  vested  in  1*7^8  at 

■*■  the  penod 

possession  :  Young  v.  Robertson,  4t  Macq.  814,  where  the  of  distri- 
gift  over  upon  the  death  of  any  before  attaining  a 
vested  interest  was  to  the  survivors,  which  was  read  as 
equivalent  to  those  who  survive  the  period  of  distri- 
bution, and  Oreenhalgh  v.  Bates,  L.  R.  2  P.  &  D.  47, 
where  the  gift  over  was  to  the  next  of  kin  of  the  tenant 
for  life,  who  could  not  be  ascertained  till  her  death. 
So,  if  the  legacies  would  be  vested  in  interest  at  the 
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testator's  death  and  the  gift  over  is,  if  any  of  the  legatees 
die  during  the  testator's  life,  or  after  his  decease,  with- 
out attaining  vested  interests,  vested  must  mean  vested 
in  possession.     King  v.  CuUen,  2  De  G.  &  S.  252. 
Vested  And,  in  the  same  way,  the  testator  may  show  that  he 

equi^^ent    ^^^^  "  vested  "  in  the  gift  over,  as  equivalent  to  "  paid," 
to  paid.       jf  ^Q  g^  gygj.  jg^  if  imy  ^Q  before  their  share  should  be 

vested  as  aforesaid,  when  only  directions  as  to  payment 
have  been  previously  given.  SiUick  v.  Booth,  1  Y.  &  C. 
C.  121,  126. 


Gifts  Oveb  upon  Death  before  Payment. 

Gift  over         A.  In  the  case  of  a  direct  gift,  followed   by  a  gift 
before  pay-  <^ver,  if  any  of  the  legatees  die  before  their  legacies  are 

ment  after     payable, 
an  imme-  *^ 

diate  gift         1.  If  a  period  for  payment  is  appointed  the  gift  over 
period  of      takes  effect : 

payment.  ^^  j£  ^j^^  prior  legatee  dies  in  the  testator's  lifetime, 
whether  after  the  age  fixed  for  payment  or  not.  Walker 
V.  Main,  IJ.  &  W.  1 ;  GaiUkeWs  Trust,  16  Eq.  886. 

h.  K  the  prior  legatee  survives  the  testator,  but  dies 
before  the  time  fixed  for  pa3auent.     Jenkins  v.  Jenkins, 
Belt's  Supplement,  264 ;   BammeU  v.  GiUow,  9  Jur.  704 ; 
and  see  Woodhume  v.  Woodbume,  8  De  G.  &  S.  648. 
Where  no         2.  If  no  time  is  fixed  payable  refers  to  the  testator's 
paymenris  death.     RammeU  v.  OiUow,  9  Jur.  704 ;   CoUins  v.  Mac- 
appointed,   pherson,  2  Sim.  87 ;  Cort  v.  Winder,  1  Coll.  320. 
Gift  over         B.  If  there  is  a  life  interest,  followed  by  a  bequest  to 
before^^y^  certain  persons,  and  a  gift  over  in  the  event  of  death 
"h*^*  th      l>6f'^re  the  respective  legacies  become  payable,  no  time 
is  a  life       being  appointed  for  division  or  payment,  the  gift  over 
takes  effect  with  respect  to  those  legatees  who  die  before 
the  tenant  for  life.     Crowder  v.  Stone,  8  Buss.  217; 
Crestvick  v.  OaskeU,  16  B.  677. 
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The  word  entitled,  however,  is  more  easily  susceptible  Meaning  of 
of  the  meaning  vested  than  the  word  payable,  and  it  ^^T°"* 
will  accordingly  be  taken  to  mean  entitled  in  right  and  *^*led." 
not  in  possession  and  referred  to  the   death  of   the 
testator  and  not   of  the   tenant  for  life,  if  the  latter 
meaning  would  have  the  effect  of  divesting  a  previously 
vested  gift.     See  Commissioners  of  Charitable  Donations 
V.  Cotter,  2  D,  &  Wal.  615,  1  D.  &  War.  498 ;   Hender- 
son V.  Kennicott,  2   De  G,  &   S.   492.     See  Beale  v. 
Connolly,  I.  E.  8  Eq.  412;   Jopp  v.  Wood,  28  B.  63, 
2  D,  J.  &  S.  323. 

C.  If  there  is  a  life  interest  as  well  as  a  period  of  Effect  of 

gift  over 

payment  the  question  is  more  complicated.  upon  death 

The  most  numerous  cases  on  this  head  have  occurred  menrXen 
in  marriage  settlements,  where,  in  addition  to  the  lean-  ^®"i!^ 
ing  in  favour  of  vesting,  the  Court  is  assisted  by  the  and  a 
legal  presumption  that  the  children  were  intended  to  be  payment 
provided  for  at   the    time  when    their    portions  were 
wanted,  whether  they  survived  the  tenant  for  life  or  not. 
See  Emperor  v.  Rolfe,  1  Ves.  sen.  208. 

The  same  rules  of  construction  are  however  applicable 
to  wills. 

1.  Thus  if  there  is  a  gift  to  A.  for  life,  followed  by  a  Bffect  of 
bequest  to  his  children,  whether  at  twenty-one,  or  pay-  of  the** 
able  at  twenty-one,  with  a  gift  over  on  death  before  ^^'^^j^ 
the  legacy  is  payable,  the  gift  over  is  good  as  regards  testator. 
legatees  who  die  in  the  testator's  lifetime,  whether  under 

or  over  twenty-one  :  Walker  v.  Main,  1  J.  &  W.  1 ;  the 
share  of  Mary  Main,  who  it  appears  had  attained  twenty- 
one.     See  OaitskeWs  Trust,  15  Eq.  386. 

2.  If  there  is  a  gift  to  A.  for  life  followed  by  a  con-  Bequest 
tingent  bequest  to  his  children,  as,  for  instance,  to  the  ^n^-° 
children  at  twenty-one,  or  to  be  vested  at  twenty-one,  i"*^™? 

y  '  */  '   twenty-one 

and  a  gift  over  in  the  event  of  death  before  the  shares  w  i^ide- 
are  payable,  if  the  word  payable  were  taken    in    its  that  ago. 
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ordinary  meaning  as  referring  to  the  time  at  which  the 
money  is  actually  distributable,  it  would  involve  the 
double  contingency  of  surviving  the  tenant  for  life  and 
attaining  twenty-one,  and  therefore  the  Court  confines 
it  to  the  latter,  which  is  the  event  when  the  bequest 
is  most  likely  to  be  required,  and  this  is  the  case 
whether  there  is  provision  for  the  issue  of  the  children 
or  not.  Mendham  v.  Williams,  L.  E.  2  Eq.  896 ;  Mo- 
catta  V.  Lindo,  9  Sim.  56  ;  Jones  v.  Jones,  18  Sim.  561 ; 
Bouverie  v.  Bouverie,  2  Ph.  849. 

The  same  will  be  the  case  whether  the  word  used  is 

"received"  or  "receivable:"  West  v.  Miller,  6  Eq.  59; 

Dodgson's  Trust,  1  Dr.  440 ;  or  "  entitled  in  possession," 

or  "entitled  to  the  receipt,"  or  "entitled  to  payment," 

or  "  before  they  have  received  or  become  possessed." 

Re  Yates'  Trust,  21  L.  J.  Ch.  281 ;   Harvard  v.  James, 

28  B.  528;   Re  Williams,  12  Beav.   817;   RammeU  v. 

GiUow,  9  Jur.  704. 

Effect  of  8.  When  the  shares  of  daughters  are  directed  to  be 

toueaeof    vested  at  twenty-one,  or  marriage,  and  there  is  a  gift 

beforetiie^  over,  if  any  of  the  legatees  die  before  their  shares  are 

time  of        payable  to  their  issue,  there  seems  to  be  some  doubt 

payment, 

when  the  whether  it  would  not  be  necessary  to  construe  "pay- 
to  b^^ed  ^^^^  "  ^  i^s  ordinary  meaning,  since  a  daughter  could  not 
die  leaving  issue  before  her  share  becomes  payable  if 
"  payable  "  meant  "  vested." 

It  seems,  however,  that  if  the  gift  over  is  simply  of 
the  shares  of  legatees  who  die  before  the  time  of  pay- 
ment, the  construction  would  not  be  affected  by  this 
fact.     Mendham  v.  Williams,  L.  R.  2  Eq.  896. 

On  the  other  hand,  if  the  gift  over  is  not  simply  of 
their  shares,  but  of  the  shares,  to  which  the  parents 
would  have  been  entitled  if  living,  since  the  parents 
would  have  been  entitled  to  nothing  unless  they  survived 
the  period  of  vesting,  and  the  daughters  could  not  have 


at  mar- 
riage. 
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had  issue  without  taking  vested   shares,  payable   will 
have  its  literal  meaning.    Day  v.  Radcliffe,  24  W.  R.  961. 

Probably,  however,  Mendham  v.  Williaina,  and  Day  v. 
Radcliffe,  cannot  stand  together. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  Whore 
and  payment  only  is  postponed  and  there  is  no  provision  vested  gift 
for  the  issue  of  the  children,  and  a  gift  over  in  the  event  ^  ^^iy, 
of  death  before  the  shares  become  payable :  as,  for  in-  <»ne. 
stance,  to  A.  for  life  and  then  to  his  children,  to  be 
divided  at  twenty-one,  with  a  gift  over  if  any  die  before 
their  shares  are  payable,  in  this  case  payable  will   be 
held  to  mean  attaining  twenty-one,  for  otherwise  the 
issue  of  those  children  would  not  take  who  died  in  the 
lifetime  of  the  tenant  for  life  over  twenty-one.     Hallifax 
V.  Wilson,  16  Ves.  168  ;    Walker  v.  Main,  1  J.  &  W.  1 ; 
Salisbury  v.  Lamby  1  Ed.  465 ;  Re  Williams,  12  B.  817 ; 
Hay  ward  v.  James,  28  B.  628. 

The  construction  will  be  the  same  where  the  issue 
only  of  such  children  are  provided  for  as  die  under 
twenty-one.     Mocatta  v.  Dindo,  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  When  the 
to  children  vested  at  their  births,  and  the  time  of  thoeedyiD 
division  is  alone  postponed  with  provision  for  the  issue  ^^?^  *^« 

■^       *  ^  -^     ^  penod  of 

of  children   dying  at  any  time  during  the  life   of  the  diatribu- 
tenant  for  life,  and  a  gift  over  if  they  die  before  the  proyided 
legacies  become  payable,  the  word  payable  will  bear  its  ^y^^* 
ordinary  meaning  and  refer  to  the  death  of  the  tenant 
for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her 
children,  to  be  transferred  to  them  at  twenty-one,  and  if 
any  die  before  their  shares  are  payable,  leaving  issue,  to 
such  issue,  and  if  any  die  before  their  shares  are  payable 
without  issue  over,  since  the  fund  becomes  actually  pay- 
able on  the  death  of  the  tenant  for  life,  and  there  is  no 
reason   to   adopt    any  other    construction  in  order  to 
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favour  the  issue,  who  are  abeady  provided  for,  the  gift 
over  will  be  good  on  the  death  of  the  legatees  during 
the  life  of  the  tenant  for  life,  though  they  may  have 
attained  twenty-one.  Willmotfs  Trust,  7  Eq.  582 ;  CheU 
V.  CheU,  23  W.  E.  252. 

It  may,  however,  be  noticed  that  the  construction  of 
payable,  as  meaning  attaining  twenty-one,  especially  in 
cases  under  the  first  head,  is  materially  assisted  by  such 
words  as  "  to  be  paid,"  or  "  payable  "  at  twenty-one,  and 
"  it  is  no  strain  to  understand  the  testator  as  adverting 
merely  to  the  age  of  twenty-one,  which  he  had  just 
before  appointed  as  the  period  of  payment."  HaUifax  v. 
Wilson,  16  Ves.  168. 

6.  If  the  death  of  the  tenant  for  life  is  the  earliest 
period  at  which  the  gift  can  be  payable,  if,  for  instance, 
the  gift  is  to  such  as  survive  the  tenant  for  life,  to  be 
paid  at  twenty-one,  with  a  gift  over  upon  death  before 
the  shares  become  payable,  the  word  payable  would  in 
all  probability  receive  its  ordinary  meaning  and  be  re- 
ferred to  the  period  of  distribution.  Bielejield  v.  Record, 
2  Sim.  864. 
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Gifts  Over  upon  Death  before  actually  Receiving 

THE  Legacy. 

When  it  is  clear  that  the  testator  refers  only  to  legatees 
living  at  his  death,  and  there  is  a  gift  over  if  any  die  be- 
fore their  shares  are  payable,  or  before  receiving  their 
shares,  the  gift  over  cannot  refer  to  death  in  the  lifetime 
of  the  testator.  V.-C.  Kindersley,  in  such  a  case,  held 
that  the  gift  over  was  good  with  regard  to  the  shares  of 
those  who  died  within  a  year  after  the  testator's  death ; 
but,  apparently,  in  such  a  case,  the  Court  would  inquire 
at  what  time  the  money  might  have  been  paid.  ArroW' 
smith's  Trusts,  29  L.  J.  Ch.  775,  6  Jur.  N.  S.  1281  on 
appl.,  2  D.  F.  &  J.  474. 
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If,  however,  the  gift  over  is  in  the  event  of  death  before  Gift  over 
the  legacy  is  actually  paid  or  received,  there  is  some  b^^*^^^ 
doubt  whether  the  gift  over  will  take  effect.  See  Hutcheon  *^^  ^' 

ceipt. 

V.  Mannington,  1  Ves.  jun.  366,  and  Martin  y.  Martin,  L. 
E.  2  Eq.  404. 

According  to  the  earlier  authorities  it  seems  that, 
though  the  Court  will  be  imwilling  to  put  upon  any  words 
a  meaning  which  would  divest  a  previously  vested  gift  if 
the  legatee  dies  before  actually  receiving  it,  nevertheless, 
where  such  an  intention  is  clearly  expressed,  effect  must 
be  given  to  it.     See  Oaskell  v.  Harman,  11  Ves.  497. 

"  If  a  testator  thinks  proper,  whether  prudently  or  not, 
to  say  distinctly,  shewing  a  manifest  intention,  that  his 
legatees,  pecuniary  or  residuary,  shall  not  have  the  lega- 
cies or  the  residue,  unless  they  live  to  receive  them  in 
hard  money,  there  is  no  rule  against  such  intention,  if 
clearly  expressed.  But  that  would  open  to  so  much  in- 
convenience and  fraud,  that  the  Court  is  not  in  the  habit 
of  making  conjectures  in  favour  of  such  an  intention.  In 
the  case  of  Hutcheon  v.  Mannington,  1  admit,  I  thought 
the  meaning  of  those  words  was,  what  they  shall  have  re- 
ceived ;  and  I  thought  so  even  after  the  decision.  The 
use  I  have  since  made  of  that  case  is  as  an  authority, 
that,  if  the  words  will  admit  of  not  imputing  to  the  tes- 
tator such  an  intention,  it  shall  not  be  imputed  to  him." 
Thus,  for  instance,  as  already  noticed,  death  before  re- 
ceiving will  not  mean  before  actually  receiving,  but  before 
being  entitled  to  receive.  See,  too,  Whiting  v.  Force,  2  B. 
671 ;  and  see  In  re  Kirkbride's  Trusts,  L.  E.  2  Eq.  400." 

But  even  when  the  gift  over  is  upon  death  before  actual  N^Hgence 
receipt,  the  negligence  of  an  executor  will  not  be  allowed  ^^^^^^^ 
to  prejudice  the  legatee,  and  an  inquiry  will  be  directed  prejudice 
as  to  the  time  at  which,  with  reasonable  diligence,  the 
legacy  ought  to  have  been  paid.     Law  v.  Thompson,  4 
Euss.  92 ;  Whitma/n  v.  Aitken,  L.  E.  2  Eq.  414.     But  see 
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Martin  v.  Martin,  lb.,  404 ;  Minors  v.  Battison,  1  App. 
C.  429,  according  to  which  cases  it  is  extremely  doubtful 
whether  a  gift  over  upon  death  before  actually  receiving  a 
legacy  would  not  now  be  considered  void  for  uncertainty. 

Gifts  Over  upon  Death  Unmarried  and  without 

Issue. 

Gift  over  1.  Where  vested  interests  are  given  at  twenty-one,  or 
J^^,^  marriage,  a  gift  over  upon  death  unmarried  and  without 
and  with-     iggue  will  mean  never  havin^c  been  married.    Hey  wood  v. 

out  iBsue  ^ 

when  ves-     Heywood,  29  B.  9 ;  Bratt  v.  Matthew,  8  D.  M.  &  G. 

eats  are        ^22 ;  Gonnc  V.  Cooke,  15  W.  R.  576. 

SI^^"^  2.  And,  perhaps,  the  same  construction  would  be 
adopted  where  the  gift  is  to  A.  simply,  and  if  he  dies  un- 
married and  without  issue  over.  The  argument  in  favour 
of  the  construction  being  that  A.'s  interest  would  then  be 
indefeasable  upon  his  marriage.  See  Heywood  v.  Hey- 
wood,  sup. ;  see  In  re  Saunders'  Trusts,  8  K.  &  J.  162  ; 
Radford  v.  Willis,  7  Ch.  7. 

The  case  of  Doe  d,  Baldwin  v.  Rawding,  2  B.  &  Aldl 
441,  is  not  opposed  to  this  view,  since  the  donee  there 
left  a  husband  surviving  her,  so  that  upon  no  construction 
of  unmarried  could  the  gift  over  take  effect.  The  point 
did  not  arise  in  Bell  v.  Phyn,  7  Ves.  450. 

8.  Of  course,  if  the  legatee  were  married  at  the  date  of 
the  will  this  construction  would  be  impossible. 

Unmarried       In  Crosthwaite  V.  Dean,  5  Eq.  245,  a  gift  over  of  a 

iTa  second  ^^^^  ^  ^^^®  ^^^  legatee  should  marry  or  die  unmarried, 

marriage,  where  the  legatee  was  married  at  the  date  of  the  will, 
and  of  the  testator's  death,  but  her  husband  was  believed 
to  be  dead,  was  held  to  refer  to  a  second  marriage.  See, 
too,  Lepine  v.  Bean,  10  Eq.  160 ;  Smith  v.  diaries,  13 
W.  R.  224. 

Gift  over         4.  If  the  gift  is  to  A.  for  life,  remainder  to  his  children, 

upon  death 

unmarried    and  ii  A.  dies  unmarried  and  without  issue  over,  un- 
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manied  will  be  read  as  equivalent  to  not  having  a  wife  at  and  with- 

,  out  iasuo 

his  death.     To  read  it  as  never  having  been  married  after  a 

would  increase  the  chance  of  intestacy,  since  in  that  case,  ^^^ 

if  A.  married  and  had  no  children,  the  gift  over  would  ]fp*^  fw 

^     ,  hfe,  and 

not  take  effect ;  and,  again,  the  word  unmarried  would  be  then  to  his 
mere  surplusage.     Doe  d,  Everett  v.  Cooke,  7  East,  269  ; 
In  re  Sanders*  Trusts,  L.  E.  1  Eq.  675. 

"  And  "    CHANGED   INTO    "  OR  "   IN    GiFTS    OVER. 

1.  If  there  is  a  devise  to  A.  in  fee,  and  if  he  dies  under  ^eviBo  to 

twenty-one  and  without  issue  over,  "and  "will  not  be  and  if  he' 

read  "  or."     To  do  so  would  have  the  effect  of  divesting  t^Tnty  ^^ 


one 


a  prior  devise  in    events  other  than  those  mentioned.  a»d  with- 

-^  out  issue 

Malcolm  v.  Malcolm,  21  B.  225 ;  Coates  v.  Hart,  32  B.  over. 
349,  8  D.  J.  &  S.  504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her 
children,  and  if  she  dies  under  twenty-one  and  without 
children  over,  will  not  be  construed  as  if  it  were  under 
twenty-one  or  without  children.  Key  v.  Key,  1  Jur.  N. 
S.  872. 

2.  If  the  devise  is  to  A.  in  tail,  and  if  he  dies  under  I^^jw  *© 

A.  in  tail, 

twenty-one  and  without  issue  over,  "  and  "  will  not  be  read  and  if  he 
"  or :  "  Oreyy.  Pearson,  6  H.  L.  61,  and  Doe  d.  Usher  v.  twenty-one 
Jessep,  12  East,  288 ;  overruling  Brownsword  v.  Edwards,  *»^.^***- 
2  Ves.  sen.  243,  so  far  as  it  is  an  authority  on  this  point,  over. 
In  this  case  there  is  reason  for  contending  that  the  devise 
over  ought  to  be  read  as  equivalent  to  "if  he  dies  under 
twenty-one  or  at  any  time  without  issue,"  since  the  estate 
would  take  effect  as  a  remainder  after  an  estate  tail ;  but 
this  would  deprive  the  issue  of  any  benefit  if  the  devisee 
died  under  twenty-one  leaving  issue,  unless  the  devise 
were  read  under  twenty-one  without  issue,  or  at  any  time 
without  issue,  involving  a  very  considerable  alteration  of 
the  words  of  the  will. 

This  latter  construction,  however,  would  perhaps  be 
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Gift  over 
npon  two 
events,  one 
of  which 
includes 
the  other. 


Unmarried 
if  possible 
will  mean 
not  mar- 
ried at  the 
death. 


If  uu>- 
married 
must  mean 
never  mar- 
ried, 
"  and  " 
will  be 
changed 
into  "or. 


M 


Gift  over 
after  an 
absolute 
interest,  if 
the  legatee 
dies  bdore 
marriage 
and  with- 
out issue. 


adopted  if  the  original  devise  in  tail  were  made  contin- 
gent upon  the  devisee  attaining  twenty-one  or  having 
issue.    Brownsword  v.  Edwards,  2  Ves.  sen.  248. 

3.  A  different  question  arises  where  the  gift  over  is 
upon  two  events,  one  of  which  includes  the  other,  as  "  if 
A.  dies  unmarried  and  without  children.'' 

If  the  gift  is  to  A.  for  life,  and  then  to  his  children 
absolutely,  so  that  if  A.  has  no  children  there  would  be 
an  intestacy,  there  are  three  possible  constructions : 

a.  If  possible,  unmarried  will  be  held  to  mean  un- 
married at  the  time  of  death,  and  it  is  then  unnecessary 
to  change  **  and  "  into  **  or.**  Doe  v.  Rawding,  2  B.  & 
Aid.  441 ;  Doe  d.  Everett  v.  Cooke,  7  East,  269 ;  In  re 
Sanders'  Trusts,  L.  R.  1  Eq.  675 ;  see  ante,  p.  876. 

The  same  is  the  case  if  unmarried  means  ''  not  married 
b}'  consent."    Dillon  v.  Harris,  4  Bl.  N.  S.  821. 

h.  If,  however,  it  is  clear  that  unmarried  must  mean 
never  having  been  married,  it  seems  doubtful  whether 
"  and  "  will  now  be  changed  into  "  or."  According  to  the 
earlier  cases,  there  is  no  doubt  that  the  change  would  be 
made.  Wilson  v.  Bayley,  8  B.  P.  C.  196 ;  Hepworth  v. 
Taylor,  1  Cox,  112 ;  Maherley  v.  Strode,  8  Ves.  460;  Bell 
V.  Phyn,  7  Ves.  458. 

These  cases  are,  however,  of  doubtful  authority,  since 
the  term  "  unmarried  "  would  probably  now  in  all  similar 
cases  be  held  equivalent  to  ''not  married  at  the  death/' 

The  question  in  Qrey  v.  Pea/rson,  6  H.  L.  61,  was  so 
different  that  it  can  hardly  be  said  to  have  any  bearing 
upon  this  point. 

c.  But  if  the  gift  is  to  A.  absolutely,  and  if  he  dies 
before  marriage  and  without  children  over,  "  and  "  will 
not  be  read  ''  or,"  as  to  do  so  would  be  to  increase  the 
defeasibility  of  interests  already  completely  disposed  of 
in  aU  events.     Seccombe  v.  Edwards,  28  B.  440. 

"  And  "  will  not  be  changed  into  **  or  "  where  the  gift 
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over  is  upon  death  in  the  testator's  lifetime,  and  before 
receiving  any  benefit.  In  re  Kirkbride's  TnisU,  L.  K.  2 
Eq.  400. 

4.  Where  the  two  events  upon  which  the  gift  over  is   CKft  over 
made  to  depend  are  independent  of  each  other,  there  can  3epen° 
be  no  reason  for  changing  "and*'  into  '*  or.'*     Day  y.  d®^* 
Day,  Kay,  708 ;  Reed  v.  Braithwaite,  11  Eq.  514 ;  see 
Barker  v.  Young,  33  B.  853. 

Change  op  **  or  "  into  "  and  "  m  Gifts  Over. 

1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving  Gift  oyer 
lawful  issue,  but  if  she  dies  under  age  or  without  lawful  ^^Je/i^^ 
issue  over,  "  or  "  will  be  read  "  and."     Johnson  v.  Sim-  or  withont 

lawful 

cock,  6  H.  &  N.  6,  9  W.  R.  895.  iasue. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under 
twenty-one  or  without  issue  over,  "  or "  will  be  read 
"  and,"  to  favour  the  issue  of  A.  Fairfield  v.  Morgan,  2 
B.  &  P.  N.  R.  88;  Denn  d,  WUkins  v.  Kemeys,  9  East, 
866 ;  Eastman  v.  Baker,  1  Taunt.  174 ;  Morris  v.  Morris, 
17  B.  198. 

8.  If  the  devise  is  to  A.  for  life,  remainder  to  his 
children  in  tail,  and  if  A.  dies  under  twenty-one  or  with- 
out children  over,  it  is  doubtful  whether  "  or  "  would  be 
read  "  and."  According  to  the  earlier  authorities,  the 
change  would  be  made.  Hasker  v.  Sutton,  1  Bing.  501, 
9  J.  B.  Moo.  2 ;  but  see  Cooke  v.  Mirehouse,  84  B.  27. 

4.  And  where,  after  a  prior  absolute  gift,  the  gift  over  Gift  over 

nrkAkTi    foil 

is  upon  failure  of  issue  or  some  other  event,  such  as  not  „^of  ireue 
making  a  will,  "  or  "  will  be  read  "  and,"  though  the  gift  or  some 
over  may  thereby  become  void.     Incorporated  Society  v.  event 
Richa/rds,  1  D.  &  War.  258 ;  Oreated  v.  Oreated,  26  B. 
621 ;  Oreen  v.  Harvey,  1  Ha.  428. 

6.  But  if  the  devise  is  to  A.  in  tail,  and  if  he  dies  Devise  to 
under  twenty-one  or  without  issue  over,  "  or  "  will  not  be  ^nd^f  he' 
construed  "and;"  though,  on  the  other  hand,  it  seems  diw under 
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twenty-  one 
or  without 
iBsne  orer. 


Gift  over 
in  case  of 
death  of 
the  devisee 
or  failure 
of  his 
issue. 

"Or*' read 
"and'' in 
the  gift 
over  when 
the  gift  is 
vested  in 
one  or 
other  of 
the  two 
events. 


Gift  over 
upon  death 
before  the 
tenant  for 
life,  or 
under 
twenty* 
one. 


that  if  the  devisee  died  under  twenty-one,  leaving  issue, 
the  gift  over  would  not  be  held  to  have  taken  effect,  so 
that  the  devise  would,  in  fact,  be  construed  as  equivalent 
to  "  if  A.  dies  under  twentj'-one  without  issue,  or  without 
issue  at  any  time."  Mortimer  v.  Hartly,  6  Ex.  47 ; 
Soulle  V.  Gerard,  Cro.  Eliz.  525;  Woodioard  v.  OlaS" 
brook,  2  Vem.  888 ;  and  Lord  St.  Leonard's  judgment  in 
Grey  Y,  Pearson,  6  H.  L.  61.  The  devise  over  in  this 
case  takes  effect  as  a  remainder  after  an  estate  tail. 

6.  But  if  the  devise  over  after  an  estate  tail  to  A.  is  in 
case  of  the  death  of  A.,  or  want  of  his  issue,  ^'  or  "  must 
be  read  "  and,"  in  order  to  preserve  the  prior  estate. 
Monkhause  v.  Monkhouse,  3  Sim.  119. 

7.  "  Or "  will  be  read  "  and  *'  when  a  gift  is  given 
upon  either  of  two  events,  as  upon  attaining  twenty-one 
or  marriage,  and  there  is  gift  over  upon  death  under  twenty- 
one  or  unmarried,  the  gift  over  being  otherwise  inconsistent 
with  the  prior  gift.  Grant  v.  Dyer,  2  Dow.  87 ;  Thomp- 
son V.  Teulon,  22  L.  J.  Ch.  243  ;  Thackeray  v.  Hampson, 
2  S.  &  St.  214 ;  Grim^hawe  v.  Pickup,  9  Sim.  591 :  Col- 
lett  V.  Colktt,  35  B.  312. 

8.  In  some  cases  where  there  has  been  a  gift  contingent 
upon  attaining  twenty-one,  subject  to  a  life  interest,  and 
a  gift  over  upon  death  before  the  tenant  for  life,  or  under 
twenty-one,  *'or  "  has  been  read  *'anA"  Miles  v.  Dyer, 
5  Sim.  435,  8  Sim.  330 ;  Bentley  v.  Meech,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without  leav- 
ing a  husband,  is  afterwards  referred  to  as  '*  in  case  of 
death  under  age  as  aforesaid,"  "  or"  will  be  read  "  and." 
WeddeU  v.  Mundy,  6  Ves.  341. 
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Gift  Over  upon  Death  without  Children. 


"Chil- 
dren "  read 


In   many  cases  where  an  estate  in  fee  is  given,  fol- 
lowed by  a  gift  over  in  the  event  of  the  devisee  dying  "issue 
without  children,  the  word  children  has  been  construed    over  upon 
as  synonymous  with  issue.     Doe  v.  Webber^  1  B.  &  Aid.  ^^^j,^^ 
718 ;  Doe  d.  Simpson  v.  Simpson,  5  Sc.  770,  4  Bing.  children. 
N.  C.  838  ;  Doe  d,  Blesard  v.  Simpson,  SM.  &  Gr.  929  ; 
Bacon  v.  Cosby,  4  De  G,  &  S.  261 ;  Parker  v.  Birks,  1 
K.  &.  J.  156 ;  Richards  v.  Davies,  18  C.  B.  N.  S.  69, 
861 ;  see  Mathews  v.  Gardiner,  17  B.  254.. 

And  the  same  construction  would  perhaps  be  put  upon 
a  similar  gift  over  after  an  absolute  bequest  of  personalty. 
Synge*s  Trust,  8  Ir.  Ch.  879  ;  see  Stone  v.  Mavle,  2  Sim. 
490. 

Gifts  Over  upon  Death  without  leaving  or 

HAVING  Issue. 

The  word  leaving  in  a  gift  over  upon  death  without  ^'^J^^ 
leaving  issue  will,  if  possible,  be  so  construed  as  not  to  as  equi- 
destroy  prior  vested  interests,  it  will  in  fact  be  taken  as  having, 
equivalent  to  **  without  having  had  children  who  take 
vested  interests." 

1.  Thus,  when  there  is  a  bequest  or  devise  to  A.  for  life, 
and  after  his  death  to  his  children,  whether  a  particular 
time  is  fixed  at  which  their  shares  are  to  vest  or  not,  fol- 
lowed by  a  gift  over  upon  the  death  of  A.  without  leaving 
children,  the  children  of  A.,  either  at  their  birth  or  at 
the  partictdar  time  appointed,  as  the  case  may  be,  take 
indefeasible  interests  not  liable  to  be  defeated  by  death 
during  the  life  of  A.  Maitland  v.  Chaiie,  6  Mad.  248 ; 
Ma/rshaU  v.  Hill,  2  Mau.  &  S.  608 ;  Ex  parte  Hooper,  1 
Dr.  264  ;  Kennedy  v.  Sidgwick,  8  K.  &  J.  540 ;  Re  Thomp- 
8on*s  Trusts,  5  De  G.  &  S.  667 ;  White  v.  HiU,  4  Eq.  266  ; 
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Casamayor  v.  Strode^  8  Jur.  14 ;  In  re  Brown's  Trusty 
16  Eq.  239  ;  Trehame  v.  Layton,  L.  R.  10  Q.  B.  459. 

2.  The  Court,  however,  will  not  depart  from  the  ordi- 
nary meaning  of  the  word  leaving,  in  order  to  vest 
interests  which  were  not  vested  before. 

When  the  gift  is,  for  instance,  if  the  tenant  for  life 
leaves  children,  to  all  such  children,  with  a  gifb  over 
in  the  event  of  his  death  without  leaving  children,  the 
word  leaving  must  have  its  ordinary  meaning.  In  these 
cases  the  condition  of  surviving  the  tenant  for  life 
is  part  of  the  original  gift,  and  tiiere  is  no  question  of 
divesting  a  prior  gift  :  Sheffield  v.  Kennett,  27  B.  207,  4 
De  G.  &  J.  593 ;  Bythesea  v.  Bythesea,  17  Jur.  645,  28 
L.  J.  Ch.  1004 ;  Young  v.  Turner,  1  B.  &  S.  550 ;  see 
In  re  Watson's  Trust,  10  Eq.  86,  and  the  comments 
therein  upon  Bryden  v,  WiUett,  7  Eq.  472 ;  Jeyes  v. 
Savage,  10  Ch.  555 ;  and  see  Hedges  v.  Harper,  3  De  Q-. 
&  J.  129. 
Without  8.  It  seems  the  words  "without  having  any  child" 

haviDg  any  _  , 

child.  may  be    construed  as  equivalent  to    ''without    having 

had"  any  child.  Weakley  d.  Knight  v.  Rugg,  7  T.  R. 
822 ;  Wall  v.  Tomlinson,  16  Ves.  418 ;  Jeffreys  v.  Conner, 
28  B.  328. 

Without  4.  But  the  words  "  without  any  children  *'  mean  with- 

any  chil- 
dren.   '      out  children  at  the  death.    Thicknesse  v.  Liege,  8  B.  P.  C. 

865  ;  Jeffreys  v.  Conner,  supra. 


CHAPTER  XXX. 

GIFTS  OVER  UPON  DEATH  WITHOUT  ISSUE. 

When  there  is  a  gift  over  upon  the  death  of  A.  with-  Oift  over 
out  issue  before  a  given  period^  the  gift  over  takes  effect  ^1^^  Co- 
upon the  failure  of  issue  of  A.,  not  necessarily  at  his  death,  ^^  ^^^' 

■^  '  "^  y    out  issae 

but  at  any  time  before  the  given  period,  whether  the  will  before  a 
is  before  or  since  the  Wills  Act.    Jarman  v.  Vye,  L.  K.  period. 
2  Eq.  784. 

It  is  not  quite  clear  whether  a  devise  upon  failure  of  Gift  over 
issue  to  such  of  certain  named  legatees  as  should  be  withoat 
"  then  Uving/'  which  would  in  a  will  before  the  Act  have  ^^^ 
been  held  to  take  effect  upon   failure  of  issue  of   the  thenUving. 
ancestor  at  his  death,  or  at  any  time  during  the  lives  of 
the  surviving  legatees,  would  now  be  held  to  take  effect 
only  upon  fajilure  of  issue  of  the  ancestor  at  his  death. 
See  Murray  v.  Addenbrook,  4  Buss.  407 ;  Greenwood  v. 
Verdon,  1  K.  &  J.  74. 

By  the  29th  section  of  the  Wills  Act,  1  Vict.  26,  words  Effect  of 
''  which  may  import  either  a  want  or  failure  of  issue  of  gee.  of  the 
any  person  in  his  lifetime,  or  at  the  time  of  his  death,  J^i^ 
or  an  indefinite  failure  of  his  issue,  shall  be  construed  '^  default 

of  issue. 

to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  time  of  the  death  of  such  person,  and  not  an  inde- 
finite failure  of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without 
any  implication  arising  firom  such  words,  a  limitation  of 
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an  estate  tail  to  such  person  or  issue,  or  otherwise  :  pro- 
vided that  this  Act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  bom,  or  if  there  shall  be  no  issue 
who  shall  live  to  attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested  estate  by  a 
preceding  gift  to  such  issue." 
Death  The  words  dying  without  male  issue  will,  under  this 

Sue'male.  section,  be  restricted   to  male  issue  living  at  the  death 
of  the  ancestor.     Upton  v.  Hardman,  I.  E.  9  Eq.  167. 
This  section  does  not  apply : — 
In  what  1.  Where  the  words  used  are  heirs  of  the  body  and  not 

aection        issue.     Harris  v.  Davis,  1  Coll.  416 ;  Re  Sallery,  11  Ir. 
t^i^^      Cli-  286 ;  Dawson  v.  Small,  9  Ch.  651. 

2.  Where  the  failure  of  issue  would  not  before  the  Act 
have  been  construed  to  import  an  indefinite  failure  of 
issue.     Morris  v.  Morris,  17  B.  198. 

8.  Apparently  it  would  not  apply  where  there  is  a  gift 
of  personalty  to  A.  and  the  heirs  of  his  body,  followed 
by  a  gift  over  in  default  of  his  issue.  At  any  rate,  it 
does  not  where  realty  and  personalty  are  given  together 
in  tail.  Oreen  v.  Green,  8  De  G.  &  Sm.  480  ;  see  Green- 
way  V.  Greenway,  2  D.  F.  &  J.  187. 


apply. 


Referential  Construction  op  Gifts  Over  upon 

Death  without  Issue. 

The  construction  of  gift;s  over  in  default  of  issue  is  not 
affected  by  the  Wills  Act  where  those  words  are  construed 
to  mean  default  of  issue  to  take  under  the  preceding 
limitations.  It  becomes  necessary,  therefore,  to  consider 
in  what  cases  the  referential  construction  has  been 
adopted. 

A.  Where  the  words  are  for  default  of  such  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 
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1.  This  is  clearly  the  case  where  the  prior  limitations  Gift  over 
are  in  tail.     Doe  d.  Phipps  v.  Lord  Mulgrave,  5  T.  R.  320.  of  such 

2.  So  where  the  prior  limitations  are  to  children  and  pl^ 
their  heirs,  a  gift  over  in  default  of  such  issue  means  in  '^  *fl^- 
default  of  such  children.    Doe  d.  Comberbach  v.  Perryn,  3  tations  in 
T.  R.  484 ;  Rex  v.  Marqy^ss  of  Stafford,  7  East,  521.  ^^ 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such 
issue  may  be  referred  to  the  word  heirs  so  as  to  cut 
down  the  estates  to  estates  tail.  Thus,  where  the  limita- 
tion was  to  the  first  and  other  sons  and  their  heirs,  a 
gift  over  in  default  of  such  issue  was  referred  to  the  word 
heirs,  the  intention  being  that  the  sons  were  to  take  in 
succession.    Lewis  d,  Ormond  v.  Waters,  6  East,  336. 

In  BiddvJph  v.  Lees,  8  E.  &  B.  289,  the  intention  to 
give  estates  tail  was  apparent  firom  the  shifting  clause. 

3.  And  even  though  the  limitation  be  to  children  simply,  After  limi- 
so  that  they  would  only  take  for  life,  a  gift  over  in  default  ml^^  °' 
of  such  issue  will  be  construed  referentially.    Hay  v. 

Earl  of  Coventry,  3  T.  R.  83 ;  Denn  d,  Breddon  v.  Pa>ge^ 
3  T.  R.  87  n.,  11  East,  603  n. ;  Ashley  v.  Ashley,  6  Sim. 
358 ;  Bridger  v.  Ramsay,  10  Ha.  320 ;  Re  Arnold's  Estate, 
33  B.  163. 

4.  On  the  other  hand,  where  there  is  a  limitation  to  a  After  limi- 
first  son  without  more,  followed  by  limitations  in  default  giving  a 
of  such  issue  to  the  other  sons  in  tail,  the  Court  will  lay  uffiXreet 
hold  of  small  circumstances  to  give  the  first  son  also  an  ^^^y»  f^^ 

the  other 
estate  tail.  sonB  estates 

Thus,  in  Evans  d.  Brooke  v.  Astley,  3  Burr.  1569,  there 
was  the  circumstance  that  the  testator  referred  to  the 
earlier  limitations  as  including  the  '*  parent  and  his 
descendants.'* 

In  Clements  v.  Paske,  3  Doug.  384,  the  limitation  to  the 
first  son  was  referred  by  the  word  "  likewise  "  to  other 
limitations  in  fee. 

0  c 


taU. 
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Inaocnrate 
use  of  the 
word 
"such." 


0ift  over 
in  default 
of  iflsue 
simply. 


And  see  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  718,  which 
may  perhaps  be  supported  on  the  ground  that  the  words 
''  the  elder  of  such  sons  and  the  heirs  of  his  body  to  take 
before  the  younger/*  applied  to  the  first  son  as  well  as  to 
the  others.  See,  however,  Ba/rnacle  v.  Nightingale,  14  Sim. 
456 ;  and  see  OaUey  v.  Barrington,  2  Bing.  887 ;  In  re 
Denny's  Estate,  I.  K.  8  Eq.  427. 

6.  The primd  facie  meaning  of  the  word  "such'*  is  to 
refer  the  word  with  which  it  is  coupled  to  earlier  words, 
so  that  the  latter  word  is  only  a  compendious  statement 
of  the  earlier  limitations ;  it  may,  however,  have  the  con- 
verse effect,  if  there  is  anything  upon  the  will  to  show, 
that  the  testator  used  the  earlier  word  in  the  sense  of 
the  later ;  and  the  word  "  such  '*  may  be  rejected,  if  the 
term  with  which  it  is  coupled  and  that  to  which  it  refers 
are  so  inconsistent  with  each  other,  that  the  testator 
cannot  have  meant  the  one  as  a  mere  compendious  refer- 
ence to  the  other. 

Thus,  a  devise  to  A.  and  his  heirs,  and  in  default  of 
such  issue  over  would,  perhaps,  in  a  will  cut  down  A.'s 
estate  to  an  estate  tail.     See  Idle  v.  Cook,  1  P.  Wms.  70. 

And  in  Parker  v.  Tootal,  11  H.  L.  148,  where  the  de- 
vise was  to  Thomas  for  life,  remainder  to  the  first  son  of 
the  said  Thomas  in  tail  male  lawfully  begotten,  severally 
and  successively ;  and  for  want  of  such  lawful  issue  either 
of  Thomas  or  of  James,  over,  the  word  such  was  practi- 
cally rejected,  and  Thomas  took  an  estate  tail. 

B.  When  there  is  a  devise  to  A.  for  life,  followed  by 
particular  limitations  in  favour  of  some  of  his  issue, 
with  an  ultimate  limitation  on  failure  of  the  issue  of  A., 
the  question  arises  whether  the  intention  was  to  benefit 
all  the  issue,  notwithstanding  the  incomplete  enumera- 
tion of  them  under  the  special  limitation,  in  which  case, 
in  wills  before  the  Wills  Act,  the  gift  over  in  default  of 
issue  will  give  A.  an  estate  tail,  or  whether  the  issue 
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intended  to  be  benefited  are  sufficientlj  indicated  by  the 
special  limitations,  in  which  case  the  failure  of  issue  will 
be  construed  to  mean  such  issue  as  before  mentioned. 

1.  If  the  devise  is  to  A.  for  life,  then  to  his  children,  When  the 
so  that  they  take  vested  estates  in  fee  or  tail,  and  in  ^obb^ 
default  of  issue  of  A.  over,  issue  means  the  issue  before  ^  ^^^ 

ancestor 

mentioned,  and  A.'s  estate  will  not  be  enlarged.     Foster  tor  life 
V.  Hayes,  2  E.  &  B.  27,  4  E.  &  B.  717 ;  Towns  v.  Went-  mainderto 
worth,  11  Moo.  P.  C.  526 ;  Smyth  v.  Power,  I.  R.  10  Eq.  ^^^"f^e 

192.  or  in  taiL 

And  this  is  the  case,  though  the  children  included  When  the 
under  the  prior  limitations  may  be  sons  only  and  not  ^fj^a 
daughters,  and  though  the  prior  estates  may  be  in  taU  j^^ade^^ 
male.     Tvrke  v.  Frenchman,  2  Dyer,  171,   1  And.  8 ; 
Baker  v.  Tucker,  11  Ir.  Eq.  104,  8  H.  L.  106. 

Quare,  whether  it  makes  any  difference  in  the  con- 
struction of  the  gift  over  in  default  of  issue  that  the 
ancestor  has  children  living  at  the  date  of  the  devise. 
See  Doe  d.  Todd  v.  Tuesbury,  8  M.  &  W.  614,  com- 
mented on  in  4  E.  &  B.  780. 

2.  If,  however,  the  prior  limitations  include  less  than  where  the 
the  whole  number  of  sons  the  referential  construction  StbM™^ 
will  not  be  adopted.  Langley  v.  Baldwin,  1  Eq.  Ab.  186,  "delude 
pl.  29,  cit.  1  P.  W.  769;  A.-G.  v.  Sutton,  1  P.  W.  768,  the  whole 
8  B.  P.  C.  76 ;  Stanley  v.  Lennard,  Amb.  866,  1  Ed.  87 ;  "o^^'  ""^ 
Key  V.  Key,  4  D.  M.  &  G.  78. 

The  referential  construction  is,  however,  more  readily 
adopted  where  the  limitations  are  to  some  of  the  issue 
at  twenty-one,  and  there  is  a  gift  over  in  default  of  issue 
who  attain  twenty-one.     Sanders  v.  Ashford,  28  B.  609. 

3.  If  the  failure  of  issue  is  restricted  to  failure  at  the  ^heu  the 
death  of  the  parent  the  referential  construction  wiU  not  ^^  ^^ 

^  ^         ^  iBsae  18 

be  adopted,  as  it  might  have  the  effect  of  divesting  the  restricted 

to  such 

interests  of  children  who  had  died  before  the  tenant  for  failure  at 

life,  leaving  children.    Westwood  v.  SotUhey,  2  Sim.  N.  S.  tor'g^d^u 

0  0  2 
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192 ;  Ex  pane  Hooper,  1  Dr.  264 ;   Re  Tookey's  Trust, 
21  L.  J.  Ch.  402. 
CKft  over         4.  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he 

in  default 

of  issue  should  appoint  by  will,  and  if  A.  dies  without  issue  over, 
power^to  issue  in  the  gift  over  is  held  to  refer  to  the  issue  before- 
appointto    mentioned,  that  is  to  say,  issue  living  at  the  death  of  A. 

issue  by  '  •"  ° 

will.  Target  v.  Oaunt,  1  P.  W.  432  ;  Hockley  v.  Mawbey,  1  Ves. 

jun.  143,  3  B.  C.  C.  82 ;  Leeming  v.  Sherratt,  2  Ha.  14; 

Hanan  v.  Drew,  10  Ir.  Eq.  833  ;   Eastwood  v.  Avison, 

L.  E.  4  Ex.  141. 
Where  the        6.  When  the  limitations  to  issue  are  contingent  upon 

limitations       .x   •    •  .    •  >.  xi  i»  x«   i 

to  issue  are  attaining  a  certain  age,  it  seems   the   referential   con- 

contmgent.   gtruction  would  not  be  adopted.     Doe  d.  Hew  v.  Lucraft, 

1  M.  &  Sc.  573,  8  Bing.  386  ;  Franks  v.  Price,  6  Sc.  710, 

5  Bing.  N.  C.  37,  8  B.  182. 

Where  the        6.  In  wills,  before  the  Wills  Act,  where  the  devise  to 

take  for       children  is  without  words  of  limitation  so  that  they  only 

wiils^before  ^^^  estates  for  life,  the  referential  Qpnstruction  will  not 

Ad;^^      be   adopted,  but  the  parent  will  take  an  estate  tail  in 

remainder  after  the  life  estates.     Parr  v.  Swindells,  4 

Buss.  283.     Bennett  v.  Lowe,  6  M.  &  Pay.  485,  7  Bing. 

535,  is  not  inconsistent  with  this  rule,  since   the   gift 

over  was  not  upon  an  indefinite  failm'e  of  issue ;  and 

Wight  V.  Leigh,  15  Ves.  564,  which  conflicts  with  the 

latter  branch  of  this  rule,  would  probably  not  now  be 

followed. 

Referential       C.  Similar  rules  apply  to  personalty. 

tionof  1-  Thus,  in  a  bequest  to  A.  for  life,  and  then  to  his 

^n  d^^th  children,  and  if  A.  dies  without  issue  over,  the  gift  over 

without       refers  to  the  failure  of  the  objects  of  the  prior  gift.     Doe 

issue  in  the  _.  x  o 

case  of  per-  d,  Lyde  V.  Lyde,  1  T.  R.  593 ;   Salkeld  v.  Vernon,  1  Ed, 
Bonalty.        g^  .  Robinson  V.  Hunt,   4   B.  450;    In  re   WyndhanCs 

Trusts,  L.  R.  1  Eq.  290 ;  In  re  Sanders'  Trusts,  lb.  676. 
"  If  there  be  no  child  there  can  be  no  other  issue,  and 

if  there  be  a  child,  the  child  will  take  the  whole,  and 
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there  will  be  nothing  to  limit  over."     Per  Turner,  L.  J., 
Pride  v.  Fooks,  8  De  G.  &  J.  252. 

2.  But  where  the  prior  gifts  to  the  children  are  not  where  the 
vested  so  that  there  may  be  issue  who  may  not  take  ^^^^ 
under  them,  for  instance,  children  of  children  who  die  contmgeDt. 
before  the  time  of  vesting,  it  is  less  easy  to  admit  the 
referential  construction,  and  it  seems  that  without  some 
further  indications  to  be  collected  from  the  will  it  will 
not  be  adopted.     Pride  v.  Fooks,  8  De  G.  &  J.  262 ; 
Walker  v.  Mower,  16  B.  865. 

And  the  same  is  the  case  where  the  gifts  to  the 
children  are  only  to  arise  upon  a  contingency,  as  for 
instance,  if  the  legatee  marries.  Andree  v.  Ward,  1  Buss. 
260 ;  Campbell  v.  Harding,  2  E.  &  M.  890,  2  CI.  &  Fin. 
481,  8  Bl.  N.  S.  469. 

8.  But  if  there  is  anything  to  assist  the  referential  Beferential 
construction  it  will  be  adopted.     See  Malcolm  v.  Taylor,  J°^^  ^g. 
2  B.  &  M.  416,  where  this  construction  was  assisted  by  *®^  ^y .  . 

•^    other  hmi- 

the  devise  of  the  realty.  tationa. 

4.  And  when  there  is  elaborate  provision  made  for  the  when  the 
issue  of  children  dying  before  the  "time  of  vesting,  and  ^*^^jf 
bom  within  the   limits   of  perpetuity,  a   gift   over   in  dying  be- 
default'of  issue  may  very  well  be  referred  to  the  prior  time  of 
limitations.     ElMcombe  v.  Oompertz,  8  M.  &  Cr.  127;  p^^^*" 
Trickey  v.  Trickey,  8  M.  &  K.  560.  for. 

6.  The  referential  construction  will  not  be  adopted  Bequest  in 
where  the  bequest  is  in  joint  tenancy  to  A.  and  her  J^^,njyto 
children,  with  a  gift  over  in  default  of  issue.     In  this  » parent 

.  and  chil- 

case  the  whole  is  already  disposed  of,  whether  children  dren, 
are  bom   or  not,  and  in  the  absence  of  some  further  a^glft  ove/ 
indication  of  intention  there  can  be  no  reason  for  at-  ^'^^^^^ 
tempting  to  make  the  gift  over  valid  in  order  to  divest  iasue. 
absolute  interests.     Fisher  v.  Webster,  14  Eq.  288. 
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Ciifles  be- 
fore the 
WUlsActy 
in  which 
gifts  orer 
on  failure 
of  ittrae 
will  not 
import  an 
indefinite 
failure. 


GKft  over 
upon  fail- 
uro  of  the 
testator's 
own  issue. 


Gifts  Oyeb  upon  Death  without  Issue  befobe  the 

Wills  Act, 

Such  words  as  "  dying  without  issue,"  or  "  without 
leaving/'  or  ''  having  issue  "  in  devises  before  the  Wills 
Act  are  construed  to  mean  an  indefinite  fedlure  of  issue. 
Lee's  Case,  1  Leon.  286,  pi.  887 ;  Cole  v.  Goble,  18  C.  B. 
445. 

But  with  regard  to  personalty,  death  without  leaving 
issue  is  held  to  mean  leaving  issue  at  the  death.  And 
where  real  and  personal  estate  is  devised  by  the  same 
words,  death  without  leaving  issue  will  import  an  indefi- 
nite failure  of  issue  as  regards  the  realty,  but  a  failure 
of  issue  at  the  death  as  regards  the  personalty.  Forth  ▼. 
Chapma/n,  1  P.  W.  668 ;  Bamford  v.  Chadunck,  2  W.  R. 
680. 

The  failure  of  issue  will,  however,  be  restricted  in  de- 
vises of  realty. 

1.  If  the  ulterior  limitations  are  made  to  depend  upon  a 
failure  of  issue  of  the  testator,  and  there  are  found  amongst 
the  ulterior  limitations  provisions  which  could  not  reason- 
ably be  meant  to  depend  upon  a  general  failure  of  issue 
such  as  directions  for  payment  of  debts.  Rye's  Settlement 
10  Ha.  106. 

It  has  been  said  that  a  devise  on  failure  of  the  testator's 
own  issue,  he  having  none  at  the  time,  will  in  itself  be 
sufficient  to  show  that  the  testator  does  not  refer  to  an 
extinction  of  issue  at  any  time.  The  cases,  however, 
quoted  in  support  of  the  proposition,  cannot  be  said  to 
establish  the  exact  point,  since  in  all  of  them  the  devise 
over  was  for  payment  of  debts  or  legacies.  French  v. 
Caddell,  8  B.  P.  C.  267 ;  Wellington  v.  Wellington,  4 
Burr.  2166,  1  W.  Bl.  646  ,•  lyytton  v.  Lytton,  4  B.  C.  C. 
441 ;  Sanford  v.  Irhy,  8  B.  &  Aid.  664. 

In  Bagot  v.  Legge,  12  W.  R.  1097,  4  N.  R.  492,  it  was 
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assumed  that  a  devise  upon  failure  of  the  testator's  issue, 
though  he  had  none  at  the  time,  would  have  heen  void 
for  remoteness. 

2.  If  the  devise  is   upon  death  without  issue  under  Death 
twenty-one  or  over  twenty-one,  or  upon  some' other  event  iasue  under 
personal  to  the  devisee.      Toovey    v.  Bassettj  10  East,  *^^^"' 
460 ;  Right  v.  Day,  16  East,  67 ;  Gwyne  v.  Berry,  I.  R. 
9  C.  L.  494. 

The  same  rule  has  been  applied  where  the  limitations 
were  upon  death  under  twenty-one  and  without  issue. 
Olover  V.  Monckton,  3  Bing.  18 ;  Doe  d.  Johnson  v.  John- 
son, 8  Ex.  81. 

But  the  rule  does  not  apply  where  the  event  is  not 
purely  personal  to  the  devisee  ;  for  instance,  if  the 
gift  over  is  if  A.  survives  B.  and  dies  without  issue. 
Feakes  v.  Standley,  24  B.  485. 

8.  So,  too,  with  regard  to  personalty,  a  gift  over  if  A.  As  regards 
dies  under  twenty-one  without  issue  means  issue  living  at 
his  death.  Pawlet  v.  Dogget,  2  Vem.  85 ;  Martin  v.  Long, 
lb.  151 ;  Morris  v.  Morris,  17  B.  198. 

4.  Failure  of  issue  is  restricted  to  failure  at  the  death  CKftovOTo* 

or  on  the 

of  the  parent  if  the  devise  is  on  failure  of  the  issue  of  A.,  death  of 
then    "  at "    or  "  on "  the  death   of  A.  over.     Doe  d.  costor." 
Smith  V.  Webber,  1  B.  &  Aid.  718 ;  Doe  d.  King  v.  Frost, 
8  B.  &  Aid.  546 ;  Ex  parte  Davies,  2  Sim.  N.  S.  114  ; 
Parker  v.  Birks,  1  K.  &  J.  156. 

It  makes  no  difference  whether  A.  takes  the  fee  or  only 
a  life  estate  owing  to  the  absence  of  words  of  limitation. 
Coltsmann  v.  Coltsrnann,  L.  E.  8  H.  L.  121. 

There  seems  no  reason  to  doubt  that  in  the  case  of  Effect  of 
realty  the  words  **  after  the  death  of  A.*'  woxdd  primd  <^/^° 
facie  mean  immediately  after,   and  have  the  same    re- 
strictive force  as  they  have  in  the  case  of  personalty. 
See  Trotter  v.  Oswald,  1  Cox,  817. 

But  it  may  appear  from  the  context  that  those  words 
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were  not  to  have  a  restrictive  force.   Walter  v.  Drew,  Com. 

873. 
Rule  in  the       In  the  same  way  with  regard  to  personalty,  if  the  gift  is 
personalty,  if  A.  die  without  issue  at,  on,  or  after  his  decease  over, 

the  failure  of  issue  means  failure  at  A.'d  death.     Dunk  v. 

Fenner,  2  B.  &  M.  557 ;  Pinbury  v.  Elkin,  1  P.  Wms. 

668 ;  Trotter  v.  Oswald,  1  Cox,  317 ;  Rackstraw  v.  Vile, 

1  S.  &  St.  604 ;  Hedges  v.  Harper,  3  De  G.  &  F.  129. 

5.  So,  too,  if  a  sum  of  money  is  to  be  paid  upon  the 
decease  of  the  devisee,  upon  failure  of  whose  issue  the 
estate  is  given  over,  or  within  a  short  time  afterwards,  the 
failure  of  issue  will  not  import  an  indefinite  failure. 
Doe  d.  Smithy.  Webber,  1  B.  &  Aid.  713;  Doe  d.  King  v. 
Frost,  3  B.  &  Aid.  546 ;  Nichols  v.  Hooper,  1  P.  W.  198, 

2  Vern.  686 ;  Blinston  v.  Warburton,  2  K.  &  J.  400 ; 
Rye's  SettleTiient,  10  Ha.  106.  Perhaps  Keily  v.  Fowler, 
6  B.  P.  C.  809,  Wilm.  298,  comes  under  this  head. 

6.  A  gift  over  upon  fEolure  of  issue  to  persons  "  then 
living,"  the  persons  being  such  as  must  be  ascertained 
within  the  limits  of  perpetuity,  will  not  be  construed  to 
mean  an  indefinite  failure  of  issue.  Murray  v.  Adden- 
brook,  4  Buss.  407 ;  Greenwood  v.  Verdon,  1  K.  &  J. 
74. 

In  such  cases  the  failure  of  issue  contemplated  is  not 
a  failure  at  the  death  of  the  ancestor,  but  at  any  time 
during  the  lives  of  the  legatees,  to  take  imder  the  gift 
over.  Cases  supra  cit.,  and  Crowder  v.  Stone,  8  Buss. 
217  ;  and  see  Jarman  v.  Vye,  L.  B.  2  Eq.  784. 

In  Candy  v.  Campbell,  8  Bl.  N.  S.  469,  2  CI.  &  F.  421, 
a  gift  in  default  of  issue  to  the  testator's  nephews 
and  nieces  who  might  be  living  at  the  time,  was  held  void 
for  remoteness.  It  does  not  appear  whether  the  testa- 
tor's parents  were  alive ;  if  they  were  not,  the  gift  must 
have  vested  in  persons  bom  during  the  lives  of  his 
brothers  and  sisters  living  at  his  death,  and,  upon  the 


Gift  over 
in  default 
of  issue  to 
persons 
**then 
living." 


Candy  v. 
Oam^bdl. 
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principle  above  stated,  the  failure  of  issue  might  have 
been  restricted  to  the  lives  of  those  persons. 

In  Gee  v.  Aiulley,  1  Cox,  824,  the  point  does  not  ap- 
pear to  have  been  raised  whether  the  failure  of  issue  could 
be  restricted  to  the  lives  of  the  persons  to  take  under  the 
gift  over. 

Of  course,  where  the  class  to  whom  the  property  is 
given  on  failure  of  issue  would  include  persons  coming 
into  being  at  any  time  before  the  failure  of  issue  takes 
place,  there  is  no  reason  for  restricting  the  failure  of 
issue.     Webster  v.  Parr,  26  B.  236. 

In  the  same  way,  where  the  class,  to  whom  the  gift  is  aift  in  do- 
made  upon  failure  of  issue,  is  not  to  be  ascertained  at  the  ^°J*  ^  ^ 
time  when  the  failure  happens,  but  upon  some  collateral  class  aacer- 

.      .  .  .  tainable 

event ;  if,  for  instance,  the  gift  is  upon  failure  of  issue  to  upon  some 
the  children  of  my  brothers  living  at  the  death  of  my  last  event."* 
child,  so  that  the  class  to  take  is  ascertained  at  a 
different  time  from  the  period  of  possession,  there  is  no 
reason  for  restraining  the  failure  of  issue,  since  children 
may  take  transmissible  interests  without  surviving  the 
failure  of  issue.    Garrett  v.  Cockerell,  1  Y.  <fc  C.  C.  494. 

7.  It  would  seem  that  the  same  principle  ought  to  Gift  in 
apply  where  the  gift  is  to  several,  and  if  any  die  without  wsae  to 
issue  to  the  survivors.  wmTore. 

Therefore,  in  such  a  case,  if  survivors  means  those  Whensar- 
who  survive  the  failure  of  issue,  the  failure  of  issue  can  ^^  to* 
only  import  a  restricted  failure.     The  cases,  however,  *^e*^iiw 
seem  to  show  that  a  mere  gift  if  any  die  without  issue  to 
the  survivors  without  more  would  be  sufficient  to  restrict 
the  failure  of  issue  to  the  death  of  the  parent.     Hughes 
V.  Sayer,  1  P.  Wms.  684  ;  Ranelagh  v.  Ranelagh,  2  M.  &  E. 
441 ;  Weatwood  v.  Southey,  2  Sim.  N.  S.  192 ;  Turner  v. 
Frampton,  2  Coll.  381. 

But  if  survivor  means  not  the  person  surviving  the  Wbensnr- 
failure  of  issue  but  the  longest  liver  of  the  legatees,  so  S  mraSy 
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that  one  legatee  surviving  another  would  take  a  trans- 
missible interest  before  the  failure  of  issue,  the  failure  of 
issue  will  not  be  restricted.  Chadock  v.  Cowley,  Cro. 
Jac.  695. 

It  is  submitted  that,  where  the  meaning  of  survivors  is 
clear,  words  of  limitation  superadded  are  immaterial ; 
but  where  it  is  doubtful  whether  the  survivorship  con- 
templated is  between  the  legatees,  or  is  to  be  referred  to 
the  period  of  failure  of  issue,  words  of  lixnitation  super- 
added afford  a  strong  argument  that  the  former  was  in- 
tended. Massey  v.  Hudson,  2  Mer.  180 ;  O'Donohoe  v. 
King,  8  Ir,  Eq.  185. 

Upon  the  same  principle,  in  all  those  cases  where  sur- 
vivors would  be  read  others,  or  there  is  an  intention  to 
benefit  not  merely  the  persons  who  survive  the  failure  of 
issue,  but  their  stirpes,  the  failure  of  issue  will  not  be 
restricted.  Roe  v.  Scott,  Feame,  C.  R.  473  n. ;  Taylor 
V.  Walker,  18  W.  R.  986 ;  Assignees  of  Leadbeater,  I.  R. 
8  Eq.  422 ;  see,  too,  WClenaghan  v.  Bankhead,  I.  R.  8 
C.  L.  195. 

8.  There  is  no  authority  for  saying  that  a  gift  on  failure 
of  issue  to  A.,  a  definite  named  person  without  more, 
would  have  the  effect  of  restricting  the  failure  of  issue. 
Lord  Beauclerk  v.  Dormer,  2  Atk.  307  ;  Barlow  v.  Salter, 
17  Ves.  479 ;  see  Feame,  C.  R.  481. 

On  the  other  hand,  a  gift  in  default  of  issue  of  A.  to 
two  persons,  or  such  of  them  as  should  be  then  living, 
has  been  held  sufficient  to  show  that  the  testator  meant  a 
personal  enjoyment  by  the  legatees,  and  could  not  there- 
fore have  intended  a  general  failure  of  issue  :  Wilson  v. 
Chesnut,  I.  R.  1  Eq.  559.  Perhaps  Roe  d.  Sheers  v.  Jeffery, 
7  T.  R.  589,  may  stand  on  this  ground. 

Jones  V.  CvUimore,  8  Jur.  N.  S.  404,  where  the  gift  was 
on  failure  of  issue  to  such  of  my  children  as  may  be  then 
Living,  and  if  none  should  be  then  alive  to  a  person  named. 
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and  a  class  must  probably  be  supported  on  the  ground 
that  the  testator  showed  by  the  gift  to  children  then  living 
that  he  did  not  intend  an  indefinite  failure  of  issue,  and 
not  on  the  ground  that  the  ultimate  gift  was  to  a  definite 
person. 

9.  Perhaps  failure  of  issue  would  be  restricted  if  the  ^®™  *^® 

^  ,  sabsequent 

subsequent  estates  are  all  given  to  living  persons  for  life  estates  are 
only.  Roe  d.  Sheers  v.  Jeffery,  7  T.  R.  689  ;  see  Trafford 
V.  Boehm,  3  Atk.  440. 

10.  K  the  estate  devised  is  pur  autre  vie  a  limitation  Where  the 
over  in  default  of  issue  is  good,  since  it  cannot  be  held  to  pur  autre 
mean  a  fedlure,  which  might  take  place  after  the  deter-  '^ 
mination  of  the  estate.     Croly  v.  Croly,  Batty,  1 ;  Man- 
ning V.  Moore,  Ale.  &  Nap.  96 ;  Lee  v.  Flinn,  lb.  418. 

11.  If  the  property  devised  is  a  reversion  which  comes  Devise  on  a 
into  possession  only  after  the  failure  of  issue  of  some  failure  of 
person,  a  devise  of  such  reversion  after  failure  of  the  issue  J^^^  * 
in  question  is  in  efifect  an  immediate  devise  of  the  rever-  dependent 

on  xEdlnre 

sion  and  therefore  valid.  And  even  if  the  event  upon  of  oertain 
which  the  reversion  is  expressed  to  be  devised  is  larger  ^^^^ 
than  and  includes  the  event  upon  which  it  comes  into  pos- 
session, the  devise  will  be  good  if  in  effect  the  two  events 
are  the  same,  and  the  intention  is  merely  to  devise  the 
reversion.  If,  for  instance,  the  reversion  falls  into  pos- 
session on  failure  of  issue  by  a  particular  wife  of  the 
testator,  and  the  testator  devises  it  upon  a  general  failure 
of  issue,  the  devise  is  good,  as  the  birth  of  issue  by  a 
second  marriage  would  revoke  the  will.  Jones  v.  Morgan, 
Feame,  C.  R.  App.  677,  3  B.  P.  C.  322 ;  Lytton  v.  Lytton, 
4  Bro.  C.  C.  441. 

In  the  same  way,  if  the  testator  erroneously  recites 
that  he  is  entitled  to  the  reversion  of  certain  estates  on 
the  death  of  a  son  without  issue  generally,  and  then  de- 
vises the  reversion  on  failure  of  such  issue,  the  devise  is 
good,  the  intention  being  clear  to  devise  the  reversion. 
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Lewis  V.  Templer,  83  B.  625;  see  Bankes  v.  Holme,  1 
Buss.  894  n. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a 
larger  class  of  issue  than  that  upon  which  it  is  limited, 
will  not  operate  as  an  immediate  devise  of  the  reversion. 
Lady  Lanesboroitgh  v.  Fox,  Cas.  temp.  Talb.  262. 


CHAPTER  XXXI. 

SHIFTING  CLAUSES. 

Wheee  estates  are  given  by  will,  and  there  is  a  clause 
shifting  the  lands  if  the  devisee  comes  into  possession  of 
estates  previously  settled,  the  estates  go  over  if  the  event 
happens.     Cope  v.  Earl  de  la  Warr,  8  Ch,  982. 

And  the  shifting  clause  will  operate  upon  the  life  inte-  A  shiftiiig 
rest  of  a  tenant  for  life,  though  his  interest  is  such,  that  operates 
if  he  comes  into  possession  of  the  settled  estates,  his  life  ^^^^  ^® 
interest  under  the  will  must  at  the  same  time  come  into  though  the 

life  estftte 

possession ;  so  that,  in  effect,  the  gift  of  the  Hfe  interest  comes  into 
is  nugatory.     Lambarde  v.  Peach,  4  Dr.  653,  1  D.  F.  &  J.  ,^^*^o 
495.  «^«»»*  ** 

that  upon 

When  estates  devised  by  will  are  directed  to  shift  on  which  the 
the  devisee  coming  into  possession  of  settled  estates,  the  clanro  fs  to 
presumption  is  that  the  testator  means  a  possession  under  *^®  ®^®^ 
the  settlement ;  and,  therefore,  if  the  devisee  comes  into  of  settled 
possession  of  the  settled  estates  not  under  the  settlement,  ^^^ 
but  under  an  entirely  new  title,  for  instance,  under  the  /=^  "*®" 

.  to  posses- 

will  of  a  tenant  in  tail,  who  had  barred  the  entail,  the  sion  nnder 

shifting  clause  will  not  take  effect.     Taylor  v.  Earl  of  jj^^   ^ 

Harewood,  3  Ha.  372 ;  Wandesforde  v.  Carrick,  I.  E.  6 

Eq.  486. 

A  fortiori,  where  the  shifting  clause  is  to  take  effect  on 

the  devisee  becoming  entitled  to  other  estates  under  any 

existing  or  future  will  or   settlement,  and  he  becomes 

entitled  by  descent   from  his  father,  though  the  latter 
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took  under  a  will^   the   devised  estates  will  not  shift. 

Walviesley  v.  Oerard,  29  B.  321. 
Meaning  of       The  term  entitled  would  in  such  a  clause  mean  entitled 
H^"'        in  possession.      Urribers  v.   Jaggard,   9   Eq.   200;    see 

GryWs  Trusts,  6  Eq.  589. 
Whether  a        But  if  the  devisee  takes  the  settled  estates  not  under 

devisee 

taking  the  Settlement  existing  at  the  date  of  the  will^  but  under 
^t^  ^  resettlement,  which  can  be  looked  upon  as  a  continua- 
under  a  re-  tion  of  the  old  title,  the  devisee  taking  the  same  interest 

aettlement  -iii-i 

is  within  a  under  the  resettlement  as  he  would  have  taken  under  the 
daiJ^  old  settlement,  except  so  far  as  his  interest  has  been 
diminished  for  his  own  benefit,  the  shifting  clause  takes 
effect.    Harrison  v.  Round,  2  D.  M.  iSt  G.  190. 

But  if  the  devisee  takes  under  the  resettlement  a  dimi- 
nished interest  in  the  settled  estates,  or  the  estates  them- 
selves are  diminished  in  quantity,  the  shifting  clause  has 
no  effect.  Fazakerleyy.  Ford,  4  Sim.  890 ;  see  8  A.  &  E. 
897 ;  Gardiner  v.  JeUicoe,  12  C.  B.  N.  S.  668 ;  Meyrick 
V.  Laws,  9  Ch.  287. 

On  the  other  hand,  if  the  testator  expressly  gives  di- 
rections to  have  a  portion  of  the  settled  estates  settled  to 
other  uses,  the  devolution  of  the  settled  estates  to  the 
devisee  diminished  by  that  portion  will  not  prevent  the 
operation  of  the  shifting  clause.  Micklethwait  v.  Mickle- 
thwait,  4  C.  B.  N.  S.  790;  and  see  Stacpoole  v.  Stac- 
poole,  2  Con.  &  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear 
intention,  take  effect  where  the  devisee  has  only  an  inte- 
rest in  remainder  in  the  settled  estates.  Monypenny  v. 
Bering,  2  D.  M.  &  O.  145 ;  Curzon  v.  Curzon,  1  Giff. 
248 ;  Bagott  v.  Legge,  84  L.  J.  Ch.  156,  12  W.  R.  1097. 

As  to  the  repeated  operation  of  a  shifting  clause,  see 
Doe  d,  iMndey  v.  Earl  of  Scarborough,  3  A.  &  E.  2,  897 ; 
Monypenny  v.  Bering,  2  D.  M.  &  G.  145. 

It  seems  a  shifting  clause  would  not  avoid  jointures 
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and  portions  properly  charged  upon  the  estates  previous 
to  their  shifting.     Holmesdale  v.  West,  12  Eq.  280. 

Where  an  estate  devised  by  will  is  directed  upon  the  In  what 
devolution  of  settled  estates  to  the  devisee  to  go  over  to  J^  ^1 
the  next  remainder-man,  as  if  the  tenant  for  life  were  'T9*?i*?^ 

shift  to  the 

dead,  the  estate  will  shift  to  trustees,  to  preserve  contin-  next  re- 
gent remainders  where  there  are  contingent  remainders  man  will 
to  unborn  sons  of  the  tenant  for  life  whose  Kfe   estate  ^^^^^ 
has  ceased ;  though,  strictly  speaking,  if  the  tenant  for  preserve, 
life  were   dead,  the  estate  of  the  trustees  to  preserve 
would  also  be  at  an  end.     Doe  v.  Heneage,  4  T.  B.  18 ; 
see  the  opinion  of  Feame,  C.  R.  App.  No.  6 ;  Stanley  v. 
Stanley,  16  Ves.  491 ;  Morrice  v.  Langham,  11  Sim.  260, 
12  Sim.  615 ;  and  see  11  CI.  &  F.  667 ;  Lambarde  v. 
Tv/rton,  4  Dr.  558,  1  D.  F.  &  J.  495  ;  see  Lord  Kenlis  v. 
Earl  of  Bective,  84  B.  687. 

As  to  whether  the  heir  or  remainder-man  is  entitled  to  who  is 
the  rents  during  the  period  between  the  shifting  of  the  ^e^^^!*' 
estate  to  the  trustees  and  the  birth  of  issue  to  take,  it  mediate 

tents. 

seems  that  a  direction  that  the  rents  may  be  applied  for 
the  maintenance  of  a  remainder-man  even  during  the 
lifetime  of  a  tenant  for  life,  would  be  sufficient  to  show 
that  the  rents  were  not  to  go  to  the  heir.  Turton  v. 
Lambarde,  1  D.  F.  &  J.  495,  judgment  of  the  L.  J. 
Turner.    D'Eyncourt  v.  Gregory,  84  B.  86. 

On  the  other  hand,  in  the  absence  of  some  such  inten- 
tion, they  would  go  to  the  heir.  Stanley  v.  Stanley,  16 
Ves.  491 ;  and  see  per  Kindersley,  V.  C,  Lamba/rde  v. 
Peach,  4  Dr.  553. 

When  the  devised  estate  is  directed  to  go  over,  as  if  Estate 
the  person  becoming  entitled  to  the  settled  estates  were   ghift  as  if 
dead  without  issue,  the  next  remainder-man  takes  on  the  ^l^^^ 
event  happening.     Morrice  v.  Langham,  8  M.  &  W.  194.  without 

issne. 

And  insuch  a  case,  if  the  next  limitations  in  remainder  jn  gach 
are  contingent,  the  estates  will  not  go  to  trustees  to  pre-  ^^[^ 
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serve  contingent  remainders  during  the  life  of  the  person 
from  whom  the  estate  is  shifted,  since  their  estate  would 
in  any  event  be  inadequate  to  support  contingent  re- 
mainders limited  upon  a  failure  of  issue  of  such  person 
after  his  death.     Carr  v.  Earl  of  Errol,  6  East,  68. 

When  the  devised  estates  are  directed  to  go  to  the 
next  remainder-man,  as  if  the  person  taking  the  benefit 
upon  the  accruer  of  which  the  estate  is  to  shift  were  dead 
without  issue,  the  construction  will  not  be  influenced  by 
the  fact  that  the  younger  children  of  the  person  from 
whom  the  estates  shift  may  happen  to  take  no  benefit 
under  the  settlement.  Doe  v.  Earl  of  Scarhoroughy  8  Ad, 
&E.  1. 

But  where  estates  were  devised  to  several  sons  succes- 
sively in  tail  male,  with  remainder  to  the  children  of  the 
sons  in  tail  general,  with  remainder  over,  and  the  estates 
were  directed  to  go  over  upon  the  acquisition  of  settled 
estates  (which  could  not  go  to  any  female  issue  of  the 
testator's  sons),  as  if  the  person  taking  the  settled  estates 
were  dead  without  issue,  the  words  "  without  issue  '*  were 
confined  to  issue  capable  of  taking  under  the  limitations 
of  the  devised  estate  preceding  the  next  remainder. 
Gardiner  v.  JeUicoe,  12  C.  B.  N.  S.  568,  11  H.  L.  823. 


CHAPTER  XXXIL 

GIFTS  BT  BEFEBBNOK 

A  BEQUEST  of  chattels  to  go  according  to  the  same  limi-  Bequest  of 
tations  as  real  estate,  or  as  heirlooms,  vests  absolutely  in  L*^*^ 
the  first  tenant  in  tail  on  birth,  whether  the  words  "  so  j?«.*^  ^^® 
far  as  the  rules  of  law  and  equity  permit "  are  inserted  of  real  es- 
or  not.  Vaughan  v.  Burslem,  8  B.  C.  C.  101 ;  Rowland  v.   i^  the  first 
Morgan,  6  Ha.  463,  2  Ph.  764  ;  Carr  v.  Lord  ErroU,  14  ^*^ 
Ves.    478;   Burrell  v.   Crutchley,    15   Ves.  544;   Lord  birth. 
Scaradale  v.   Cv/rzon,  1  J.   &  H.  40 ;   In  re  Johnson* s 
Trusts,  L.  R.  2  Eq.  716.     The  Court,  in  fact,  refuses  to 
treat  such  a  bequest  as  executory. 

The  right  to  the  chattels  is  not  destroyed  by  a  dis- 
entailing deed.     Hogg  v.  Jones,  32  B.  46. 

But  the  chattels  will  not  vest  in  a  tenant  in  tail  whose 
estate  is  liable  to  be  divested  by  the  birth  of  issue  to 
take  under  prior  limitations,  and  who  dies  before  his 
estate  becomes  indefeasibly  vested.  Hogg  y.  Jones,  32  B. 
45. 

Similarly,  chattels  directed  to  goto  the  persons  en-  Bequest  of 
titled  in  possession  to  estates  wiU  go  to  a  tenant  for  life,  Iy^  pcraon 
unless  they  are  directed  to  go  as  heirlooms,  or  there  is  ^^^^^^^  ^ 

•^  ^  /  poasesBion 

an  intention  expressed  that  the  personalty  is  to  go  along  to  real  es- 
with  the  realty.     Trafford  v.  Trafford,  3  Atk.  347  ;  In  re 
Johnson's  Trusts,  L.  R.  2  Eq.  716. 

If  there  is  such  an  intention,  a  tenant  for  life  of  the 
realty,  or,  where  the  personalty  is  to  go  with  a  title,  the 
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fii'st  possessor  of  the  title,  will  take  only  an  estate  for  life 
in  the  personaltj'.  Trafford  v.  Trafford,  3  Atk.  347  ; 
Shelley  v.  Shelley y  6  Eq.  640 ;  Montagu  v.  Lord  Inchi- 
quin,  23  W.  R,  692 ;  see  Mackworth  v.  Hinxman,  2  Kee. 
658. 

But  chattels  given  as  heirlooms,  and  directed  to  go  to 
such  person  as  shall  first  attain  twenty-one  and  be  en- 
titled to  an  estate  tail  in  possession  in  the  settled  estate, 
will  nevertheless  vest  absolutely  in  a  tenant  in  tail  in 
remainder  who  attains  twenty-one.  Foley  v.  Bumell,  1 
B.  C.  C.  274,  4  B.  P.  C,  319 ;  In  re  John&on's  TrusU, 
L.  R.  2  Eq.  716 ;  Martelli  v.  HoUoway,  L.  R.  6  H.  L. 
632. 
Intention         But  a  plain  intention  that  no  person  shall  take  the 

that  no 

person  not  chattels  who  does  not  live  to  become  entitled  to  the 
^^^lesBion  possession  of  the  realty,  will  have  eflfect.  Trafford  v. 
is  to  take.     Trafford,  3  Atk.  347  ;  see  per  Lord  Eldon  in  Countess 

of  Lincoln  v.  Duke  of  Newcastle,  12  Ves.  231 ;  Potts  v. 

Potts,  9  I.  E.  677,  1  H.  L.  671 ;  Cox  v.  Sutton,  26  L.  J. 

Ch.  846,  2  Jur.  N.  S.  733 ;  Lord  Scarsdale  v.  Curzon,  1 

J.  &  H.  62. 
Whether  When  heirlooms  are  directed  to  go  with  real  estates  as 

the  words  ... 

*<  as  far  as   ^^^  &s  the  rules  of  law  and  equity  permit,  with  a  proviso 

kw  ad^mit°"  ^^^  ^^^^  ^®  ^^*  *^  ^^^^  absolutely  in  any  tenant  in  tail 
wiu  carry     dying  under  twenty-one,  it  seems  doubtful  whether,  in 

on  chattels     /  -  ....  , 

directed      the  evcnt  of  a  tenant  m  tail  dying  under  twenty-one,  the 

^a  tenant  ^flfect  of  the  words  "  as  far  as  the  rules  of  law  and  equity 

^  **^^         permit "  will  be  to  carry  on  the  property  to  the  next  suc- 

onder         ceeding  tenant  in  tail,  or  whether  the  result  would  be  an 

to  the  next  intestacy.     The  question  arose  in  Harrington  v.  Harring- 

JSr* "     ton,  but  was  not  there  decided,  the  opinion  of  Lord  Cairns 

being  in  favour  of  an  intestacy,  and  of  Lord  Westbury  in 

favour  of  the   transmission  of  the  property  within  the 

limits  of  perpetuity.     See  L.  R.  3  Ch.  564,  ib.,  6  H.  L. 

87. 
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When  a  bequest  has  been  made  to  several  persons  as  Bequeete 

.  .  .  .      "in  the 

tenants  in    common  for  life,   with  remainder  to   their  eame  man- 
children,  and  there  is  a  subsequent  gift  to  the  same  per-  ^^^^  ^. 
sons  in  the  same  manner  as  the  prior  bequest,  the  second  quests. 
bequest  will  be  subject  to  the  same  limitations  for  life  and 
remainders  over.   Milsom  v.  Awdrey,  5  Ves.  465  ;  Eames 
y.  Anstee,  33  B.  264 ;  Smith  v.  GreenkiU,  14  W.  R.  912  ; 
Giles  V.  Milsom,  L.  R.  6  H.  L.  24. 

In  Sweeting  v.  PrideauXy  2  Ch.  D.  413,  a  subsequent 
gift  for  the  life  of  the  legatee  only  "  in  the  same  manner 
in  every  respect  and  subject  to  the  same  control"  as 
the  prior  gift,  was  held  on  the  language  of  the  will  to  im- 
port the  limitation  in  remainder  of  the  prior  gift  to  the 
children  of  the  legatee. 

If,  however,  the  original  gift  is  directed  to  fall  into  the 
residue  in  defaidt  of  children,  and  the  residue  is  then 
given  to  the  same  persons  ''  in  the  same  manner, '*  these 
words  will  be  referred,  if  possible,  to  a  tenancy  in  com- 
mon or  separate  use.     Shanley  v.  Baker y  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to 
executory  gifts  over,  a  subsequent  gift  to  be  held  "  in 
the  same  manner"  as  the  prior  gift  will  not  import  the 
executory  gifts  over  if  the  words  can  be  referred  to  a 
tenancy  in  common.  Lumley  v.  Bobbins,  10  Ha.  621 ;  and 
see  Hare  v.  Hare,  24  W.  R.  675. 

The  referential  words  may,  however,  be  strong  enough  Gift  by 
to  import  all  the  limitations  and  restrictions  of  the  pre-  mayTmport 
ceding  gift.     Boss  v.  Boss,  2  Coll.  269 ;  Be  Colshead,  2  J^^^^i^^ 
De  G.  &  J.  690 ;  Be  Shirley's  Trusts,  32  B.  394 ;  Ord  v.  of  a  prior 
Ord,  L.  R.  2  Eq.  393.  ^^' 

When  there  is  a  gift  to  a  class  of  persons  living  at  a 
particular  time,  and  a  subsequent  gift  to  the  same  class, 
without  the  restriction  of  being  alive  at  the  particular 
time,  "  in  the  same  manner"  as  the  prior  gift,  this  will 
not  cut  down  the  class  to  take  the  second  gift :  Yardley 
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Bedupliea- 
tion  of 
charges. 


Gift  to  per- 
sons "be- 
fore 
named." 


V.  Yardleyy  26  B.  88 ;  PiggoU  v.  WildeSy  26  B.  90 ;  Re 
wader's  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  effect. 
Swift  V.  Swift,  11  W.  R.  884,  82  L.  J.  Ch.  479. 

"When  property  is  given  upon  the  same  trusts  as  other 
property  which  is  subject  to  a  power  to  raise  a  definite 
sum,  the  property  so  given  by  reference  is  not  subject  to 
an  additional  charge  of  the  same  amount.  Hindle  v. 
Taylovy  5  D.  M.  &  G.  577,  599 ;  Boyd  v.  Boyd,  9  L.  T. 
N.  S.  166,  2  N.  R.  486. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a 
certain  proportion  of  the  value  of  the  property,  the  power 
to  charge  is  increased  in  proportion  by  the  value  of  the 
added  property.     Cooper  v.  Macdonald,  16  Eq.  258. 

It  may  be  noticed  that  a  bequest  to  persons  "  before 
named  "  may  refer  to  persons  before  mentioned,  and  will 
not  without  more  be  confined  to  persons  expressly  men- 
tioned by  name.  In  re  Holmes,  1  Dr.  821 ;  Bromley  v. 
Wright,  7  Ha.  834. 
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EXECUTORY  TRUSTS. 

Every  trust  which  requires  a  future    conveyance  or  Executory 
settlement  is  so  far  executory ;  but  the  mere  fact  that  the  ^^^^ 
testator  contemplates  a  future  settlement,  will  not  justify 
the  Court  in  putting  upon  the  words  of  a  testator  any 
other  than  their  legal  meaning. 

When  the  testator,  though  contemplating  the  execution 
of  a  future  instrument,  declares  the  trusts  upon  which 
the  property  is  to  be  held  by  reference  to  another  instru- 
ment, those  trusts  are  looked  upon  as  incorporated  into 
the  wiU,  and  must  have  their  ordinary  legal  meaning. 
Christie  v.  Oosling,  L.  R.  1  H.  L.  279 ;  see  Viscount  Hoi- 
mesdale  v.  West,  L.  R.  3  Eq.  474- 

If  the  testator  himself  declares  the  trusts  to  be  inserted 
in  the  contemplated  settlement,  the  question  then  is 
*'  whether  he  has  been  his  own  conveyancer,"  in  which 
case  the  trusts  declared  by  him  must  be  literally  followed, 
or  whether  the  trusts  declared  by  him  are  merely  the 
headings  of  a  future  settlement,  in  which  case  they  will 
be  so  carried  out  as  to  effectuate  his  intention.  See 
Egerton  v.  Earl  of  Brownlow,  4  H.  L.  1,  210 ;  Austen  v. 
Taylor,  1  Ed.  361,  Amb.  376 ;  BosweU  v.  DiUon,  Dru. 
temp.  Sug.  291. 

Thus  a  direction  to  purchase  lands  to  be  held  on  the 
trusts  declared  with  respect  to  other  lands,  must  be 
obeyed  by  literally  adopting  those  trusts.  Austen  v. 
Taylor,  1  Ed.  361,  Amb.  376. 
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Disiinction 
between 
marriage 
articles 
and  wills. 


How  far 
the  rule  in 
Shelley's 
case  ap- 
plies to 
executory 
titists. 


In  marriage  articles  the  purpose  of  the  instrument  is 
itself  sufficient  to  indicate  the  settlor's  intention  that  the 
property  is  to  go  in  strict  settlement,  but  in  a  will  an 
intention  that  words  are  not  to  have  their  strict  meaning 
must   appear  from   the   instrument   itself.      Therefore, 
though  the  trust  is  executory,  a  direction  to  settle  pro- 
perty on  A.  and  the  heirs  of  his  body  :  Scale  v.  Scale ^  1 
P,  W.  291 ;  Samuel  v.  Samuel,  14  L.  J.  Ch.  222,  9  Jur. 
222  ;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 
a  proper  entail  to    the  male  heir  by  him,  will  not  cut 
down  A.  to  less   than   an    estate  tail.     Blackbume    v. 
Stables,  2  V.  &  B.  367 ;  Sweetojpple  v.  Bindon,  2  Vem. 
536  ;  Harrison  v.  Naylor,  2  Cox,  247  ;  Randall  v.  Ddniell, 
24  B.  193 ;  Marshall  v.  Bousfield,  2  Mad.  166 ;  and  see 
Jervoise  v.  Duke  of  Northumberland,  1  J.  &  W.  659. 

If,  however,  an  intention  is  manifested  not  to  use 
words  in  their  strict  legal  sense,  the  trust  will  be  exe- 
cuted so  as  to  effect  the  general  intention. 

Such  an  intention  is  sufficiently  indicated  if  the  limita- 
tion is  to  A.  for  life,  remainder  to  his  heirs :  Meure  v.  Meure, 
2  Atk.  265  ;  Papillon  v.  Voice,  2  P.  Wms.  471 ;  Stonor 
V.  Cnrwen,  5  Sim.  264 ;  Hadwen  v.  Hadiven,  23  B.  551 ; 
Bastard  v.  Proby,  2  Cox,  6 ;  Rochfort  v.  Fitzmuurice,  2 
D.  &  War.  1 ;  Trevor  v.  Trevor,  1  H.  L.  239 ;  by  a 
direction  that  the  first  taker  should  be  unimpeachable  for 
waste :  Papillon  v.  Voice,  2  P.  Wms.  471,  Feame,  C.  R. 
115 ;  by  a  direction  that  he  shall  not  have  power  to  bar 
the  entail :  Leonard  v.  Earl  qfSv^ssex,  2  Vem.  526,  Feame, 
C.  R.  115;  or  that  the  property  shall  go  over  if  the  first 
taker  dies  without  issue  :  Shelton  v.  Watson,  16  Sim. 
543 ;  Thompson  v.  Fisher,  10  Eq.  207 ;  by  the  insertion 
of  a  general  limitation  to  preserve  contingent  remainders 
not  limited  to  a  life :  Vendbles  v.  Morris,  7  T.  R.  342, 
438 ;  Doe  v.  Hicks,  7  T.  R.  433 ;  by  a  direction  that  a 
settlement  shall  be  made  as  counsel  shall  advise,  and 


EXECUTORY   TRUSTS.  407 

that  issue  are  to  take  in  succession,  and  according  to 
priority.     White  v.  Carter,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow  if  the  general 
scope  of  the  limitations  shows,  that  they  were  not  to  be 
literally  adhered  to.  Pa/rker  v.  BoUon,  5  L.  J.  Ch.  98 ; 
Duncan  v.  Bluett,  I.  R.  4  Eq.  469. 

As  to  the  effect  of  a  direction  to  make  a  strict  entail,  l>irection 

to  make  a 

see  Graves  v.  Hicks,  11  Sim.  586  ;  Sealey  v.  Stawell,  I.  R.  strict  en- 
2  Eq.  826.  *''"• 

An  executory  trust  to  settle  property  upon  such  trusts  Direction. 
as  would  correspond  with  the  limitations    of  a  barony  pri^rtyto 
granted  by  letters  patent  to  several  persons  in  succession  l?.7^^  * 
and  the  heirs  male  of  their  bodies  respectively,  will  be 
limited  so  as  to  give  them  only  estates  for  life,  the  title 
being  inalienable.     SackviUe-  West  v.  Viscou7it  Holmesdale, 
L.  R.  3  Eq.  474,  ib.  4  H.  L.  543 ;  Lord  Dorchester  v. 
Earl  of  Effingham,  Sir  G.  Coop.  819,  10  Sim.  587  n.,  8 
B.  180  n. ;  Woohnore  v.  Burrows,  1  Sim.  512  ;  Banks  v. 
Baroness  Le  Despencer,  10  Sim.  576. 

It  seems  clear  that  where  chattels  are  directed  to  go  as  The  words 
heirlooms,  with  real  estate  "  as  far  as  the  rules  of  law  thrruiea 
and  equity  permit,"  these  words  will  not  make  tlie  trust  ^^-^^J^' 
executory,  or  enable  the  Court  to  mould  the  limitations  not  make  a 
of  the  personalty.    Christie  v.  Oosling,  L.  R.  1  H.  L.  279.  catory. 

But  if  such  a  trust  is  clearly  executory  the  Court  will  Eflfect  of 

sucli  words 

moiQd  it  so  as  to  prevent  the  absolute  vesting  of  chattels  in  ^here  the 
a  tenant  in  tail  dying  before  coming  into  possession.  See  *^^^^ 
Lady  Lincoln  Y.Duke  of  Newcastle,  12  Ves.  226,  a' id  see  per 
Lord  Chelmsford  in  Christie  v.  Oosling,  L.  li.  1  H.  L.  290 ; 
SackviUe-West  v.  Viscount  Holmesdale,  L.  R.  4  H.  L.  643. 
The  Court  will  carry  out  in  strict  settlement  an  exe- 
cutory trust  of  family  jewels  directed  to  go  as  heirlooms 
to  a  succession  of  eldest  sons  '^  as  far  as  the  rules  of  law 
and  equity  will  permit,*'  though  unconnected  with  limi- 
tations of  real  estate,  and  will  insert  provisoes  against 
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vesting  in  any  person  who  does  not  become  entitled  to 

possession  and  attain  twenty-one.     SlieUey  v.  Shelley,  6 

Eq.  540. 

Direction         A  mere  direction  to  settle  property  upon  marriage  after 

upon  mar-    an  absolute  gift  is  too  vague  to  be  carried  out  by  the 

nage.  Court,  and  the  absolute  gift  remains.     Magrath  v.  Mor- 

chead,  12  Eq.  491. 

But  if  there  is  any  indication  as  to  what  the  form  of 
the  settlement  is  to  be,  it  will  be  carried  out,  whether  the 
words  are  in  strict  settlement,  or  there  is  an  indication 
that  children  are  to  be  provided  for.  Loch  v.  Bagley,  4 
Eq.  122 ;  Young  v.  Macintosh,  13  Sim.  445  ;  Turner  v. 
Sargent,  17  B.  515;  Stanley  v.  Jackman,  23  B.  450; 
Stead  V.  Randall,  2  Y.  &  C.  C.  231 ;  Charlton  v.  Bendall, 
11  Ha.  296. 

As  to  the  form  of  settlement  in  such  a  case,  see  Tag- 

gart  v.  Taggart,  1  Sch.  &  L.  84 ;  Stanley  v.  Jackman,  23 

B.  450 ;  Young  v.  Macintosh,  13  Sim.  445. 

In  what  In  the  execution  of  executory  trusts  by  the  Court  the 

tenants  for  question  arises  whether  the  tenants  for  life  are  to  be  dis- 

life  will  be   punishable  for  waste  or  not. 

unim-  ^ 

poachable  1.  Where  the  executory  trust  is  in  such  a  form  as 
would  give  the  first  taker  an  estate  of  inheritance,  but 
the  general  object  of  the  trust  can  only  be  effected  by 
cutting  down  that  estate  to  an  estate  for  life,  the  life 
estates  are  made  unimpeachable  for  waste.  Leonard  v. 
Earl  of  Sussex,  2  Vern.  526;  White  v.  Briggs,  15  Sim. 
17,  2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the 
support  of  a  title  granted  to  a  man  and  the  heirs  of  the 
body,  the  estate  of  the  first  taker  being  cut  down  to  a  life 
estate  in  execution  of  the  trust,  will  be  dispuxiishable  for 
waste.  Woolmore  v.  Burroughes,  1  Sim.  512;  Bankes  v. 
Le  Despencer,  10  Sim.  576,  11  Sim.  508;  SackviUe-West 
V.  Viscount  Holmesdale,  L.  B.  4  H.  L.  548. 
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A  direction  that  the  trust  is  to  be  executed  in  strict 
settlement  without  more,  t.  e.,  where  no  estate  for  life  is 
expressly  given,  implies  that  the  estates  for  life  are  to  be 
dispunishable  for  waste.  See  Davenport  v.  Davenport,  1 
H.  &  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be 
executed  in  strict  settlement,  powers  which  would  di- 
minish the  estate  will  not  be  inserted  under  a  direction 
to  insert  the  usual  powers.  Higginson  v.  Bameby,  2  S. 
&  St.  616;  see  SackviUe-West  v.  Viscount  HolmescUUe, 
supra, 

2.  But  if  the  testator  has  expressly,  or  by  reference  to 
other  trusts,  directed  a  life  estate  to  be  given,  the  power 
to  commit  waste  will  not  be  added  to  the  life  estate. 
Davenport  v.  Davenport,  1  H.  &  M.  775. 

And  if  life  estates  are  directed  by  the  testator  to  be 
given,  the  words  "in  strict  settlement "  will  not  make 
the  life  estates  dispunishable  for  waste.  Stanley  v.  Covlt- 
hurst,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is 
inconsistent  with  a  power  to  commit  waste.  Clive  v. 
Clive,  7  Ch.  488. 

Property  to  be  settled  to  the  separate  use  of  a  married  Bestraint 
woman  will  be  settled  with  a  restraint  upon  anticipation.  cii>ation. 
Turner  v.  Sargent,  17  B.  515 ;  Stanley  v.  Ja^kman,  28  B. 
450 ;  Re  DunniWs  Will,  I.  B.  6  Eq.  822 ;  see  Symonds 
V.  Wilkes,  11  Jur.  N.  S.  659. 

A  simple  direction  to  settle  will,  it  seems,  authorise  What 
the  insertion  of  powers  of  management,  such  as  powers  be^^^rted 
of  leasing  and  sale  and  exchange.     Turner  v.  Sargent,  ^ »  «»<^tie- 

17  B.  514.  cuted  by 

And  where  **  usual  powers  "  are  expressly  authorised, 
powers  of  leasing,  of  sale  and  exchange,  and,  if  neces- 
sary, of  partition  and  of  leasing  mines  and  granting 
building  leases,  will  be  inserted,  but  not  powers  to  confer 
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personal  privileges  upon  particular  persons.  Peake  v. 
Penlington,  2  V.  &  B.  811 ;  Hill  v.  HiU,  6  Sim.  186 ; 
see  Duke  of  Bedford  v.  Marquis  of  Ahercom,  1  M.  &  Cr. 
812,  p.  884 ;  Higginson  v.  Bameby,  2  S.  &  St.  516. 

Where  certain  powers  are  given  to  tenants  for  life  if 
qualified,  and  if  not  qualifiedi  to  trustees  for  them, 
general  words  will  not  authorise  powers  of  sale  and  ex- 
change. Brewster  v.  Angell,  1  J*  &  W.  626 ;  Home  v. 
Barton,  Jac.  487. 

And  where  certain  powers  are  given,  general  words 
will,  as  a  rule,  authorise  only  powers  of  a  like  nature  ; 
they  will  not,  for  instance,  authorise  the  insertion  of  a' 
power  to  grant  building  leases  when  a  power  to  lease  is 
expressly  given.     Pearse  v.  Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to 
show  that  their  generality  is  not  to  be  controlled.  Lin* 
don  V.  Fleetwood,  6  Sim.  152. 


CHAPTER  XXXIV. 

IMPLICATION. 

Implication  op  Estates  Tahj. 
If  there  is  a  devise  to  A.  simply,  or  to  A.  for  life,  fol-  Gift  over 

upoD  an 

lowed  by  a  gift  over  in  default  of  issue,  if  these  words  indefinite 

import  an  indefinite  failure  of  issue,  A.  takes  an  estate  jgroe'^yes 

tail.     MacheU  v.  Weeding,  8  Sim.  4;  Daintry  v.  Dai7itry,  *J®*°°®®" 

6  T.  R.  807,    In  re  Banks'  TrusU,  2  K.  &  J.  887.  estate  tail. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  The  Court 

to  A.  simply,  or  to  A.  for  life,  with  a  gift  over  in  default  constmc- 

of  issue,  A.  will  take  an  estate  tail,  though  there  are  Jj^^f^n^* 

words  which  might  constructively  limit  the    failure  of  <>*  ^^^*  w> 

as  to  pre- 

issue  within  a  definite  period,  since  this  is  the  only  con-  vent  the 
struction  which  will  carry  anything  to  the  issue.     Wyld  ™2n^tote 
V.  Lewis,  1  Atk.  482 ;  Simmons  v.  Simmons,  8  Sim.  22,  **"^- 
where  the  devise  was  in  effect  to  A.  for  life,  and  if  she 
dies  without  issue  over,  the  power  to  appoint  to  issue 
being  merely  discretionary.     Butt  v.   Thomas,  11   Ex. 
285,  1  H.  &  N.  109. 

Qucsre  whether  an  estate  tail  will  be  implied  in  a  per-  Whether 
son  from  a  gift  over  in  default  of  his  issue  simply,  where  tail  will  be 
no  interest  is  given  to  him  by  the  will.     Parker  v.  Tootal,  J™^  ^  ^^ 
11  H.  L.  148 ;  see  Walter  v.  Drew,  Com.  Rep.  878.  J^^^  ^^ 

And  where,  in  a  devise  to  A.  for  life,  remainder  to  his  a  person 
children  either  for  life  or  in  tail,  an  estate  tail  is  implied  nothing 
in  A,  from  a  gift  over  in  default  of  issue,  the  estate  tail  ^®'  ^^ 
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Where  an  SO  implied  will  be  in  remainder,  to  take  effect  after  the 
is  implied,  prior  estates  expressly  limited.  Doe  d.  Bean  v.  HaUey, 
itwiUbe'    8  T.  R.  5  ;  Doe  d.  GaUini  v.  GaUini,  5  B.  &  Ad.  621,  8 

m  remain-  '  '  * 

der  after      Ad.  &  E.  840  ;  Forsbrook  v.  Forsbrook,  L.  R.  8  Ch.  98  ; 

estateB  ex- 

pressly        Andrew  v.  Andrew,  1  Ch.  D.  410. 
imi    .  ^^^  where  an  estate  tail  is  to  be  implied  either  in  an 

As  between  ^      ^  ^        _  -^ 

father  and  ancestor  or  his  issue,  it  will  be  implied  in  the  ancestor, 
estate  tail  SO  as  to  take  in  the  whole  line  of  issue.  AtMnsonv. 
^^^™;  Barton,  10  H.  L.  213  ;  Forsbrook  v.  Forsbrook,  supra. 

father. 

Implication  op  Life  Estates. 

Devise  to  I.  If  there  is  a  devise  of  realty  to  the  heir-at-law  after 
law  afte*  ^^®  death  of  A.,  A.  will  take  an  estate  for  life  by  impli- 
the  death     cation.     It  is  evident  that  the  heir  who  would  take  in 

of  A.,  gives 

A.  a  life      case  of  intestacy  is  not  meant  to  take  immediately,  and 

estate 

the  only  way  of  carrying  out  the  testator's  intention  is  to 

give  A.  a  life  estate.     "  A.  must  have  the  thing  devised 

or  none  else  can  have  it."   Gardner  v.  Sheldon,  Vaughan, 

259,  Tudor,  L.  C.  541. 

» 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives 

A.  no  estate  by  implication,   since  the  heir-at-law  may 

have  been  intended  to  take  in  the  meantime.     AspinaU 

V.  Petvin,  1  S.  &  St.  544. 

To  raise  In  order  that  A.  may  take  a  life  estate  the  person  to 

bj  ^pUca-  whom  the  lands  are  given  after  the  death  of  A.  must  be 
tioD,  the     ^Q  jjgjj.  ^^  lo^  ^^  ii^Q  ^jj^Q  Qf  f]^Q  devise,  and  not  at  the 

person  to  ^  '  ^ 

take  on  the  time  when  the  devise  takes  effect.     AspinaU  v.  Petvin, 

death  of 

A.,  must     supra. 

tibe^date**        Similarly,  a  devise  to  one  of  several  coheiresses  after 

of  the  de-    {j^q  death  of  A.,  gives  A.  a  life  estate.  Hutton  v.  Simpson, 

vise. 

Devise  at     2  Vem.  723,  as  stated  in  King  v.  Ringstead,  9  B.  &  C. 

^e^death      218,  p.  228. 

one  of  And  it  seems  that  the  result  will  be  the  same  where 

several  co-  . 

heiresses,     the  devise  is  to  the  heir  and  others  after  the  death  of  A. 

Devise  at 
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BlackweU  v.  BuU,  1  Kee.  176 ;   see,  too,  Cockshott  v.  the  death 
CockshoU,  2  Coll.  432.  ^^^ie^ 

The  express  gift  of  certain  lands  to  A.  does  not  in  *"^  others, 
itself  prevent  him  from  taking  other  lands  by  implica-  an  express 
tion.     See  18  H.  7,  f.  17 ;  Brook,  Devise,  pi.  52,  cited  in  ^^^^i*^ 
Gardner  v.  Sheldon,  Vaughan,  259 ;  Tudor,  L.  C.  541,  P^^ent 

"  him  from 

547.  taking  by 

Therefore,  where  lands  are  devised  to  A.  for  life,  and  tion."^" 
after  the  death  of  A.  the  lands  previously  devised,  to- 
gether with  other  lands,  are  devised  to  B.,  A.  will  or 
will  not  take  an  estate  for  life  by  implication  in  the 
other  lands,  according  as  B.  is  the  heir  or  a  stranger. 
AspinaU  v.  Petvin,  1  S.  &  St.  544 ;  King  v.  Ringstead, 
9  B.  &  C.  218 ;  AUwater  v.  Attwater,  18  B.  380. 

But  words  which,  taken  in  their  grammatical  sense,  Distriba- 
are  joint  and  apply  to  the  two  classes  of  property,  will  gtrocSon 
be  construed  distributively  if  the  intention  of  the   tes-  T^^J^ . 

''  landSy  in 

tator  is  manifest  that  the  lands  not  expressly  devised  some  of 

for  life  are  to  go  to  the  devisees  at  once.    Cook  v.  Gerard,  takes  a 

1  Saund.  183,  cit.  9  B.  &  C.  225 ;  Simpson  v.  Homsby,  ^^^^^ 

2  Vem.  728 ;  Prec.  Ch.  489,  452 ;   Doe  v.  Brazier,  5  B.  ^  ^^ 

'  '  '  '  death  to 

&  Aid.  64.  the  heir. 

The  mere  fact  that  provision  has  already  been  made 
for  A.  will  be  an  argument  against  giving  a  life  estate  by 
implication,  and  therefore  in  favour  of  a  distributive 
construction.  See  Stevens  v.  Hale,  2  Dr.  &  Sm.  22; 
James  v.  Shannon,  I.  R.  2  Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A.  can  be  N;.»°»pii- 

'  ^  ^  cation 

construed   as  merely  postponing  the  vesting   in    pos-  ^bm 
session  till  the  death  of  A.,  no  argument  in  favour  of  Testing  in 
implication  can  arise.     Bamet  v.  Barnef,  29  B.  289.  JST^'"''' 

And  in  the  same  way,  if  there  is  a  residuary  devise,  postponed 

.  "^  '   till  the 

so  that  nothing  is  undisposed  of,  there  can  be  no  impli-  death  of  A. 
cation.    Horton  v.  Horton,  Cro.  Jac.  74.  ™ff  ""^  * 

'  ^  residuary 

II.  By  analogy  to  the  rule  with  regard  to  real  pro-  devise. 

Bequest  of 
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personalty 
to  the  next 
of  kin  after 
A.  's  death. 


A  life  es- 
tate is 
more 

easily  im- 
plied in  the 
case  of 
personalty. 


Effect  of 
an  express 
life  estate 
in  certain 
events. 


Effect  of  a 

residaaiy 

bequest. 


No  impli- 
cation 
arises  in 
favour  of 
A.  I  where 
the  gift  is, 
if  A.  dies 
under 
twenty- 
one,  to  B. 


perty,  it  appears  that  if  personal  property  be  given  to 
the  next  of  kin,  or  to  one  of  the  next  of  kin  after  the 
death  of  A.,  A.  will  take  a  life  interest  by  implication,  if 
there  is  no  residuary  bequest.  Stevens  v.  Hale,  2  Dr.  & 
Sm.  22;  Cock  v.  Cock,  21  W.  R.  807;  Blackwell  v.  BtUl, 

1  Kee.  176.  In  Horton  v.  Horton,  Cro.  Jac.  74,  there 
was  in  effect  a  residuary  bequest  according  to  the  then 
state  of  the  law. 

But  the  technical  rule  that  the  heir  can  be  disinherited 
only  by  necessary  implication,  does  not  apply  to  personal 
property,  with  -respect  to  which  the  presumption  is  if 
anything  against  an  intestacy,  and  the  cases  almost  seem 
to  show  that  although  the  person  to  take  upon  the  death 
of  A.  may  be  a  stranger,  A.  will  take  a  life  estate  by 
implication  if  there  is  nothing  in  the  will  to  repel  such 
construction.  Davies  v.  Hopkins,  2  B.  276 ;  In  re  Betty 
Smith's  Trusts,  L.  R.  1  Eq.  79 ;  In  re  Blake's  Trust,  L. 
R.  8  Eq.  799 ;  Humphreys  v.  Humphreys,  4  Eq.  475 ;  see, 
too.  Roe  V.  Summersett,  5  Burr.  2608 ;  Bird  v.  Hunsdon, 

2  Sw.  342. 

But  where  an  express  life  interest  in  cei'tain  events 
is  given  to  persons  after  whose  deaths  the  fund  is  given 
over,  no  implication  arises  in  favour  of  those  persons  if 
the  events  do  not  happen.  Isaacson  v.  Van  Ooor,  42 
L.  J.  Ch.  193,  21  W.  R.  156. 

A  residuary  bequest,  or  a  gift  in  default  of  appoint- 
ment where  the  bequest,  after  the  life  of  A.,  is  made 
under  a  power,  is  sufficient  to  repel  the  implication. 
Cranley  v.  Dixon,  28  B.  612 ;  Henderson  v.  Constable^ 
6  B.  297. 

There  is  no  implication  in  favour  of  A.  where  the  gift 
is  if  A.  dies  under  twenty-one  or  unmarried,  since  in  such 
a  case  an  absolute  interest  and  not  a  life  estate  would 
have  to  be  implied.  James  v.  Shannon^  I.  R,  2  £q«  118 ; 
Harris  v.  Du  Pasqmer,  20  W.  R.  668. 
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Implication  op  Absolute  Interests. 

1.  If  there  is  a  gifk  to  A.  till  twenty-one,  with  a  gift  Devise  to 
over  if  he  dies  under  twenty- one,  A.  will  take  by  im-  twenty- 
plication  the  fee,  or  an  absolute  interest  in  personalty,  ^^^^^^ 
defeasible   upon   death  under  twenty-one.     Tomkins  v.  he  dies 

under 

Tomkins,  cited  1  Burr.  284  ;  Payhr  v.  Pegg,  24  B.  105  ;  twenty- 
Oardiner  v.  Stevens,  30  L.  J.  Ch.  199 ;  In  re  Harrison's  ^°®' 
Estate,  5  Ch.  408. 

The  argument  in  favour  of  implication  as  strengthened 
if  the  residuary  devisees  are  different  from  those  who 
would  take  under  the  gift  over,  so  that  without  impli- 
cation the  property  would  go  to  different  persons,  ac- 
cording as  A.  died  under  or  over  twenty-one.  Cropfon 
V.  Davies,  L.  R.  4  Ex.  159. 

2.  And  even  in  the  absence  of  a  gift  over,  if  there  is  General  in- 
anything  to  show  that  A.  was  intended  to  take  after  that  the 
twenty-one,  this  intention  will  be  carried  out.     Wilks  v.  ^^t^  The 
WiUiams,  2  J.  &  H.  126  ;  Tunaley  v.  Roch,  3  Dr.  720 ;  ^^oie  in- 

terest. 

Atkifison  v.  Pake,  1  B.  C.  C.  91 ;  Newland  v.  Shephard, 
2  P.  Wms.  194 ;  Peat  v.  Powell,  Ambl.  387,  1  Ed.  479 ; 
these  latter  cases  have,  however,  been  disapproved  of  by 
Lord  Hardwicke  in  Fonnereau  v.  Fanner eau,  3  Atk.  315  ; 
but  they  may  probably  be  supported  on  the  language  of 
the  will  in  each  case. 

3.  But  the  implication  will  be  rebutted  if  there  are  Effect  of  a 
circumstances  tending  to  show  that  the  person  to  take  Si  twenty- 
till  twenty-one  is  not  to  take  an  absolute  interest  if  he  ^'1?^*?® 
survives  twenty-one ;  if,  for  instance,  the  gift  is  to  the  himself 
wife  for  her  and  her  son's  support  till  the  son  attains  other.  ' 
twenty  one,  and  if  he  dies  under  twenty-one,  to  the  wife 

for  life,  and  then  over.  In  this  case  the  6on  did  not  take 
the  whole  interest  till  twenty-one,  and  it  could  therefore 
hardly  be  implied  that  he  was  to  take  the  whole  after 
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that  age  to  the  exclusion  of  his  mother.    Fitzhenry  v. 

Bonner,  2  Dr.  36. 
No  impii-        4.  No  implication  in  favour  of  children  arises  upon 
fovoorof      an  absolute  gift  of  personalty  to  A.,  and  if  he  dies  with- 
ttria^^  a    ^^^  children  over,  or  upon  a  gift  to  several  as  tenants  in 
gift  to  A.     common,  and  if  any  die  without  issue,  their  shares  to 

abeolntely,  .... 

and  if  he  those  then  Uving  or  their  children.  Addison  v.  Biisk, 
oSTchii^  14  B.  459,  2  D.  M.  &  G.  810 ;  Cooper  v.  Pitcher,  4  Ha. 
dren,  over.  495^  ig  L.  J.  Ch.  24;  DowUng  v.  Bowling,  L.  R.  1  Eq. 

442,  ih.,  1  Ch.  612. 
Gift  to  A.         5.  Nor  does  any  implication  in  favour  of  children  arise 

for  life, 

and  if  he     if  the  gift  is  to  A.  for  life,  and  if  he  dies  without  chil- 

ouTchil- "    d^®^  over.     Greene  v.  Ward,  1  Buss.  262 ;   Ranelagh  v. 

dren,  over.  Ranelogh,  12  B.  200;    Sparks  v.  RestaU,  24  B.   218; 

Neighbour  v.  Thurlow,  28  B.  88 ;   Jf!^  Hayton's  Trusts y 

4  N.  R.  54. 

6.  But  in  this  latter  case,  though  the  mere  gift  over  in 
default  of  children  will  not  be  sufficient  to  give  the  chil- 
dren any  interest  by  implication,  the  Court  will,  it  seems, 
lay  hold  of  any  indication  of  intention  to  fortify  the  argu- 
ment based  upon  the  gift  over,  so  as  to  give  the  children 
an  interest.  In  the  former  case,  where  the  absolute  inte- 
rest is  given  to  the  first  takers,  the  "  mere  fact  of  a  tes- 
tator giving  over  property  in  case  there  are  no  children 
does  not  furnish  any  presumption  on  which  this  Court 
can  act  in  favour  of  his  giving  it  to  the  children,  if  there 
are  any,  as  against  their  parents."  DowUng  v.  DowUng, 
L.  R.  1  Ch.  615.  But  where  the  parent  takes  only  a 
life  interest  the  children  can  take  nothing  from  him,  and 
at  the  same  time  the  presmnption  against  intestacy 
arises.  It  seems  Ex  parte  Rogers,  2  Mad.  449,  may  be 
supported  on  this  ground ;  see,  too,  KinseUa  v.  Caffray, 
11  Ir.  Ch.  154,  where  the  gift  over  was  not  merely  on 
death  without  issue,  but  upon  such  death,  or  upon  death 
leaving  issue,  and  such  issue  dying  under  twenty-one. 


1 
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7.  Apparently,  where  there  is  a  gift  to  A.  to  dispose  of  Gift  to  A. 
among  a  certain  class   hy  deed  or  will,  a  life  interest  of  alfiong  a 
would  be  implied  in  A.     Acheson  v.  Fair^  8  D.  &  War.  ^^I^\  v- 
627.     See  Williams  v.  Roberts,  27  L.  J.  Ch.  177,  4  Jur.  death. 

N.  S.  18. 

8.  When  there  is  a  gift  to  A.  for  life,  remainder  to  A  power  to 
such  of  her  children  as  she  may  appoint,  the  power  is  for  ufe  to 
looked  upon  as  a  trust,   and  if  the  parent  does  not  ^pp^**!**? 

r  '  IT  children  u 

appoint  the  property  goes  to  the  children  equally.'  Brown  ^  effect  a 

trust. 

V.  Higgs,  8  Ves.  574 ;  Btitler  v.  Gray,  5  Ch.  26 ;  KeUett 
V.  KeUett,  I.  R.  5  Eq.  298. 

This  does  not  apply  if  there  is  a  gift  over  in  default 
of  appointment.  Pattison  v.  Pattison,  19  B.  638 ;  Roddy 
V.  Fitzgerald,  6  H.  L.  823 ;  and  see  In  re  Jeffery's  Trusts, 
14  Eq.  136 ;  nor  where  the  power  is  to  he  exercised  only 
in  events  which  never  happen.  Halfhead  v.  Shepherd, 
28  L.  J.  Q.  B.  248,  5  Jur.  N.  S.  1162. 


Implication  of  Cross-Remainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  Cnws-rc- 
tenants  in  common  and  the  heirs  of  their  bodies  respec-  wnubeTm- 
tively,  followed  by  a  gift  over  in  default  of  such  issue,  J^j^^^^**®™ 
the  gift  over  takes  effect  only  in  default  of  all  such  issue  devise  to 
5s   would   take  under  the   antecedent   lunitations,  and  tail,  foi- 
therefore    cross-remainders     are    implied    between    the  l^J^^^^gfj* 
tenants  in  tail.     Doe  d.  Gorges  v.  Webb,  1  Taunt.  234 ;  default  of 

all  the 

Powell  V.  Howells,  L.  R.  3,  Q.  B.  665;  Hannaford  v.  issue  to 
Ilannaford,  L.  R.  7,  Q.  B.  116.  the^rLT 

And  if  the  gift  over  is  limited  not  expressly  in  default  ing^i»>aita- 
of  issue,  but  as  a  remainder,  the  same  result  follows :  where  the 
Doe  d.  Burden  v.  Burville,  2  East  47  n. ;  and  the  word  ^^^^'J^ 
reversion  would  probably  now  be  held  to  have  the  same  *  remain- 

*  •^  ^  uer  or  re- 

force,  notwithstanding  Pery  v.  White,  Cowp.  777.  version. 

The    arguments    against    the    implication ,  of   cross- 

X  E 
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Where  the 
gift  over  is 
in  default 
of  issue  to 
take  under 
the  preced- 
ing limita- 
tions living 
at  the 
deaths  of 
the  ances- 
tors. 

Whether 
the  limita- 
tion of 
cross-re- 
mainders 
in  certain 
events 
prevents 
the  impli- 
cation of 
cross-re- 
mainders. 


Cros8-i*e- 


remainders^  founded  upon  the  number  of  the  devisees, 
and  such  words  as  severally  or  respectively,  or  the  fact 
that  the  whole  is  not  expressly  given  over,  must  now  be 
considered  as  exploded. 

2.  The  result  will  be  the  same  if  the  gift  over  is  in 
default  of  issue  to  take  under  the  precedmg  limitations, 
living  at  the  death  of  their  parents.  Maden  v.  Taylor, 
45  L.  J.  Ch.  569. 

8.  It  has  been  said  that  if  cross-remainders  are  pro- 
vided between  certain  objects  in  certain  events,  the  im- 
plication of  cross-remainders  between  those  objects  in 
different  events  does  not  arise ;  so  that,  for  instance,  if 
cross-remainders  are  provided  between  the  children  of 
separate  families  among  themselves,  cross-remainders 
would  not  be  implied  between  the  children  of  one  family 
and  those  of  the  other.  Clache^s  case  (Dyer,  880),  how- 
ever, which  is  usually  cited  on  this  point,  is  no  authority 
for  any  such  proposition.  All  that  case  decides  is,  that 
cross-remainders  cannot  be  implied  in  the  face  of  an 
express  limitation  over  in  a  certain  event  with  which 
such  an  implication  would  be  inconsistent.  See  the 
remarks  by  the  Lord  Justice  Turner  in  Atkinson  v. 
Barton,  3  D.  F.  &  J.  839.  And  the  decision  in  Rabbeth 
V.  Squire,  19  B.  77,  4  De  G.  &  J.  406,  was  based  on 
totally  different  grounds.  The  true  rule  is  laid  down  b}' 
Ijd.  J.  Turner  : — "  Cross-remainders  are  to  be  implied 
or  not  according  to  the  intention.  The  circumstance  of 
remainders  having  been  created  between  the  parties  in 
particular  events  is  a  circumstance  to  be  weighed  in  de- 
termining the  intention,  but  is  not  decisive  upon  it." 
Atkinson  v.  Barton,  8  D.  F.  &  J.  389  (reversed  on 
appeal,  but  on  different  grounds,  10  H.  L.  313) ;  see, 
too,  Vandcrplank  v.  King,  3  Ha.  1 ;  Re  Ridge's  Trusts, 
7  Ch.  665. 

4.  Cross-remainders  will  be  implied  even  though,  as 
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the  result  of  legal  rules,  and  not  of  the  testator's  inten-  maindci-s 

tion,  the  class  of  persons  between  whom  they  are  implied  between 

take  different  interests;  if,  for  instance,  some  are  tenants  ^king^dif- 

in  tail,  others  only  tenants  for  life,  with  remainders  to  Cerent  in- 

,  ,  .  terests. 

their  children  in  tail.     Vanderplank  v.  King,  3  Ha.  1. 

5.  Cross-remainders  will  be  implied  in  a  devise  to  the  Cross-re- 
children  of  A.,  which  carries  to  them  only  a  life  estate,  impUea 
with  a  gift  over  for  want  of  such  issue  of  A.     Ashley  v.  ^*^^^fQj. 
Ashley,  6  Sim.  358.  life. 

6.  And  where  realty  or  personalty  is  given  to  several  Cross-re- 

.  ..  j»       f  t»         'ji  •1  mainders 

persons  as  tenants  m  common  for  me,  with  remainders  implied 

to  their  issue,  followed  by  a  gift  over  if  all  should  die  ^*^^;. 

without  leaving  issue,  cross-limitations  between  the  first  lies  where 

takers  and  their  families  will  be  implied.      Re  Ridge's  tions  are 

Trusts,  7  Ch.  665 ;  Re  Clark,  11  W.  R.  871 ;  see,  too,  ^^i' re- 

Coates  V.  Hart,  3  D.  J.  &  S.  504.  ^^^^ 

to  chil- 

7.  But  cross-limitations  will  not  be  implied  so  as  to  dren. 
divest  vested  interests.     The  implication  arises  from  the  Cross-Umi- 

-^  tations 

presumption  against  intestacy,  but  where  there  are  vested  will  not  bo 

interests  there  can  be  no  intestacy.  See  Rabheth  v.  Squire,  ^  to  divest 

19  B.  70,  4  De  G.  &  J.  406 ;  Re  Clark,  11  W.  R.  871.  ^^^^!^' 

Upon  the  same  principle,  when  the  testator  has  dis- 
posed of  his  whole  interest  in  realty  or  personalty,  if,  for 
instance,  absolute  vested  interests  have  been  given  to 
several  as  tenants  in  common,  with  a  gift  over  upon  tlie 
death  of  all  in  certain  events,  cross-limitations  cannot  be 
implied  between  them,  as  there  can  be  no  intestacy,  and 
cross-limitations  would  divest  vested  interests.  Skey  v. 
Barnes,  3  Mer.  334 ;  Bromhead  v.  Hunt,  2  J.  &  W.  459 ; 
Baxter  v.  Losh,  14  B.  612  \.  Beaver  v.  NoiccU,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  con-  Gift  over  of 
tingent  with  a  gift  over  upon  the  death  of  aU  before  the  H^!^^^ 
interests  vest,  the  argument  against  an  intestacy  applies,  i^  all  I'l^e 

,  .  ,     ,  legatees  die 

and  no  alignment  can  be  mised  against  cross-limitations  before  the 

on  the  ground  that  they  would  divest  vested  gifts,  iind  yj^tlng. 

B   K   2 
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therefore  in  all  probability  cross-liniitations  would  be 
implied.  MackeU  v.  Wititer,  8  Ves.  236,  536 ;  ScoU  v. 
Bargeman,  2  P.  Wms.  68,  2  Eq.  Abr.  542 ;  Graves  v. 
Waters,  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Bargewan 
to  be  overruled.  The  point  in  Beamnan  v.  Stock,  2  Ba. 
and  Be.  406,  was  totally  different.  It  was  whether  bene- 
fit of  survivorship  would  be  implied  between  tenants  in 
common  taking  vested  interests,  and  the  incidental  re- 
marks of  Lord  Manners  cannot  be  considered  as  over- 
ruling a  case  expressly  approved  by  Lord  St.  Leonards 
in  Vize  v.  Stoney,  1  Dr.  &  War.  348,  and  followed  in 
Graves  v.  Waters. 


Implication  by  llEciTAii. 

A  recital  !•  A  recital,  that  a  person  is  entitled  under  another 

Bon*iR  on-^  instrument,  when  he  is  not  in  &ct  entitled,  does  not  in 
titled  un-     general  amount  to  a  gift  by  the  instrument  which  con- 

iler  another   *^  ,  .  . 

instrument   tains  the  recital.     Harris  v.  Harris,  I.  B.  8  Eq.  610 ; 

amounf  to    Circuit  v.  Perry,  28  B.  276. 

a  gift.  2.  But  a  recital  that  the  testator  has  by  the  very  docu- 

Rccital  of  a  ,,  ,  ,_  •  n       \  •  •% 

supposed  ment  containmg  the  recital  made  a  particular  gift,  which 
reciting* in-  ^^  ^^^  ^^*  ^^  ^*^*  made,  is  evidence  of  an  intention  to 
strunient  is  confer  the  bounty.     Adams  v.  Adams,  1  Ha.  587. 

evidence  of 

an  inten-  Thus  a  gift  alleged  to  be  "  in  addition  "  to  a  prior 

give.  gift*  where  there  is  in  fact  no  such  prior  gift,  is  sufficient 

Gift  in  evidence  of  an  intention  to  confer  the  supposed  prior  gift, 
a  supposed  Jordan  v.  Fortescue,  10  B.  259 ;  Farrar  v.  St.  Catherine's 
^^^'  Coll.  16  Eq.  24. 

So  a  statement  that  the  testator  does  not  give  a  legatee 
a  certain  sum  because  she  is  absolutely  entitled  to  it, 
when  in  fact  it  is  in  the  disposition  of  the  testator, 
amounts  to  a  gift  of  the  sum  in  question.  Hall  v.  Leitchj 
9  Eq.  876. 
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But  a  mere  recital  in  a  codicil  of  a  supposed  gift  by 
will  will  not  amount  to  a  gift.     Re  Arnold's  Estate^  38  B. 

163,  171. 

8.  In  order  that  rule  2  may  apply  it  must  be  clear  In  order 

that  there  is  nothing  in  the  will  to  which  the  recital  can  cit^i  may 

refer.     Sherratt  v.  Oakley,  7  T.  R.  492 ;  Smith  v.  Fitz-  ^^^*®jf 

gerald,  3  V.  &  B.  2 ;  Mackenzie  v.  Bradhiiry,  85  B.  617,  must  be 

clear  that 

620 ;  Nugent  v.  Nugent^  I.  R.  8  Eq.  78 ;  Ives  v.  Dodgson,  there  is 

Q  Vn    401  nothing  to 

4.  Still  less  can  a  gift  be  implied  from  a  recital  when  ™*y  '*®^^*- 

the  effect  of  such  implication  would  be  to  cut  down  a  ^^^  c^t'* 

prior  express  gift,  as  from  a  recital  of  a  gift  to  B.  for  life,  ^°!^  * 

remainder  to  his  children,  when  in  fact  the  prior  gift  was  press  gift. 
to  the  children  immediately.     Re  Smith,  2  J.  &  H.  594. 


CHAPTER  XXXV. 


REVOCATION. 


Beyocation 
before  the 
Wills  Act. 


Effect  of 
the  23rd 
section  of 
the  Wills 
Act. 


The  section 
does  not 
apply  to 
cases  of 
ademption. 


Prior  to  the  Wills  Act  a  devise  was  revoked  if  the 
testator  afterwards  made  a  conveyance  of  the  land  for  any 
purpose  (except  a  mortgage),  though  the  conveyance  was 
only  of  the  legal  estate.  Lord  Lincoln* 8  Case,  Show.  P.  C. 
154,  1  Eq.  Ab.  411,  pi.  11,  1  Jarman,  136—141. 

Partition  was  no  exception  to  the  general  rule  where  a 
conveyance  was  made  to  a  trustee  to  divide,  though,  if 
the  partition  was  effected  by  a  mere  release  to  uses,  there 
was  no  revocation.     Grant  v.  Bridger,  L.  R.  3  Eq.  847. 

Now,  by  the  23rd  section  of  the  Wills  Act  it  is  pro- 
vided that  no  conveyance  or  other  act  made  or  done  sub- 
sequently to  the  execution  of  a  will  of  or  relating  to 
any  real  or  personal  estate  therein  comprised,  except  an 
act  by  which  such  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  iii  such  real  or  personal  estate,  as 
the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death. 

This  section  appUes  to  cases  in  which  a  gift  would 
have  been  formerly  revoked  by  alteration  of  estate,  but 
not  to  cases  of  ademption.  Moor  v.  Raisbeck,  12  Sim. 
123 ;  Ford  v.  De  Pontes,  30  B.  572. 

The  subject  of  revocation  comes  within  the  limits  of 
the  present  treatise,  onl}"*  so  far  as  it  involves  questions 
of  construction.     And  even  when  thus  limited  the  cases 
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are  so   special   that  they  are   of  little   use    as  general 
authorities,  and  hardly  admit  of  a  satisfactory^  classification. 
The  following  general  rules  may,  however,  be  laid  down 
with  regard  to  revocation : — 

1.  To  cut  down  a  previous  gift  it  must  be  reasonably  it  must  be 

1  1        •  It  rm  1     •  reasonably 

clear  that  it  was  meant  to  be  cut  down.     The  rule  is  not  clear  that 
that  the  words  of  revocation  must  be  as  clear  as  the  words  ^  meant*to 
of  original  gift.     See  RandfieU  v.  Eand field,  8  H.  L.  225 ;  ^^  «^oked. 
WaUcice  v.  Seymour,  20  W.  R.  684. 

Thus,  where  property  is  given  to  A.  for  life,  with  re- 
mainders over,  and  the  gift  to  A.  only  is  revoked,  but  the 
property  is  given  absolutely  to  B.,  the  whole  original 
gift  is  revoked.  Murray  v.  Johnstone,  8  D.  &  War.  148  ; 
Fry  V.  Fry,  9  Jur.  894. 

So,  when  there  is  a  gift  to  A.  with  executory  limita- 
tions over,  and  the  trusts  of  the  will  as  regards  the  gift 
to  A.  are  revoked,  the  gifts  over  are  revoked  as  well. 
Boulcott  V.  Boulcott,  2  Dr.  25. 

2.  The  dispositions  of  the  will  T\ill  not  be  disturbed  Qif*«  '"^iii 
more  than  is  necessary  to  give  effect  to  a  revocation  by  sidered  re- 

CO^llCll.  farther 

Thus,  where  a  legacy  is  charged  on  real  and  personal  ^^^^  ^ 

^     '^  ^  •»•  neceasary. 

estate,  and  the  charge  on  the  personal  estate  is  revoked 
by  a  codicil,  the  charge  on  the  realty  remains.  Kermode 
V.  Macdonald,  8  Ch.  585 ;  Leese  v.  Knight,  12  W.  R. 

1097. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A., 
and  the  devise  is  afterwards  revoked,  the  charge  remains. 
Beckett  v.  Harden,  4  Mau.  &  S.  1. 

A  legacy  which  is  revoked  is  not  set  up  again  because 
the  disposition  in  favour  of  which  the  revocation  is  made 
is  incomplete  or  incapable  of  taking  effect.  Tupper  v. 
Tupper,  1  K.  &  J.  665 ;  NevUl  v.  Boddam,  28  B.  584 ; 
Quinn  v.  Butler,  6  Eq.  226 ;  see  Onions  v.  Tyrer,  1  P. 
Wms.  843,  2Vem.  741. 
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Pereonalty  When  personalty  is  directed  to  go  upon  the  same 
go  upon  the  tinists  as  realty,  and  the  trusts  of  the  realty  are  after- 
rea?S  °^  wards  revoked,  the  gift  of  the  personalty  remains.  Loni 
which  are  Beauclevk  V.  Mead,  2  Atk.  167 ;  Darky  v.  Lojigicorth,  3 
B.  P.  C.  859 ;  Agnew  v.  Pope,  1  De  G.  &  J.  49 ;  Marti- 
neaii  v.  Briggs,  23  W.  R.  889.    Lord  Carrington  v.  Payne^ 

5  Ves.  404,  would  probably  not  be  followed.     See  lie 
Gibson,  2  J.  &  H.  656. 

But  if  the  gift  is  of  money  to  be  laid  out  in  repairing 
certain  premises,  and  the  surplus  is  given  to  tlie  same 
persons  to  whom  the  premises  are  devised,  and  this  latter 
devise  is  revoked,  the  gift  of  personalty  also  •  fails. 
WhitewayY.  Fisher,  9  W.  R.  433. 
Erroneous        3.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital 

T'cciliu  will 

not  revoke    of  it  by  a  codicil.     lie  Smith,  2  J.  &  H.  594  ;  Mann  v. 
^  ^^*-         FtMer,  Kay,  624. 

Revocation       4.  An  alteration  or  addition  to  a  gift  in  a  will  ex- 
emm^uB     pressed  to  be  made  upon  an  assumption  of  fact,  which 
oTSc?**^'^  turns  out  to  be  erroneous,  does  not  take  effect.     Camp- 
bell V.  French,  3  Ves.  321 ;  Doe  d.  Evans  v.  Evans,  2  Per. 

6  D.  378,   10  Ad.  &  E.  228;   Barclay  v.  Maskelyne, 
Johns.  124. 

But  if  the  alteration  or  addition  is  made  because  the 
testator  is  doubtful  whether  some  fact  is  true  or  not,  the 
alteration  takes  effect.  A.-G.  v.  Lloyd,  3  Atk.  652, 1  Ves. 
sen.  82 ;  A.-G.  v.  Ward,  3  Ves.  827. 

The  distinction  seems  to  be  not  between  the  fact  and 
the  testator's  belief  in  the  fact,  but  between  a  fact  and  a 
possibility  which  the  testator  is  unable  to  verify,  and 
therefore  an  additional  gift  founded  upon  an  erroneous 
belief,  would  fall  under  the  former  head.  Thomas  v. 
Howell,  18  Eq.  198. 
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Inconsistency. 


When  two  clauses  in  a  will  are  absolutely  irreconcile-  The  later 
able  the  later  one  is  to  be  prefeiTed.     Crone  v.  Odell,  1  conaLtent 
Ba.  &  B.  449,  3  Dow.  61 ;   Ulrichy.  UchfieU,  2  Atk.  872 ;  f^^^*^^ 
Morrail  v.  Sutton,  1   Ph.  533;  Ptdce  v.  Archbishop  of 
Canterbury,  14  Ves.  866. 

But  if  possible  the  Court  will  reconcile  two  dispositions 
apparently  inconsistent.  See  Kerr  v.  Baroness  Clinton, 
8  Eq.  462. 

Thus,  if  the  same  property  is  given  to  two  persons  in  Gift  of  the 
fee  in  two  different  parts  of  the  will,  they  will  take  as  pcrty  to^ 
joint  tenants.   Paramour  y.  Yardky,Vlovr,  641 ;  BennetVs  *^op«r- 
Case,  Cro.  Elis.  9 ;  see  Sherratt  v.  Bentley,  2  M.  &.  K, 
149,  162. 

This  does  not,  however,  apply  as  between  will  and 
codicil.  Re  Hough's  Estate,  15  Jur.  943,  20  L.  J.  Ch. 
422 ;  Evans  v.  Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without,  and  to 
another  person  with,  words  of  limitation,  the  latter  will 
take  a  fee  in  remainder.  Qravenor  v.  Watkins,  L.  R.  6 
C.  P.  500. 

Similarly  where  immediate  interests  in  fee  and  in  tail 
or  in  fee  and  for  life  are  given  in  the  same  lands,  the  de- 
vise of  the  fee  will  be  construed  as  a  remainder  whether 
the  devise  of  particular  estate  precedes  the  devise  of  the 
fee  or  not.  Wallop  v.  Derby,  Yelv.  209  ;  see  Conquest  v. 
Conquest,  16  W.  R.  453. 

In  cases  where  the  whole  personalty  is  given   to    a  Gifts  of 

the  testft- 

person  absolutely,  and  then  there  is  a  gift  of  the  residue  tor's  whole 
at  her  decease,  the  earlier  gift  has  been  held  to  be  for  ^^iSie 
life  only.  SherraUv.  Bentley,  2  M.  &  K.  149  ;  Re  Brook's  ^^^^^^ 
WiU,  13  W.  R.  578. 

And  the  same  construction  has  been  adopted  where 
there  were  no  words  referring  to  the  death  of  the  first 
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legatee,  but  the  gift  was  to  her  children.     In  re  Bagshaw's 

Trusts,  24  W.  R,  876. 
Gifts  of  the       So,  if  a  testator  gives  the  remainder  of  his  property 
Sr'  t«  A.,  and  makes  B.  his  residuary  legatee,  B.  wiU  take 
mainder  in  only  lapsed  le^^acies.    Re  Jessop,  11  Ii\  Ch.  424  :  Dawes 

the  same  ^      *.  ^ 

will.  V.  Bennett,  30  B.  226 ;  Kelvington  v.  Parker,  21  W.  R. 

121. 
But  a  residuary  gift  by  codicil  revokes  a  residuarj' 

gift  by  will.    Earl  of  Hardwicke  v.  Douglas,  7  C.  &  F, 

795. 
Gifts  of  all       Similarly,  a  gift  of  all  the  testator's  property,  followed 
the  testa-     jjy  gif|;g  Qf  specific  portions  of  it,  or  vice  versd,  may  both 
perty,  foi-    take  effect.      Cuthhert  v.  Lempriere,  3  Mau.  &  S.  158 ; 

lowed  bv 

gifts  of        Doe  d.  Sna])e  v.  Nevile,  11  Q.  B.  466 ;  Blamire  v.  Qeldart, 
^rtionsof    jg  Y^g  314.   inreArroicsmltlis  Trusts,  8  W.  R,  565, 

2  D.  F.  &  J.  474 ;  Robertson  v.  Powell,  8  N.  R.  433. 
Where,  however,  all  the  testator's  personal  property 

was  given  to  his  widow  for  life,  subsequent  legacies  were 

held  to  be  not  payable  till  after  her  death.    Burdett  v. 

Young,  9  Mad.  93,  5  B.  P.  C.  54. 
As  between       As  between  a  will  and  codicil,  however,  the  argument 
codicu'^^he  ^^  niuch  stronger  in  favour  of  revocation.     At  any  rate, 
argument     if^here  a  testator  by  his  will  distinguishes  between  specific 

ism  favour  ,  ... 

of  revoca-  legacies  and  residue,  and  by  a  codicil  gives  all  his  per- 
sonal property,  the  codicil  revokes  the  specific  legacies 
as  well  as  the  residuary  gift.  Kermode  v«  Macdonald,  L. 
R.  1  Eq.  457,  8  Ch.  584. 


CHAPTER  XXXVI. 

ALTERING  WORDS.— UNCERTAINTY. 

CHANonsG  Words. 

The  Court  will  change  a  word  when  it  appears  from 
the  context  of  the  will  that  the  word  was  incorrectly  em- 
ployed by  the  testator  in  place  of  some  other  word. 

Several  cases  in  which  ''  or  "  has  been  changed  into 
''  and"  and  vice  rerad,  have  already  been  mentioned  in 
the  discussion  of  the  construction  of  gifts  over.  It  re- 
mains to  mention  some  cases  in  which  a  similar  change 
has  been  made  in  direct  gifts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  "Or"  will 
two  events,  "  or  "  will  not  be  read  "  and,"  as  the  result  "hanwd 
would  be  to  make  the  conditions  cumulative  instead  of  ^^^ ,  „  . 

*  and    in 

alternative.     Hawkstvorth  v.  Hawksworth,  27  B.  1.  acondi- 

And  it  seems  in  a  condition  precedent  to  vesting  "nor  **  c^"nt?' 
will  mean  or  not,  if  the  result  is  to  vest  the  gift  in  either  "Nor" 
of  two  events.    Mackenzie  v.  King,  12  Jur.  787,  17  L.  J,  ^Jr  ^t" 
Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  « And " 
the  will  "  and  "  has  been  read  "  or,'*  so  as  to  vest  a  gift  ?Jj^r " 
in  alternative  in  lieu  of  cumulative  events.    Hawea  v.  «pontii« 

context* 

Hawes,  1  Ves.  sen.  13 ;  Jackson  v.  Jackson,  1  Ves.  sen. 
216  ;  Stapleton  v.  StapUton,  2  Sim.  N.  S.  212,  with  which 
compare  Malmeshiry  v.  Malmesbury,  31  B.  407 ;  Maynard 
V.  Wnght,  26  B.  285. 
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"Fourth"  Upon  the  same  principle  the  Court  has  changed  the 
into  ^  word  fourth  into  fifth,  where  it  was  clear  upon  the  con- 
"  Fifth."     struction  of  the  whole  will  that  the  testator  intended 

to  refer  to  the  fifth  and  not  to   the  fourth   schedule. 

Hart  V.  Tulk,  2  D.  M.  &  G.  300.    See  Sartees  v.  Ilopkiu- 

son,  4  Eq.  98. 

Supplying  Words. 

With  regai'd  to  suppljdng  words  in  a  will  the  rule 
seems  to  be  that  where  the  will  as  it  stands  is  clearly 
inconsistent,  so  that  the  choice  lies  between  rejecting 
some  portion  of  it,  or  supplying  some  word,  while  at  the 
same  time  the  latter  course  will  make  the  will  con- 
sistent, the  Court  will  be  justified  in  making  the  neces- 
sary addition. 
Limitation        Thus,  in  a  devise  to  A.  for  life,  remainder  "  to  the 

to  the 

Becoud  and  first  SOU  of  A.  severally  and  successively  in  tail  male/' 

BuppUed!"    *^^  devise  will  be  construed  as  to  the  first  and  other 

sons  of  A.    Parker  v.  Tootal,  11  H.  L.  148.     See  Netc- 

hurgh  v.  Newburgh,  Lord  St.  Leonai*ds'  Law  of  Property, 

867. 
Limitation        So,  too,  where  there  was  a  limitation  in  a  settlement 
ten  sup-'     *^  *^®  children  of  the  marriage,  who,  being  a  son  or  sons, 
pUed  in  a     ghould  attain  twenty- one  years  ;  and  if  there  should  be 

marriage  ^      "^  '^ 

settlement,    but  one  such  child,  the  whole  to  be  in  trust  for  such  one 

child,  his  or  her  executors  and  administrators,  and  there 

were  powers  of  applying  the  presumptive  share  of  everj' 

such  child  for  his  or  her  maintenance  until  his  or  her 

share  should  become  vested,  the  Court  held  daughters 

to  be  included  in  the  gifts.      In  re  DanieVs  Settlement 

Trusts,  1  Ch.  D.  375. 

The  words         Similarly,  when  there  is  a  gift  to  A.  in  tail,  and  if  he 

issue"  sup-  die  over,  the  words  without  issue  will  be  supplied  in  the 

no^di."  P^  ^^^^  ^^  satisfy  the  implied  contingency.     Anon. 

Testa         1  And.  38. 

pnor  estate 
taU. 
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And,  in  a  similar  case^  where  there  were  devises  to 
several  in  tail,  and  the  interest  of  one  of  the  tenants  in 
tail  was  given  over  to  another,  "  if  he  died  living  Alice,'* 
the  words  without  issue  were  supplied,  there  being  a  gift 
over  of  the  whole  upon  death  of  all  the  tenants  in  tail 
without  issue.     Spalding  v.  Spalding,  Cro.  Car.  185. 

The  extreme  limit  to  which  the  Court  will  go  in  Middleton, 
supplying  words  in  such  cases  is  probably  marked  by 
Abbott  V.  Middleton,  7  H.  L.  68.  The  gift  there  was  of 
personalty  to  the  testator's  wife  for  life,  and  then  to  his  son 
for  life,  with  remainder  to  the  son's  children,  and  "  in 
case  of  my  son  dying  before  his  mother  "  over.  The  son 
died,  leaving  a  child,  and  the  House  of  Lords  held  (diss. 
Lords  Cranworth  and  Wensleydale)  that  the  words 
"  without  children  "  must  be  supplied  in  the  'gift  over, 
so  as  to  leave  the  child  of  A.  in  possession  of  the 
property. 

However,  if  the  testator  expressly  distinguishes  death 
in  the  lifetime  of  a  tenant  for  life  from  death  without 
issue,  if,  for  instance,  the  gift  over  is  either  in  the  event 
of  death  before  the  tenant  in  tail,  or  in  the  event  of  death 
without  issue  at  any  time,  the  gift  over  must  be  literally 
construed.    Eastwood  v.  Lockwood,  L.  R.  8  Eq.  487. 

Uncertainty. 

If  it  is  impossible  to  ascertain  the  subject-matter,  or 
the  objects  of  a  gift,  it  will  be  void  for  uncertainty. 

Thus,   a  gift  of  some  of  my  linen,  not  saying  how  A  bequest 
much,   or  of  a  handsome   gratuity,   is   void.     Peck  v.  nite 
Halseij,  2  P.  Wms.  887 ;   Juhber  v.  Juhher,  9  Sim.  503.  "^^""^  ^ 
See  Jones  d.  Henry  v.  Hancock,  4  Dow.  145. 

On  the  other  hand,  if  the  testator  supplies  a  measure 
of  the  bequest,  the  Court  will  ascertain  how  much  ought 
to  be  expended ;  thus,  a  gift  of  a  sum  of  money  to  an 
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Gift  of  a 
sum  not 
exceeding  a 
certain 
amount. 


Gift  of  the 
rest  of  a 
fund  when 
the  rest 
cannot  be 
ascer- 
tained. 


The  Court 
will,  if 
possible, 
ascertain 
what  the 
residue 
would  havs 
been. 


executor  for  his  trouble,  or  even  of  a  house  or  garden  to 
be  built  at  the  expense  of  his  executors,  is  good,  and  the 
Court  will  fix  the  amount.  Jackson  v.  Hamilton^  3  J.  & 
Lat.  702  ;  Edwards  v.  Jones,  85  B.  474.  See  Magistrates 
of  Dundee  v.  Morris,  8  Macq.  184. 

A  gift  of  50Z.  or  lOOL,  or  of  a  sum  not  exceeding  a 
certain  amount,  will  be  construed  in  favour  of  the  legatee 
as  a  gift  of  the  larger  sum,  Seale  v.  Seale,  1  P.  Wms. 
290;  Thompson  -v.  Thompson,  1  Coll.  895;  Cope  v. 
Wilmot,  1  Coll.  896  n. ;  Qough  v.  Bnlt,  16  Sim.  45. 

Upon  similar  principles  the  gift  of  the  rest  of  a  fund, 
if  the  rest  cannot  be  ascertained,  is  void ;  as  in  a  devise 
of  such  houses  as  she  shall  select  to  A.  and  the  others  to 
B.,  where  A.  dies  before  the  testator.  Boyce  v.  Boyce, 
16  Sim.  476 ;  Jerningham  v.  Herbert,  4  Buss.  888. 

In  the  same  way,  if  there  is  a  gift  of  the  residue  after 
ju'oviding  for  an  object,  which  is  void  or  fails,  the  gift  of 
the  residue  will  itself  be  void,  if  it  is  impossible  to 
ascertain  the  amount  necessary  and  required  for  the 
void  purpose.  Chapinan  v.  Brown,  6  Ves.  404 ;  Mitford 
V.  Reynolds,  1  Ph.  185,  and  16  Sim.  105 ;  Fowler  v. 
Fowler,  88  B.  616. 

The  Court  will,  however,  if  possible,  ascertain  the 
amount  necessary'  for  the  purpose,  to  prevent  the  gift 
of  residue  from  being  void  for  imcertainty.  Mitford  v, 
Reynolds,  1  Ph.  185;  Fish  v.  A.-G.,  4  Eq.  521. 


CHAPTER  XXXVII. 

SATISFACTION  AND  ADEMPTION. 

Satisfaction. 

When  a  parent,   or  a  person  in  loco  parentis,   has  SatUfac- 
covenanted  to  pay  a  portion  to  a  child,  and  afterwards  portions  by 
gives  a  legacy  of  the  same  or  a  larger  amount  to  that  ^^e^^- 
child,   the  legacy  is  primd  facie  a  satisfaction  of  the 
portion,  and  if  the  legacy  is  of  smaller  amount  it  is  a 
satisfaction  pro  tanto.     Warren  v.  Warren,  1  B.  C.  C. 
805,  1  Cox,  41. 

Satisfaction,  however,  only  arises  between  a  gift  and  a  Satisfac- 
prior  liability  to  give,  and  not  between  a  sum  actually  between  a 
settled   and  a  subsequent  gift    by  will    or    otherwise.  uJ^bilSyto 
Samuel  v.  Ward,  22  B.  847.  «i^«- 

On  the  other  hand,  when  there  is  a  gift  by  will  to  a  Satisfac- 
child,  and  the  testator  afterwards  in  his  lifetime  gives  ^em^tion 
the   child  a  sum  of  money,   the   bequest  is   adeemed  *^*^^^ 
pro  tanto. 

The  difference  between  the  two  cases  is,  that  in  the 
former  case  the  portion  which  the  testator  has  cove- 
nanted to  pay  can  only  be  satisfied  by  the  bequest  with 
the  consent  of  the  objects  of  the  covenant ;  in  the  latter 
case  the  gift  by  will  is  revocable,  and  the  testator  may 
substitute  for  it  any  form  of  gift  he  pleases* 

Again,  in  the  former  case,  the  question  whether  the 
gift  by  will  was  intended  to  be  a  satisfaction  of  the  cove- 
nant is  a  question  of  testamentary  intention ;  in  the  latter 
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the  question  is  as  to  the  effect  of  an  act  subsequent  to 
the  will,  and  not  as  to  any  intention  manifested  by  the 
will  itself. 

Lastl}',  in  cases  of  satisfaction,  election  must  always 
arise  ;  in  cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is 
intended  to  be  a  satisfaction  of  a  prior  covenant  to  pa}*- 
a  portion  is  more  easily  rebutted  than  the  similar  pre- 
sumption in  the  case  of  ademption. 

Thus,  the  fact  that  the  objects  of  the  gift  by  will 
are  not  the  same  as  the  objects  of  the  covenant,  is  a 
stronger    argument    against    satisfaction    than    against 
ademption,  as  the  testator  cannot  be  supposed  to  have 
wished  to  do  by  his  will  what  it  was  out  of  his  power  to 
do,  though,  on  the  other  hand,  the  argument  is  incon- 
clusive, since  the  bequest  by  will  may  be  intended  as  a 
satisfaction  with  regard  to  some  of  the  objects  of  the 
covenant,  leaving  such  of  them  as  take  nothing  under 
the  will  to  their  rights  imder  the  covenant. 
Covenant         Thus,  a  covenant  to  settle  a  certain  share  upon  a  son 
fb/ufe^       for  life,  and  then  upon  trusts  for  the  benefit  of  his  wife 
satisfied  by  and  childi'en,  is  satisfied  as  regards  the  son  by  a  bequest 

absolute 

bequest.       to  him  absolutely.     McCaroghcr  v.  WiUoUy  8  Eq.  236. 
Covenant  So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards 

remainder'*  the  grandchildren,  a  satisfaction  of  a  covenant  to  settle  a 
f**^^?3l^  sum  upon  a  daughter  and  her  husband  for  their  lives,  and 
bequest.       the  life  of  the  survivor,  remainder  to  their  children  as 
they  should  appoint,  and  in  default  of  appointment  to 
the  children  equally.     Campbell  v.  Campbell,  L.  E.  1  Eq. 
383. 
Legacies  in       The  fact  that  legacies  to  the  testator's  widow  are  de- 
claims        clared  to  be  in  lieu  of  her  claim  under  the  settlement 
under  the     ^yjn  ^q^  rebut  the  prcsumption  against  double  poi*tions  in 

settlement.  ,  .  , 

the  case  of  legacies  to   children  without  any  "such  de- 
claration.    Ackicorth  v.  Achcorth,  cited  3  Ves.  527,  1  B. 
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C.  C.  307  n. ;  Moulson  v.  MouUon,  1  B,  C.  C.  83 ;  see, 
too,  Finch  v.  Finch,  1  Ves.  jun.  534,  where  the  legacy 
was  expressed  to  he  for  a  portion. 

The  presumption  of  satisfaction  may  he  rehutted  hy  Satisfac- 
the   difference    in   the    thing    given    hy    the   will   and  butted  hy 
covenanted  to  be  settled.  feren^  be- 

a.  Thus  a  devise  of  land  is  no  satisfaction  of  a  covenant  *^®?^  *^® 

Bubject- 

to  pay  money,  unless  the  lands  are  expressly  estimated  matter  of 
hy  the  testator  in  money.  Goodfellow  v.  Burchett,  2  Vern.  ^ant  and 
298 ;  Bengough  v.  Walker,  15  Ves.  507.  ^^''^• 

But  the  fact  that  the  gift  hy  will  is  of  a  share  of  resi-  Portion 
due  will  not  prevent  the  gift  heing  a  satisfaction  of  a  por-  ^J^^f    ^ 
tion.     Lady  Thynne  v.  Earl  of  Olengall,  2  H.  L.  131.         ^^^i"®- 

b,  A  contingent  legacy  is  no  satisfaction  of  a  vested  Contingent 
portion.     BeUasis  y.  Uthwait,   1  Atk.  426;  Hanbury  v.  y^^^r- 
Hanbury,  2  B.  C.  C.  852 ;  Pierce  v.  Locke,  3  Ir.  Ch.  205,  *io^- 
215. 

The  presumption  of  satisfaction  will  not  be  rehutted  Differonces 
by  slight  differences  between  the  covenant  and  the  will ;  the  coye- 
as,  for  instance,  differences  in  the  mode  of  payment,  the  f^^j^j^. 
covenant  being   to   pay   on   the  widow's  death  the  will  sufficient 

to  rebut 

within  three  months  of  her  death.     Sparkes  v.  Cator,  3  satiafac- 
Ves.  530 ;  Copley  v.  Copley,  IP.  Wms.  146.  *'°''- 

Or  by  the  fact  that  the  covenant  contains  a  provision 
for  children  dying  before  their  portions  are  payable,  and 
the  will  does  not.     Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516. 

Or  that  the  settlement  gives  a  power  to  the  husband 
and  wife  jointly,  while  the  will  gives  it  to  the  wife  alone. 
Thynne  v.  Earl  of  GUngaU,  2  H.  L.  131 ;  Russell  v.  St. 
Aubyn,  2  Ch.  D.  398 ;  Romaine  v.  Onsloiv,  24  W.  R.  899. 

Or  that  the  settlement  is  upon  children  of  the  daughter 
by  a  particular  marriage,  whereas  the  gift  by  will  is  to 
all  the  children.  Thynne  v.  Earl  of  Glengall,  sup. ;  Rvs- 
scUy.  St.  Aubyn,  2  Ch.  D.  398. 

A  restraint  upon  anticipation  will  not  rebut  satisfaction, 

¥   ¥ 
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nor  will  the  fact  that  the  will  gives  a  remainder  to  chil- 
dren in  fee,  the  covenant  being  to  them  in  tail.  WeaM  v. 
Rice,  2  R.  &  M.  251. 

Nor  will  the  fact  that  the  gift  by  will  gives  the  wife  the 
first  life  estate,  whereas  the  covenant  gives  it  to  the  hus- 
band. RtbsseU  v.  St,  AubyUy  2  Ch.  D.  398 ;  Romaine  v. 
Onslow,  24  W.  R.  899. 

Nor  the  fact  that  the  life  estate  given  to  the  husband 
by  the  will  is  determinable  on  bankruptcy  or  alienation, 
there  being  no  such  liability  to  determine  in  the  covenant. 
Rvssell  V.  SU  Aubyn,  sup. 
What  But  a  legacy  to  a  daughter  for  life  for  her  separate 

difference     ^se,  and  after  her  decease,  in  case  her  husband  should 
to^^bfT"^*  be  living,  for  such  persons  exclusive  of  her  husband  as 
saiisfac-       she  should  appoint,  and  in  case  te  should  die  in  her  life- 
time to  her  appointment,  is  not  a  satisfaction  of  a  cove- 
nant to  settle  on  trust  to  pay  a  part  to  the  daughter  for 
pin-money,  and  the  rest  to  the  husband  for  life,  and  if 
the  daughter  survive  him  to  her  for  life,  remainder  to  the 
children   of  the  marriage  as  she  shall  appoint.    Lord 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71. 
Diiectioa         It  seems  that  a  direction  in  the  will  to  pay  debts,  or 
debtef         debts  and  legacies,  would  not  alone  rebut  the  presumption 
of  satisfaction,  though  great  stress  has  been  laid  upon  it, 
and,  coupled  with  other  circumstances,  it  will  have  that 
eflfect.     Lord  Chichester  v.  Coventry,  L.  R.  2  H.  L.  71 ; 
Paget  v.  OrenfeU,  6  Eq.  7. 
Covenant         Again,  when  the  portion  covenanted  to  be  paid  is  in 
luituw  of  a  *h®  nature  of  a  debt  due  to  the  husband,  or  the  trustees 
^®^*'  of  the  settlement,  the  presumption  of  satisfaction  is  more 

easily  rebutted. 

Thus,  in  HaU  v.  Hill,  1  Dr.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the 
husband  on  the  marriage  of  the  daughter.  See,  too,  Chi- 
chester v.  Cot-entry,  supra. 
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Satisfaction  in  the  case  of  Strangers. 

In  the  case  of  gifts  by  strangers,  there  is  no  presump-  Expra» 
tion  against  double  portions,  and  a  question  of  satisfac-  ^jj^^  \^!^ 
tion  can  only  arise  upon  the  express  declaration  of  the  ciesareto 

•■■  be  in  satis- 

donor,  that  subsequent  gifts  by  him  are  to  go  in  satisfac-  faction, 
tion  of  what  he  has  given  by  the  instrument  containing 
the  declaration. 

In  such  cases  the  question  has  arisen  whether  a  provi-  Whether 

sion  by  will  is  to  be  considered  an  advancement  in  the  by^wiil  £ 

lifetime  of  the  testator.  ^nooment 

There  can  be  no  doubt  that,  where  there  is  a  declaration  in  the  tes- 
tator's life- 
that  gifts  made  by  a  father  *'  in  his  lifetime  or  by  his  will,''  time. 

or  ''  in  his  life  or  at  his  death,'*  are  to  go  in  satisfaction, 

provision  by  will  would  be  included  in  these  words.     Pa- 

pillon  V.  Papillan,  11  Sim.  642 ;  Richnan  v.  Morgan^  1  B. 

C.  C.  68,  2  B.  C.  C.  893. 

But  there  is  no  such  rule  as  that  supposed  to  have 
been  laid  down  by  Lord  Eldon  in  Leake  v.  Leake,  10  Yes. 
476,  p.  488,  that  a  provision  by  will  is  to  be  considered 
as  an  advancement  in  the  lifetime  of  the  party.  Whether 
it  is  or  not  depends  on  the  language  of  the  declaration. 

Thus,  a  declaration  that  if  the  father  should  during 
his  life  advance  or  pay  any  sums  for  the  benefit  of  his 
children,  the  sums  so  advanced  should  be  taken  pro  tanto 
in  satisfaction  of  the  portions  of  his  children,  will  not 
include  gifts  by  will.  Cooper  v.  Cooper,  8  Ch.  818 ;  see 
Douglas  v.  WiUes,  7  Ha.  818. 

Though,  on  the  other  hand,  the  words  may  be  large 
enough  to  include  provision  by  will ;  where,  for  instancCi 
the  proviso  is,  if  the  father  should  have  bestowed  or  given 
portions  to  his  children  on  their  marriage,  ''  or  other- 
vdse  provided  for  them.'*     Leake  y,  Leake,  10  Ves.  477. 

And  the  words  "  settle,  give,  or  advance  '*  have  been 
held  to  include  provision  by  will :  Onslow  v.  Miehell,  18 

F  F  2 
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Ves.  490 ;  see,  too,  Golding  v.  Haverfield,  13  Pr.  593, 
M*C1.  345 ;  Fazakerley  v.  GeUibrand,  6  Sim.  591 ;  but 
the  authority  of  these  cases  must  be  looked  upon  as 
doubtful  since  Cooper  v.  Cooper. 

A  devise  of  lands  is  not  within  a  proviso  that  sums 

of  money  advanced  are  to  be  taken  in  satisfaction,  nor  is 

a  gift  to  the  trustees  of  the  marriage  settlement  of  the 

donee,  and  not  the  donee  personally.    See  Lord  Romilly's 

judgment,  Cooper  v.  Cooper,  6  Ch.  820  n. 

Bedaration       Where  sums   advanced   are    directed  to  be  taken  in 

Tancesare    satisfaction,  unless  the  contrary  is  directed  in  writing  by 

aatisfelc-       *^^  person  making  the  advance,  the  declaration  to  the 

tion,  unleas  contrary  need  not  be  express,  but  may  be  gathered  from 

trary  is       the  general  terms  of  the  instrument  by  which  the  advance 

writing.       is  made.     Leake  v.  Leake,  18  Ves.  494 ;  Fazakerley  v. 

GeUibrand,  6  Sim.  591. 

Satisfaction  of  Debts. 

Legacy  of  The  doctrine  of  satisfaction  also  applies  to  a  legacy  to 
^ij^'  a  debtor.  In  such  a  case  the  legacy,  if  of  equal  or  greater 
amount  ia    amount,  is  prima  facie  considered  a  satisfaction  of  the 

a  satisfac-  . 

tion  of  a      debt.     Tdlbot  V.  Shrewsbury,  Prec.  Ch.  894  ;  Fowler  v. 

^'*'*-  Fowler,  3  P.  Wms.  353. 

The  general  rule  has,  however,  been  so  often  disap- 
proved of,  and  has  been  held  to  be  excluded  by  such 
slight  indications  of  intention  that  it  is  of  small  practical 
importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

The  debt  a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at 

Ti^e^M^  the   date   of  the  wiU.     Cranmer's  Case,  2  Salk.  608; 

of  the  will   Thomas  v.  Bennett,  2  P.  Wms.  343 ;  PlunkeU  v.  Lewis,  8 
Ha.  330. 

The  debt  b.  The  testator  must  have  been  certain  at  the  date  of 

Srtain.        ^^®  ^^  *^^*  ^  ^®^*  ^^^  ^^^»  *^^  *^  whom  it  was  due, 
and  therefore  a  mere  liability  on  a  current  account,  or  on 
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a  negotiable  instrument,  such  as  a  bill  of  exchange,  will 
not  be  satisfied  by  a  legacy.  Rawlins  v.  Poweli,  1  P.  Wms. 
297  ;  Carry.  Eastabrooke,  3  Ves.  561. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes 
no  diflference.     Edmunds  v.  Low,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy 
debts  : — 

a.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a  Lc^gacy  of 
debt.  Cranmer's  Case,  2  Salk.  508  ;  Atkinson  v.  Webb,  2  amonntia 
Vem.  478 ;  Eastwood  v.  Vinke,  2  P.  Wms.  614 ;  Gee  v.  f.^  ~^- 

'  '  '  tion  of  a 

lAddell,  85  B.   621 ;  see  Richardson  v.  Elphinstone,   2  debt. 
Ves.  jun.  468. 

b.  Nor  is  a  gift  of  residue.     Barrett  v  Beckford,  1  Ves.  Gift  of 
sen.  519.  ""  ^^ 

c.  Nor  is  a  gift  of  a  contingent  legacy.  Tolson  v.  ofaoontin- 
Collins:  4  Ves.  482;  MaUhews  v.  Matthews,  2  Ves.  sen.  «^*^«8~^- 
635. 

3.  Satisfaction  is  also  rebutted  by  the  difference  in 
the  nature  of  the  legacy  and  the  debt. 

a.  As  where  the  debt  is  by  bond  and  the  testator  de-  Debt  by 
vises  land.  Eastwood  v.  Vinke,  2  P.  Wms.  614 ;  Richard-  ^^^^^^y 
son  V.  Elphinstone,  2  Ves.  jun.  463.  »  devise  of 

b.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  j^^^  ^^^ 
for  instance,  the  legacy  is  payable  in  six  months,  the  debt  satisfied 

when  tlie 

in  one :  Haynes  v.  Mieo,  1  B.  C.  C.  129  ;  Deveze  v.  Pontet,  legacy  is 
1  Cox,  188  ;  Adams  v.  Lavender,  .M*Cl.  &  Y.  41 ;  or  the  tolgeoiJ"*' 
legacy  is  payable  half-yearly,  the  debt  quarterly :  Atkinson 
V.  Webb,  Prec.  Ch.  236 ;  if  the  debt  is  secured,  the  legacy 
not :  Wood  v.  Wood,  7  B.  183 ;  or  the  debt  is  a  first 
charge,  the  legacy  not :  Hales  v.  DareU,  3  B.  324 ;  if 
the  debt  is  to  the  separate  use,  the  legacy  not.  Bartlett 
V.  GiUard,  3  Russ.  149 ;  Ro^ve  v.  Rowe,  2  De  G.  &  S. 
294;  Fourdrin  v.  Gowdey,  3  M.  &  K.  409;  but  see 
Atkinson  v.  Ldttlewood,  18  Eq.  595. 

c.  If  the  legacy  is  expressed  to  be  given  in  satisfac-  Legacy 
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tion  of  dower.     Pinchin  v.  SimmSy  80  B.  119  ;  ^Glover  v. 
Hartcupy  34  B,  74. 

d.  The  fact  that  the  debt  is  due  to  one  set  of  trustees, 
and  the  legacy  is  given  to  another,  is  a  circumstance  to 
be  considered,  but  apparently  not  alone  decisive. 
Pinchin  v.  Simms,  80  B.  119 ;  Smith  v.  Smith,  8  Giflf.  121 ; 
and  see  Atkinson  v.  Littleivood,  18  Eq.  695. 

e.  The  presumption  wUl  be  rebutted  by  a  direction  to 
pay  "  debts  and  legacies."  Chancey's  Case,  1  P.  Wms. 
408 ;  Lethbridge  v.  Thurlow,  16  B.  884 ;  Richardson  v. 
Oreese,  8  Atk.  66 ;  Field  v.  Mostin,  2  Dick.  643 ; 
Jefferies  v.  Michell,  20  B.  15 ;  HasseU  v.  Hawkins,  2 
Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtor 
whose  debt  is  incurred  subsequent  to  the  will  receives  a 
legacy  by  a  codicil.     Oaynon  v.  Wood,  1  P.  Wms.  409  n. 

Whether  a  debt  payable  within  three  months  of  the 
testator's  decease  would  be  within  the  direction  to  pay 
debts  seems  doubtful.  In  Wathen  v.  Smith,  4  Mad.  825, 
it  was  held  not ;  on  the  other  hand  Lord  Eomilly,  in 
Cole  V.  Willard,  25  B.  668,  disapproved  of  this  decision. 
See,  too,  Atkinson  v.  Littleivood,  18  Eq.  695. 

/.  Whether  a  direction  to  pay  "  debts  "  only  will  have 
the  effect  of  rebutting  the  presumption  of  satis&ction 
seems  doubtful.  There  is  no  case  deciding  that  it  will, 
and  there  is  the  express  decision  of  Lord  Hatherley  as 
V.-C,  that  it  will  not,  Edmunds  v.  Low,  3  K.  &  J.  818. 
Against  this  must  be  set  the  dicta  of  Lord  Romilly,  in 
Cole  V.  WiUard,  26  B.  668 ;  Pinchin  v.  Simms,  80  B. 
119  ;  and  of  V.-C.  Malins  in  Atkinson  v.  Littlexcood,  18 
Eq.  696.  All  the  cases,  however,  show  that  a  direction 
to  pay  debts  only  is  a  circumstance  to  be  taken  into 
account. 
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Ademption. 


As  ademption  arises  from  acts  subsequent  to  the  will, 
there  can  be  no  expression  of  intention  contained  in  the 
"will  as  to  whether  a  subsequent  gift  was  meant  to  be  an 
ademption  or  not,  the  question  is  therefore  not  properly 
within  the  limits  of  the  present  treatise.  For  the  sake  of 
convenience,  however,  it  may  be  useful  to  notice  a  few  of 
the  more  important  points  arising  with  reference  to  this 
subject. 

A  bequest  to  a  child  or  person  to  whom  the  testator  has  Ademption 
placed  himself  in  loco  parentis  is  adeemed  by  a  subsequent  by  ad- 
gift  to  the  legatee  in  the  testator's  lifetime,  unless  the  ^^*^®®^ 
nature  of  the  two  is  so  diflferent  as  to  rebut  the  presump- 
tion.    Leighton  v.  Leighton,  18  Eq.  459 ;    see  Boyd  v. 
Boyd,  4  Eq.  805 ;  Taylor  v.  Taylor,  20  Eq.  165. 

A  gift  of  less  amount  than  the  legacy  is  an  ademption 
pro  tanto.     Pym  v.  Lockyer,  5  M.  &  Cr.  29. 

For  the  purposes  of  ademption  the  value  of  the  advance 
is  to  be  taken  as  at  the  time  it  was  made.  Watson  v. 
Watson,  88  B.  576. 

Ademption  applies  as  well  to  a  gift  of  residue  as  to  Ademption 
general  legacies,  though  in  the  case  of  residue  it  will  be  of »  red- 
applied  only  between  children  against  a  child  in  favour  of  ^^^' 
a  child,  and  not  in  favour  of  a  stranger.     Montefiore  v. 
OuedaUa,  1  D.  F.  &  J.  98 ;  Meinertzagen  v.  Walters,  7 
Ch.  670. 

Differences  in  the  time  of  payment  of  the  legacy  and  the 
portion  are  immaterial.  Hartopp  v.  Hartopp,  17  Ves. 
184  ;  Stevenson  v.  Masson,  17  Eq.  84. 

Advances,  however,  for  some  particular  purpose,  as  to  Small  ad- 
buy  a  wedding  outfit  or  small  occasional  presents,  or  even  a  particu- 
a  small  annual  allowance  will  not  adeem  legacies  by  will,  ^f  ^ 
Ravenscroft  v.  Jones,  82  B.  669 ;   Watson  v.  Watson,  88  ^^  ^««™ 
B.  574  ;  Schofield  v.  Heap,  27  B.  93.  ^^^' 
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As  in  the  case  of  satisfaction  the  presumption  of 
ademption  may  be  repelled  by  the  difference  in  the  subject 
matter  of  the  two  gifts. 
Legacy  of  Thus  there  will  be  no  ademption  if  the  legacy  is  money 
adeemed  and  the  gift  is  stock-in-trade.  Holmes  v.  Holmes,  1  B, 
i'n  rt^k-  C.  C.  555.  See  Davis  v.  Boucher,  3  Y.  &  C.  Ex.  411 ; 
in-trade,      pyffi  y.  Lockyer,  5  M.  &  C.  48. 

Vested  Nor  if  the  legacy  is  certain  and  the  gift  is  contingent 

co^ng^t    Spinks  V.  Robins,  2  Atk.  493 ;  Crompton  v.  Sale,  2  P. 

advance.        ^ff^^^  553^ 

A  legacy  A  bequest  of  a  sum  of  money  to  a  child  absolutely  is 

by  a  subse-  adeemed  by  the  subsequent  settlement  of  that  or  a  larger 
*i^®?*     X    amount  on  the  marriage  of  the  child ;  if  a  smaller  amount 

Bettlement.  ^     ^ 

is  settled,  it  is  an  ademption  pro  tanto.  Lord  Durham, 
V.  Wharton,  3  CI.  &  F.  146;  Stevenson  v.  Masson,  17 
Eq.  78. 

And  even  if  the  legacy  be  given  to  the  child  for  life 

with  remainder  to  her  children,  a  subsequent  gift  to  her 

absolutely  is   an  ademption.     Kirk  v.  Eddowes,  8  Ha. 

509. 

Advance  to       But  where  there  is  a  substitutional  gift  to  the  issue  of 

notadlJm     ^  child  dying  in   the  testator's  lifetime,   a   subsequent 

a  sabBtitu-   advancement  to  a  child  who  dies  in  the  testator's  lifetime 

tional  be- 
quest to  his  leaving  issue  will  not  operate  as  an  ademption  of  the  gift 

to  the  issue.     Rose  v.  Rogers,  39  L.  J.  Ch.  791 ;  Hewitt 

V.  Jardine,  14  Eq.  58. 
Gift  to  the       And  a  sum  given  to  a  daughter's  husband  in  consider- 
foTthe        ation  of  his  making  a  settlement  upon  her,  or  for  the 
purposes  of  purposes  of  the  marriage,  is  an  ademption  of  a  legacy 
riage  to  the  daughter.     Lord  Durham  v.  Wharton,  3  CI.  &  F, 

?e^y\o      -^^^ '  ®^®  Nevin  v.  Drysdale,  4  Eq.  517, 
*^®  ^^^^'       But  a  gift  to  the  husband  absolutely,  though  expressed 
to  be  a  portion  for  a  daughter,  is  not  an  ademption  of  a 
legacy  to  the  daughter  and  her  children.    Ravenscroft  y. 
Jones,  32  B.  669  ;  Cooper  v.  Macdonald,  16  Eq.  258. 


ter. 
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The  fact  that  the  legacy  to  the  child  is  given  over  in  An  absolute 

certain  events  will  not  prevent  a  subsequent  gift  to  the  f  J[eem*a 

child  absolutely,  or  a  settlement  upon  her  marriage  from  ^^e^J 

,  given  with 

adeeming  the  legacy,  both  as  regards  the  child  and  the  executory 

persons   interested   under   the   gift   over.      Twining   v.  ^    °     * 
PoiveU,  2  Coll.  262 ;  Dawson  v.  Dawson,  4   Eq.  504 ; 
Cooper  V.  Macdonald,  16  Eq.  258. 

An  adeemed  legacy  is  not  revived  by  a  codicil  repub-  An 

i-_  ft/1  QATT|  A/1 

lishing  the  will.     Poivys  v.  Mansjield,  3  M.  &  Cr.  376 ;  legacy  is 

see  Ravenscroft  v.  Jones,  4  DeJ  .  &  S.  228.  If^^^"^ 

An  advance  made  before  the  date  of  the  will  will  not  codicil. 

operate  as  an  ademption  in  the   absence  of  a   special  ^^""^ 

agreement  that  it  shall.     Upton  v.  Prince,  Cas.  temp.  ^°''®*'\® 

Talb.  71 ;  In  re  Peacock's  Estate,  14  Eq.  236.  wiu. 

Where   a   legacy  is   given   for   a   particular  purpose,  Legacies 

whether  to  a  stranger  or  not,  and  the  testator  afterwards  purpose  aro 
in  his  lifetime   satisfies    that    purpose,    the    legacy  is  J?®®."^^  ^^ 

vbe  testa* 

adeemed.     Debeze  v.  Mann,  2  B.  C.  C.  519  ;  Monck  v.  torsatisaeg 

Monck,  1  Ba.  &  Be.  298 ;  Powys  v.  Mansfield,  8  M.  &  C.  po»e!*^ 
359. 

But  it  must  appear  on  the  face  of  the  will  that  the 
legacy  is  for  a  particular  purpose.  Pankhurat  v.  Howell, 
6  Ch.  136. 


\ 
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interests  undisposed  op. 

Lapse. 

Portions  of  a  testator's  property  may  be  undisposed, 
either  because  the  disposition  attempted  by  him  has  failed, 
or  because  no  disposition  has  been  attempted. 
Doctrine  of  j^  devise  or  legacy,  whether  it  be  of  a  debt  due  to  the 
testator  or  not,  lapses  by  the  death  of  the  devisee  or 
legatee  before  the  testator,  or  even  before  the  date  of 
the  wiU.  Elliott  v.  Davenport,  1  P.  Wms.  83,  2  Vem. 
581 ;  Maybank  v.  Brooks,  1  B.  C.  C.  84 ;  Re  Clements^ 
86  L.  J.  Ch.  171,  16  W.  K.  250, 

So  a  devise  by  A.  to  the  uses  of  B.'s  will  can  only  take 
effect  in  favour  of  those  who  survive  A.  CuUJui  v. 
Cheese,  7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appoint- 
ment exercised  by  will,  and  the  appointee  must  survive 
the  donee  of  the  power  in  order  to  take.  Duke  of  Marl- 
borough v.  Lord  Oodolphin,  2  Ves.  sen.  61;  Freeland  v. 
Pearson,  L.  R.  8  Eq.  658. 

An  appointment  by  will  in  accordance  with  a  covenant  is 

subject  to  the  ordinary  rule  as  to  lapse.     Re  Brookman's 

Trust,  5  Ch.  182 ;  see  Jervis  v.  Wolferstan,  18  Eq.  18. 

Legacies  to       With  regard  to  legacies  to  creditors  of  the  testator  in 

w^b^"      discharge  of  debts  which  have  been  released  by  the  opera- 

^[J^*"     tion  of  the  bankruptcy  laws,  or  by  lapse  of  time : 

1.  A  gift  to  the  ofl&cial  assignee  in  bankruptcy  in  trust 
to  pay  debts  will  not  fail  as  regards  creditors  who  die  in 
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the  testator's  lifetime,  though  the  dehts  are  barred  by  the 
Statute  of  Limitations  as  well  as  discharged  by  a  certifi- 
cate in  bankruptcy.  In  re  Sowerby's  Trusts^  2  K.  &  J. 
630,  7D.M.  &G.  429. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among 
creditors,  though  the  debts  may  be  barred  by  the  Statute 
of  Limitations,  if  they  have  not  been  released  by  the 
creditors.  Williamson  v.  Naylor,  8  Y.  &  C.  Ex.  208 ; 
Phillips  V.  Phillips,  3  Ha.  281. 

3.  On  the  other  hand,  if  the  gift  is  not  through  the 
medium  of  the  assignee,  and  the  debts  have  been  released 
or  extinguished,  the  gift  is  mere  bounty,  and  will  fail  as 
regards  the  creditors  dying  in  the  testator's  lifetime  : 
Coppin  V.  Coppin,  2  P.  Wms.  295 ;  but  the  authority  of 
this  case  is  very  doubtful.  And  see  Oolds  v.  Greenfield, 
2  Sm.  &  G.  476. 

A  declaration  that  a  legacy  shall  not  lapse  is  not  suflS-   Effect  of  a 
cient  to  prevent  lapse,  unless  it  is  clear  that  it  is  to  go  against 
to  the  estate  of  the  legatee  in  the  event  of  his  death.     *^* 
Pickering  v.  Stamford,  3  Ves.  493 ;  Johnson  v.  Johnson, 
4  B.  318 ;   Underwood  v.  Wing,  4  D.  M.  &  G.  633  ;  see 
Wilder' s  Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators, 
with  a  direction  that  the  legacy  is  not  to  lapse  has  been 
held  sufficient.     Sibley  v.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar 
terms,  a  direction  that  the  legacy  was  to  vest  from  the 
date  of  the  will  was  held  insufficient  to  prevent  lapse. 
Browne  v.  Hope,  14  Eq.  343. 

The  interest  of  persons  taking  in  default  of  appoint-  Interests  of 
ment  does  not  fail  by  the  death  of  the  donee  of  the  power  S^in  de- 
before  the  testator.     Hardtvick  v.  Thruston,  4  Buss.  380;  ^"^^,^1 

'  '    appoint- 

Edwards  v.  Saloway,  2  Ph.  626 ;  NichoUs  v.  Haviland,  ment  will 
1  K.  &  J.  504 ;  KelleU  v.  KelleU,  I.  E.  5  Eq.  298.  the  d»th^ 

Nor  do  the  interests  of  those  taking  in  remainder,  Soneeof 

the  power. 
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though  they  may  be  the  next  of  kin  of  the  tenant  for  life, 
unless  the  subsequent  limitations  are  only  a  settlement 
of  a  previous  absolute  interest.  Cases  s^ipra,  and  Meyer 
V.  Townshend,  3  B.  443 ;  Stewart  v.  Jones,  3  De  G.  &  J. 
532  ;  perhaps  Baker  v.  Hanbury,  3  Russ.  340. 

It  is  clear  that  a  gift  to  A.  or  his  executors  for  the 
benefit  of  his  estate  after  a  life  interest,  or  where  the 
payment  is  postponed,  will  fail  by  the  death  of  A. 
before  the  testator :  Bone  v.  Cook,  M'Clel.  168,  13  Pr. 
332 ;  Corbyn  v.  French,  4  Ves.  418 ;  Tidwell  v.  Ariel,  3 
Mad.  403,  where  heirs  was  read  as  executors  and  ad- 
ministrators.    Leach  v.  Leach,  36  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is 
to  A.  or  his  heirs  after  a  life  interest,  where  heirs  means 
next  of  kin,  who  take  beneficially  and  not  as  mere  repre- 
sentatives.    In  re  Porter's  Trusts,  4  K.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A.  or  his  executors, 
if  executors  is  construed  in  its  literal  sense,  would  not 
lapse  by  A.*s  death  before  the  testator.  See  MaxiveU  v. 
Maxwell,  I.  E.  2  Eq.  478;  see,  however,  AspinaU  v. 
Duckworth,  35  B.  307,  and  ante,  p.  178. 

If  there  is  a  gift  to  A.  charged  with  a  sum  payable 
to  B.,  the  legacy  to  B.  does  not  lapse  by  the  death  of 
A.  before  the  testator.  Wigg  v.  Wigg,  1  Atk.  382  ;  HiUs 
V.  Wirley,  2  Atk.  605 ;  Oke  v.  Heath,  1  Ves.  sen.  134. 

But  the  legacy  would  fail  if  the  gift  to  A.  is  adeemed 
or  revoked.     Cowper  v.  Mantell,  22  B.  223. 

Now,  by  section  32  of  the  Wills  Act,  a  devise  of  an 
estate  tail  will  not  lapse  if  there  are  at  the  death  of  the 
testator  any  issue  inheritable  under  the  entail. 

And,  by  section  33,  a  gift  of  real  or  personal  property 
to  a  child,  or  other  issue  of  the  testator,  will  not  lapse 
if  any  issue  of  the  devisee  or  legatee  survive  the 
testator. 

The  issue  surviving  the  testator  need  not  be  living 


-f 
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the  death  of  the  devisee  or  legatee.     In  the  goods  of 

rker,  1  Sw.  &  Tr.  528. 

£n  such  a  case  the  property  bequeathed  belongs,  to 

3  legatee  as  if  he  had  survived  the  testator,  and  passes 

his  will.    Johnson  v.  Johnson,  3  Ha.  157 ;  In  the  goods 

Parker,  1  Sw.  &  Tr.  523;  Re  Mason's  Will,  34  B. 
H. 

Section  33  applies  to  gifts  under  general  powers  of 
ppointment,  though  there  is  a  gift  over  in  default  of 
ppointment.     Eccles  v.  Cheyne,  2  K.  &  J.  676. 

It  does  not  apply  to  special  powers  :  Oriffiths  v.  Oale, 
12  Sim.  354 ;  Freeland  v.  Pearson,  L.  R.  3  Eq.  658  ;  nor 
to  cases  where  before  the  Act  there  would  have  been  no 
lapse,  as,  for  instance,  gifts  to  a  class.  Olney  v.  Bates, 
3  Dr.  319  ;  Browne  v.  Hammond,  Johns.  210. 

These  sections  apply  to  the  interest  of  a  person  dying 
before  the  date  of  the  will,  but  after  the  Act  came  into 
operation,  but  not  to  a  person  dying  before  the  Act  came 
into  operation.  Winter  v.  Winter,  5  Ha,  306  ;  Mower  v. 
Orr,  7  Ha.  473  ;  Wild  v.  Reynolds,  5  Notes  of  Cases,  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common,  Doctrine  of 
the  shares  of  members  of  the  class  dying  before  the  testa-  casToT 
tor  do  not  lapse  but  go  to  the  other  members  of  the  class.  ^^L*^  * 

And  in  the  same  way  a  gift  to  the  children  of  A.  as 
tenants  in  common,  to  be  vested  at  twenty-one,  is  in 
effect  a  gift  to  the  children  who  attain  twenty-one.  Re 
CoUey's  Trust,  L.  R.  1  Eq.  496. 

A  direction,  that  the  shares  of  any  members  of  the 
class  who  die  before  the  testator  leaving  issue  shall  not 
lapse,  will  not  have  the  effect  of  causing  the  shares  of 
those  who  die  before  the  testator  without  issue  to  lapse. 
Aspinall  v.  Duckworth,  35  B.  807. 

It  is  immaterial  that  the  class  may  be  so  determined  ^^^  ^  * 

'  .  dass  in- 

as  to  be  incapable  of  increase  ;  as,  for  instance,  if  the  capable  of 
class  is  "  my  nephew  and  nieces  living  at  the  time  of  my  "*®'^®*®- 
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husband's  decease/'  as  tenants  in  common.     Dtinond  v. 
Bostock,  10  Ch.  858  ;  Lee  v.  Pain,  4  Ha.  201,  250  ;  Lei^h 
V.  Ldgh,  605. 
No  person        And  no  person  incapacitated  from  taking  at  the  death 

incapable         r   i  •     -i      i 

at  the  of  the  testator  is  looked  upon  as  a  member  of  the  class,  so 
death  of  that,  for  instance,  the  share  of  a  member  of  the  class 
taking  ib  a  incapacitated  from  taking  because  he  witnessed  the  will, 

member  of  *  °  ' 

the  class,  goes  to  the  other  members.  Young  v.  Davies,  2  Dr.  & 
Sm.  167 ;  FeU  v.  Biddulph,  L.  R.  10  C.  P.  701.  See^ 
however,  Jull  v.  Jacobs,  24  W.  E.  947- 
Revocation  When  there  is  a  gift  to  a  class  the  revocation  of  the 
of  a  mem-  gift  to  one  of  the  members  of  the  class  does  not  cause  a 
cIms.     ^     lapse,  but  the  whole  goes  to  the  other  members  of  the 

class.     Shaw  v.  MacMahon,  4  D.  &  War.  431. 

Revocation        Where  tliere  is  a  gift  of  residue  to  several  individuals, 

given  to  an  ^s  tenants  in  common,  the  revocation  of  the  gift  of  any 

individual.    g]JJ^.e  causes  a  lapse,  whether  the  revocation  be  of  the 

share  or  of  the  trusts  of  the  will,  so  far  as  they  relate  to 

the  share.     CressweU  v.  Cheslyn,  2  Ed.  123 ;  Humble  v. 

Shore,  7  Ha.  247,  1 H.  &  M.  550  n. ;  lAghtfooty.Burstall, 

1  H.  &  M.  546  ;  Re  Wood's  Will,  29  B.  236  ;  Eamsay  v, 

Shelmerdine,  L.  R.  1  Eq.  129  ;  Sykes  v.  Sykes,  4  Eq.  200, 

8  Ch.  301. 

A  direction  that  a  share  which  is  revoked  or  lapses  is 
to  form  part  of  the  residue  only  carries  it  back  to  the 
same  legatee  as  before  and  will  not  prevent  lapse.  lie 
Bevis's  Trust,  20  W.  R.  359. 

But  where  a  sum  is  given  to  several  persons,  and 
aftierwards  another  person  is  directed  to  share,  and  this 
.  latter  gift  is  revoked,  the  original  gift  remains.    Harris 
Davis,  1  Coll.  416. 

And  a  gift  of  residue  to  several  persons,  and  to  A.  if 
living,  does  not  lapse  as  to  A.'s  share  if  he  is  dead.  Re 
Hornby,  7  W.  R.  729 ;  see  Sanders  v.  Ashford,  28  B. 
609. 
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A  gift  of  aliquot  shares  to  several  named  persons  as  Gift  of 
tenants  in  common  is  not  a  gift  to  a  class,   and  the  ghlS^to 
shares  of  any  dying  before  the  testator  lapse.     CressweU  °*™«^ 
V.  Cheslyn,  2  Ed.  123 ;    Ramsay  v.  Shelmerdine,  L.  R.  1 
Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  "  before  mentioned," 
the  persons  having  been  previously  named,  a  gift  to  a 
class.    Re  Gibson,  2  J.  &  H.  656. 

But  a  gift  to  "  my  executors  herein-named  "  has  been  Whether  a 
held  a  gift  to  a  class,  the  gift  being  attached  to  the  ^^©xe- 
office,  and  therefore  passing  wholly  to  those  who  sur-  ^^^^^H^ 
vive  to  perform  the  office.     Knight  v.  Gould,  2  M.  &  K.  lap«o. 
295. 

But  this  is  not  the  case  if  the  gift,  though  the  donees 
happen  to  be  executors,  is  not  given  to  them  in  respect 
of  their  office.  Barber  v.  Barber,  8  M.  &  Cr.  688 ;  Hoare 
V.  Osborne,  12  W.  R.  897. 

The  result  is  the  same  if  the  gift  is  to  a  class  the 
members  of  which  are  then  named.  Bain  v.  Lescher, 
11  Sim.  897. 

And  a  gift  to  my  wife's  brother  and  sister  and  my 
brothers  and  sister  equally,  when  the  testator  had  at 
the  date  of  the  will  three  brothers  and  one  sister,  was 
held  a  designatio  personarum,  and  the  shares  of  two 
brothers  who  died  before  the  testator  lapsed.  Havergal 
V.  Harrison,  7  B.  49. 

It  is  clear  that  a  gift  to  A.,  and  the  children  of  B.,  Gift  to  a 

clttBB  and  a 

may  in  effect  be  a  gift  to  a  class,  if  the  testator  treats  named  in- 
the  legatees  as  a  class.     Re  Stanhope's  Trust,  27  B.  201.    ^^^^»*^ 

And  a  direction  to  include  an  individual  in  the  class 
does  not  make  it  the  less  a  class,  as  in  a  gift  equally  to 
all  my  children,  including  W.  Shaw  v.  MacMahon,  4 
Dr.  &  War.  481. 

On  the  other  hand,  a  gift  to  surviving  children  and 
W.,  is  not  a  gift  to  a  class,  and  the  share  of  W.  will  lapse 
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by  his  death  before  the  testator.  Drakeford  v.  Drakeford, 
83  B.  43 ;  Re  ChapUn's  WiU,  12  W.  R.  147 ;  AspinM  v. 
Duckworth,  35  B.  807 ;  Re  Clements,  86  L.  J.  Ch.  171. 
See  Clark  v.  Philips,  17  Jur.  886. 

Resulting  Trusts. 

Deviflesub-  Where  an  estate  is  devised  subject  to  a  charge,  and 
charge  the  purpose  for  which  the  charge  is  created  fails,  the 
which  fail*,  charge  sinks  for  the  benefit  of  the  devisee.  A.-O.  v. 
Milner,  8  Atk.  112 ;  Jackson  v.  Hurhck,  Amb.  487, 
2  Ed.  263  ;  King  v.  Denison,  1  V.  &  B.  261 ;  Tucker  v. 
Kayess,  4  K.  &  J.  839 ;  HeptinstaU  v.  Oott,  2  J.  &  H. 
449. 

Where  the   devise  is   clearly  subject  to  a  charge  it 

makes  no  difference  that  the  money  to  be  raised  by  the 

charge  is  given  to  purposes  such  as  a  charity,  which,  if 

valid,  would  in  all  events  give  it  away  from  the  devisee. 

Baker  v.  Hall,  12  Ves.  497  ;  Cooke  v.  Stationers'  Company, 

8  M.  &  K.  262. 

Whether  But  where  there  is  no  express  charge  it  must  depend 

tokea  8ub^  upon  the  general  intention  whether  the  particular  gift 

jecttoa      jg  ^  charge,  or  whether  the  devisee  was  intended  to 

charge,  or  ° 

only  what    take  only  what  remains  after  deducting  the  particular 

remains  •.- 

after  satis-    S^t* 

dwurge^^  1-  Thus  if  the  lands  are  not  expressly  charged,  but  the 
Direction  devisee  is  directed  to  pay  a  certain  sum,  there  has  been 
certSi        ^®ld  to  be  a  resulting  trust.     Arnold  v.  Chapman,  1  Ves. 


sum. 


sen.' 108 ;  Bland  v.  Wilkins,  cit.  1  B.  C.  C.  61. 


Direction         2.  If  a  sum  is  directed  to  be  raised,  and  a  full  dis- 
which  position  is  made  of  it,  for  instance,  to  a  charity,  in  such 


sum 


S  k^aST^   a  way  that  the  disposition,  if  valid,  must  in  all  events 
erents.        give  the  money  away  from  the  devisee  of  the  land,  who  is 
to  take  only  from  and  after  the  raising  the  money,  there 
is  a  resulting  trust  for  the  heir  upon  failure  of  the  parti- 
cular disposition.     Tregonwell  v.  Sydenham,  3  Dow.  194. 
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But,  if  the  money  to  be  raised  is  given  for  purposes 
which,  though  valid,  may  not  take  effect,  the  mere  fact 
that  the  land  is  not  given  till  after  raising  the  money 
will  not  take  the  money  from  the  devisee  if  those  pur- 
poses fail.  In  re  Cooper's  Trusts,  23  L.  J.  Ch.  25,  4  D. 
M.  &  G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after 
the  expiration,  or  other  sooner  determination,  of  a  term 
of  ninety-nine  years,  limited  to  trustees,  of  which  no 
trusts  were  declared,  actual  enjoyment  by  the  devisee 
being  intended,  the  devises  were  held  to  be  subject  to 
the  term.     Sidney  v.  Shelley,  19  Ves.  852. 

Wliere   a  testator  has  by  a  previous   instrument   a  Distinction 
power  to  charge  real  estates,  and  exercises  the  power  charge 
by  will,  the  above  rules  have  no  application.     In  such  JhTwiii  ^ 
a   case,  if  the  disposition   made  by  the  will  fails,  the  *".^  ^7  * 

pnor  m- 

cliarge  is  nevertheless  raisable.     Simmons  v.  Pitt,  8  Ch.  strument. 
978. 

Upon  the  same  principle,  where  there  is  a  devise  sub-  Devise  tub- 
ject  to  trusts,  the  devisee  takes  the  whole  if  those  trusts  4po»  ^ 
fail,  whereas  a  devise  upon  trusts  which  fail  is  undisposed  *"****• 
of.     Clarke  v.  Hilton,  L.  E.  2  Eq.  810 ;  Fenton  v.  Haw- 
kins, 9  W.  R.  300 ;  Briggs  v.  Penny,  8  Mac.  &  G.  546. 

When  certain  property  is  excepted  out  of  a  devise  for  a  Exception 
particular  pm^pose  which  fails,  the  devise  of  the  whole  out^^a^*  ^ 
holds  good.     Evans  v.  Jones,  2  Coll.   516;  Tatham  v.  ^®^*^- 
Vernon,  29  B.  604;  see  Thompson  v.  Whitlock,  1  De  G. 
&  J.  490  ;  Bernard  v.  Minshidl,  Johns.  276. 

But  if  the  object  of  the  exception  is  not  merely  to  make 
the  particular  gift,  but  to  prevent  the  property  excepted 
from  going  on  the  same  trusts  as  the  whole,  if,  for  in- 
stance, the  property  is  excepted  to  save  it  from  a  charge 
of  debts  to  which  the  rest  is  subject,  it  does  not  go  on 
failure  of  the  particular  bequest  to  those  taking  that  out 

of  which  it  is  excepted.     Wainman  v.  Field,  Kay,  507. 

0  a 
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Accelera- 
tion by 


by  revoca- 
tion or  for* 
feiture. 


Distinction 
iMtween 
powers  of 
sale  and 
powers  of 
charging. 

Whether 
there  is 
any  dis- 
tinction as 
regards 
accelera- 
tion be- 
tween ap- 
pointments 
and  de- 
yises. 


Acceleration. 

Where  there  is  a  gift  to  A.  for  life,  and  after  his  death 
to  B.,  if  A.  is  incapable  of  taking  because  he  is  an  attest- 
ing witness,  or  from  any  other  cause,  or  if  he  reftises  to 
take,  the  remainder  is  accelerated.  JuU  v.  Jacobs,  24 
W.  R.  947. 

The  same  is  the  case  if  the  life  estate  is  revoked  by  the 
testator,  or  determined  by  a  forfeiture  clause.  Lainson 
V.  Laimon,  18  B.  1,  5  D.  M.  &  G.  754;  Eavestaff  v. 
Austin^  19  B.  591 ;  Craven  v.  Brady,  4  Eq.  209. 

In  the  same  way,  powers  of  sale  will  be  accelerated, 
but  not  powers  to  charge.     Truell  v.  Tysson,  21  B.  437. 

There  is  no  distinction  as  regards  acceleration  between 
appointments  and  devises :  Craven  v.  Brady,  supra ; 
though  if  the  object  of  an  appointment  which  is  void  is 
to  benefit  the  persons  who  would  take  in  default  of 
appointment,  and  a  remainder  is  well  appointed,  the 
remainder  will  not  be  accelerated.  Crozier  v.  Crozier,  8 
D.  &  War.  863. 

But  where  a  remainder  is  limited  after  a  contingent 
interest,  there  is  an  intestacy  until  it  is  ascertained 
whether  the  contingent  interest  will  take  effect  or  not. 
Wade  Gery  v.  Handley,  1  Ch.  D.  658;  Andrew  v. 
Andrew,  1  Ch.  D.  410 ;  see  D'Eyncourt  v.  Gregory,  84 
B.  86. 


Who  are  entitled  to  Interests  undisposed  of. 

Interests  undisposed  of  in  realty  and  personalty  pass 
to  the  heir-at-law  or  next  of  kin,  as  the  case  may  be. 
Whether  a       Where  there  is  a  gift  to  a  person  in  satisfaction  of  all 

gift  in  , 

satisfaction  claims  on  the  testator's  estate,  he  is  not  prevented  from 
f  11 
cUims  ex-    sliariJ^g  as  one  of  the  next  of  kin  in  property  which  the 

duties  a       testator  has  ineffectually  attempted  to  dispose  of.  Picker^ 
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ing  V.  Lord  Stamford,  2  Ves.  jun.  272,  581,  3  Ves.  832,  pemon 

4QQ  fromtak- 

'xj^,  lug  as  next 

But  if  no  disposition  of  the  residue  is  attempted  to  be  ^' 
made  by  the  will,  the  person  taking  a  legacy  in  satisfac* 
tion  of  all  claims  is  not  entitled  to  come  in  as  next  of 
kin.  In  the  former  case  tlie  person  excluded  is  excluded 
for  the  pm'pose  only  of  making  the  disposition  attempted 
by  the  will ;  in  the  latter  case  he  must  be  held  to  be 
excluded  in  favour  of  the  other  next  of  kin.  Breton  v. 
Vachell,  6  B.  P.  C,  51,  1  P.  Wms.  548,  11  Vin.  Ab.  185 ; 
LeU  V.  Randall,  3  Sm.  &  G.  83. 

The  point  is,  however,  a  doubtful  one.     Tavernor  v. 
Grindley,  32  L.  T.  N.  S.  424. 

A  direction  that  a  person  is  to  take  no  share  in  the  Effect  of  a 
estate  of  a  testator  will  not  prevent  him  from  taking  as  that  one  of 
next  of  kin.     Johnson  v.  Johnson,  4  B.  318;  Sykes  v.  tin^g®^*^^ 
Sykes,  4  Eq,  200,  3  Ch.  301 ;  Ramsay  v.  Shelmerdine,  L.  *?te  no 

.^  share  of 

B.  1  Eq.  129 ;  see  Gould  v.  Oould,  32  B.  391.  the  testa- 

tOI'^8    Afla 

When  land  is  devised  to  a  trustee  upon  trusts  which  tate. 
fail,  and  there  is  no  heir,  the  trustee  is  beneficially  en-  The  trustee 

takes  ^Rrhfin 

titled,  though  the  land  may  be  devised  on  trust  for  sale,  there  is  no 
Walker  v.  Denne,  2  Ves.  jim.  170 ;  Taylor  v.  Haygarth,  ^^'^• 
14  Sim.  8. 

On  the  other  hand,  in  the  case  of  chattels  real  and  The  Crown 
personal  the  Crown,   and  not  the  trustee,   is  entitled  defauit'of 
on  failure   of   next  of  kin.     Cradock  v.  Owe7i,   2   Sm.  Jp^ctof 

kin. 

&   G.   241;   Powell  v.   Merritt,   1    lb.   381;    Read  v. 
Stedman,  26  B.  496  ;  Johnstone  v.  Hamilton,  11  Jur.  N. 

S.  777. 


Residue  undisposed  of. 

Since  Lord  St.  Leonards'  Act,  11  Geo.  4  and  1  W.  4  ^^Vt! 
c,  40,  which  controls  the  wills  of  testators  dying  after  l^^nards' 
Sept.  1,  1830,  the  executors  take  the  residue  undisposed 

G  a  2 
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of  for  the  benefit  of  the  next  of  kin,  unless  a  contrary 
intention  is  expressed  in  the  will,  parol  evidence  not 
being  admissible.     Jiiler  v.  Jider,  29  B.  Si;  Love  v. 
Gaze,  8  B.  472. 
Contrary  Such  Contrary  intention  does  not  sufficiently  appear  by 

intention 

within  the   the  mere  fact  that  the  testator  shows  that  he  conceived 
^'  himself  to  have   disposed  of  the  residue.      Trovers  v. 

Travers,  14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  execu- 
tors without  expressly  giving  them  any  beneficial  interest, 
and  gives  reasons  why  he  has  not  provided  by  his  will  for 
his  other  children,  the  executors  will  take  the  residue 
beneficially.    Harrison  v.  Harrison^  2  H.  &  M.  237. 

The  Act  Xhe  Act  applies  only  where  the  executor  would  other- 

only  ap-  .  .  ,  . 

plies  where  wisc  have  taken  the  undisposed  residue;  it  does  not 
contflins  therefore  apply  where  there  is  an  express  devise  of  the 
no  Rift  of     residue,  whether   on  tmsts  which   do  not  exhaust  the 

the  resi-  ' 

due.  whole  or  otherwise.     Saltniarsh  v.  Barrett,  29  B.  474,  8 

D.  F.  &  J.  279 ;  Neo  v.  Nco,  L.  R.  6  P.  C.  881 ;  WiUiains 
V.  Arkle,  L.  E.  7  H.  L.  606. 

Where  If    however,   there   are    no   next   of   kin.   Lord    St. 

there  are 

no  next  of  Leonards*  Act  does  not  apply,  and  the  executors  will 
dcL  not  t^k®  ^^^  undisposed  residue,  unless  a  contrary  intention 
apply-         is   indicated,  in  which  case  it  will  go   to  the  Crown. 

Middleton    v.    Spicer,    1  B.   C.   C.   201 ;   Johnstone  v. 

Hamilton,   11  Jur.  N.  S.  777 ;  Taylor  v.  Haygarth,  14 

Sim.  8. 
The  title  It  becomes,  therefore,  necessaiy  to  consider  in  what 

cutora  in      cascs  cxecutors  would  have  been  held  excluded  from  the 
thHlT'^^'^  residue  undisposed  of  imder  the  old  law. 
law.  1,  They  take  only  such  residue  as  the  testator  did  not 

^ot  tate      ^^^^^'^  ^o  dispose  of. 

lapsed  or         ^^  They   do    not    take  legacies  which  have    lapsed : 

void  lega-  7 

cies.  Bennett  v.  Batchelor,  8  B.  C.  C.  28;  or  are  void.     -4.-G. 

V.  Tomkins,  Ambl.  216. 
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6.  Nor  do  they  take  where  the  whole  is  expressly  given  Nor  residue 
to  them  on  trusts  which  are  void  :  Dacre  v.  Patrickson,  1  truat. 
Dr.  &  Sm.  182 ;  Johnston  v.  Haviilton,  11  Jur.  N.  S, 
777 ;  or  not  exhaustive :  Dawson  v.  Clark,  18  Ves.  247  ; 
Mapp  V.  Elcock,  2  Ph.  793,  3  H.  L.  492 ;  or  not  declared. 
Milnes  v.  Slater,  8  Ves.  295 ;  Taylor  v.  Haygaith,  14  Sim. 
8;  Cradockx.  Owen,  2  Sm.  &  G.  241 ;  Read  v.  Steadmau, 
26  B.  496 ;  Vezey  v.  Jainson,  1  S.  &  St.  69 ;  Chester  v. 
Chester,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  ti'ustees 
for  some  particular  and  limited  purpose  does  not  aflfect 
their  title  to  the  residue.  Batteley  v.  Windle,  2  B.  C.  C. 
81 ;  Griffiths  v.  Hamilton,  12  Ves.  299 ;  Pratt  v.  Sladden, 
14  Ves.  193. 

2.  And  even  when  the  property  is  not   given  to  the  Executors 

not  en- 

executors  upon  trust,  if  they  are  appointed  to  carry'  out  titled  to 

.1       * 

the  wUl:  Androvin  v.  Poilhlanc,  3  Atk.  299;  Braddon  v<  due  when 
Farrand,  4  lluss.  87 ;  or  are  treated  as  undertaking  a  ***®y  ^F® 

°        treated  as 

duty  and  not  receiving  a  benefit :  Girand  v.  Hanbury,  3  trustees. 
Mer.  150;  Lord  North  v.  Purdon,  2  Ves.  sen.  495;  they 
take  as  trustees. 

But  where  the  trust  is  only  inferential,  evidence  in 
favour  of  the  executors  will  be  admitted.  Gladding  v. 
Yapp,  5  Mad.  56. 

3.  And  a  presumption  against  the  executor's  title  is  Cases 

wnei^  til  6 

raised  if  the  testator  shews  an  intention  to  dispose  of  the  testator 
residue,  though  he  may  not  actually  do  so  :  Bishop  of  iJJfended 
Chyne  v.  Young,  2  Ves.  sen.  91 ;  North  v.  Purdon,  2  ^  ^^^^ 
Ves.  sen.  495  ;  Davers  v.  Dewes,  3  P.  Wms.  40 ;  Mordatnit  property 

l)v  Ilis  will 

V.  Hussey,  4  Ves.  117 ;  Mence  v.  Mence,  18  Ves.  348 ; 
or  if  he  expresses  an  intention  to  dispose  of  part  only  of 
his  property  by  his  will :  Urquhart  v.  King,  7  Ves.  225 ; 
or  if  the  property  is  directed  to  go  according  to  law. 
Cranley  v.  Hale,  14  Ves.  307. 
In  such  cases  evidence  in  support  of  the  executor's  title 
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is  admissible.  Bishop  of  Cloyne  v.  Young,  2  Ves.  sen. 
91 ;  Nourse  v.  Finch,  1  Ves.  jun.  844,  2  Ves.  jun.  78. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin  : 

a.  If  there  is  a  legacy  to  a  sole  executor,  whether 
general  or  specific,  or  whether  in  possession  or  reversion, 
or  whether  expressed  to  be  for  his  trouble  or  not, 
or  whether  for  life  or  not,  if  tliere  is  no  gift  of  the  re- 
mainder. Noitrse  v.  Finch,  1  Ves.  jun.  843,  2  Ves.  jun. 
78 ;  Southcot  v.  Watson,  8  Atk.  226 ;  Seley  v.  Wood,  10 
Ves.  7J- ;  Oldnuin  v.  Slater,  3  Sim.  84 ;  Rachjield  v. 
Careless,  2  P.  Wms.  156 ;  King  v.  Denison,  1  V.  &  B. 
260;  Zmich  v.  Lambert,  4  Bro.  C.  C.  326;  Dick  v.  Lam- 
hert,  4  Ves.  725. 

It  makes  no  difference  that  the  executrix  is  the  tes- 
tator's wife  or  relation,  or  that  legacies  are  given  to 
the  next  of  kin.  Randall  v.  Bookey,  2  Vem.  425; 
Dick  V.  Lambert,  4  Ves.  725 ;  Farrington  v.  Knightley, 
1  P.  Wms.  548 ;  and  see  note,  ib. 

If  the  legac}'  is  given  in  general  words  parol  evidence 
is  admissible  in  support  of  the  executor's  title.  Clennell 
V.  Lewthwaite,  2  Ves.  jun.  465, 644  ;  Langham  v.  Sanford, 
17  Ves-  486. 

But  not  if  it  is  given  to  him  expressly  for  his  trouble. 
Bachfieldy.  Careless,  2  P.  Wms.  158. 

It  seems  doubtful  whether  a  contingent  reversionary 
interest  would  raise  a  presumption  against  the  executor's 
title.    Lynny, Beaver,  T.  &  B.  63. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into 
a  ti'ustee  for  the  next  of  kin.  Wilson  v.  Ivat,  2  Ves.  sen. 
166  ;  Fruer  v.  Bouquet,  21  B.  83. 

In  these  cases  the  presumption  against  the  executor's 
title  arises  from  the  diflSculty  of  supposing  that  the  tes- 
tator would  have  given  him  something  if  he  meant  him 
to  have  all.  Therefore,  if  the  express  legacy  can  be  ac- 
counted  for  on  other  grounds,  no  presumption  arises. 
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If,  for  instance,  the  legacy  is  an  exception  out  of  a  larger 
gift :  Griffith  v.  Rogers,  1  Eq.  Ab.  245,  pi.  8 ;  Jones  v. 
Westcomb,  Prec.  Ch.  316 ;  and  this  includes  the  case  of  a 
gift  to  the  executor  for  life,  if  there  is  a  gift  of  the  re- 
mainder :  Granville  v.  Beaufort,  1  P.  Wms.  114 ;  or  if  the 
legacy  is  to  an  executrix,  a  married  woman,  for  her  sepa- 
rate use.     Newstead  v.  Johnson,  2  Atk.  45,  9  Mod.  242. 

b.  Equal  legacies  to  several  executors,  will  also  raise  a  Bquai 
presumption  against  their  title  to  the  residue.     Ommaney  several 
V.  Butcher,  T.  &  R.  260.  executor. 

And  this  presumption,  it  seems,  is  not  rebutted  by  the 
fact  that  unequal  bounty  is  shown  them  as  regards  real 
estate.    Mackleston  v.  Brown,  6  Ves.  52,  p.  64. 

But  legacies  to  some  executors  and  not  to  others,  or  Legacies  to 
unequal  legacies  to  all,  raise  no  presumption  against  them,  g°™u^o„ 
since  the  intention  may  be  to  favour  some  more  than  and  not  to 

others. 

others.  Griffiths  v.  Hamilton,  12  Ves.  299;  Pratt  v. 
Sladden,  14  Ves.  193 ;  Bowker  v.  Hunter,  1  B.  C.  C. 
328 ;  Rawlings  v.  Jennings,  13  Ves.  89 ;  Dawson  v. 
Thome,  3  Euss.  235. 

If,  however,  a  legacy  be  given  to  one  of  several  execu-  Legacy  to 
tors  expressly  for  his  trouble  they  all  take  as  trustees,  ^verai 
White  V.  Evans,  4  Ves.  21 ;  Milnes  v.  Slater,  8  Ves.  296.     ^^^'j^f " 

But  in  such  a  case  parol  evidence  to  support  their  trouble. 
title  would  be  admitted.     Williams  v.  Jones,  10  Ves.  77. 

5.  If  it  is  clear  that  the  executors  are  appointed  not  Executors 
from  personal  motives,  but  merely  from  convenience,  or  fw^ar- 
because  they  occupy  a  particular  position,  they  take  as  **^^ 
trustees.     Urquhart  v.  King,  7  Ves.  224 ;  De  Mazay  v. 
Pybus,  4  Ves.  644  ;  Sadler  v.  Turner,  8  Ves.  616. 

Evidence  in  favour  of  next  of  kin  is  not  admissible, 
except  to  rebut  evidence  in  favour  of  the  executors. 
White  V.  Williams,  3  V.  &  B.  72. 
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The    Order   of  Assets. 

The  order  in  which  the  assets  of  a  testator  are  ap- 
plied in  administration  is  as  follows  : — 

I.  the  general  personal  estate.  Manning  v.  Spooner, 
8  Ves.  117. 

1.  And  as  to  this,  if  a  specific  fund  of  personalty  is 
charged,  it  is  primarily  liable  if  the  residue  is  disposed  of. 
Browne  v.  Groombridge,  4  Mad.  495  ;  Choat  v.  Yeates,  1 
J.  &  W.  102  ;  Evans  \.  Evans,  17  Sim.  106;  Phillipps  \. 
Eastwood,  1  LI.  &  G.  294;  Webb  v.  De  Beanvoisin,  31 B. 
573. 

2.  If,  however,  the  residue  is  undisposed  of,  the  latter 
is  primarily  liable.  Holford  v.  Wood,  4  Ves.  78 ;  Hewelt  v. 
S7iare,  1  De  G.  &  S.  333 ;  Neiubegin  v.  Bell,  23  B.  386 ; 
Corbet  v.  Corbet,  I.  E.  8  Eq.  407. 

3.  And  generally  it  would  seem  that  where  there  is  no 
residuary  gift,  but  there  is  in  fact  a  residue  of  which  no 
disposition  has  been  attempted,  this  is  in  all  cases  the 
primary  fund  for  pa3'ment  of  debts.  Hoivse  v.  Chapman, 
4  Ves.  542 ;  Taylor  v.  Mogg,  27  L.  J.  Ch.  816. 

Legacies,  however,  even  if  given  in  lieu  of  a  share  of 
residue,  the  gift  of  which  is  revoked,  and  thereby  becomes 
undisposed  of,  are  not  payable  out  of  the  share  undis- 
posed of,  but  out  of  the  general  estate.     Sykes  v.  Sykes, 
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4  Eq.  200,  3  Ch.  801;  see  Greaatvellv.  Cheslyn,  2 Ed.  128,  of  the 

general 

8  B.  P.  C.  246 ;  see  1  Sw.  571  n.  personal 

But  the  testator  may  direct  it  to  be  paid  out  of  the 

revoked  share  of  residue.    In  re  Wood*s  Will,  29  B.  236 ; 

Wahh  V.  Walsh,  I.  R.  4  Eq.  896. 
5.  On  the  question  whether  a  lapsed  share  of  residue   Whether  a 

is  applicable  in  paj'ment  of  debts  in  priority  to  a  share  g^^  ^f 

effectually  disposed  of :—  residue  u 

■^         ^  applicable 

a.  It  appears  to  be  clear  that  if  there  is  a  general  before  a 

wnAUft  well 

charge  of  debts,  a  lapsed  share  only  contributes  rateably.  disposed  of. 
Eyre  v.  Marsden,  4  M.  &  Cr.  231 ;  Burt  v.  Start,  10  Ha. 
415  ;  Oddie  v.  Brown,  4  De  G.  &  J.  179 ;  see  Elborne  v. 
Goode,  14  Sim.  165. 

b.  Further,  if  a  mixed  residue  •  of  pure  and  impure 
personalty  is  given  to  a  charity,  so  that  the  gift  fails  as 
regards  the  impure  personalty,  the  latter  will  not  be  the 
primary  fund  as  against  the  other  portion,  the  gift  of 
which  takes  effect,  but  debts  will  be  payable  rateably  out 
of  both.  ArG.  V.  Lord  Winchehea,  3  B.  C.  C.  378; 
S.  C.  nom.  A,'G.  v.  Hurst,  2  Cox,  864. 

It  is  not,  however,  quite  clear  whether  there  was  a 
general  charge  of  debts  in  this  case  or  not. 

c.  But  if  there  is  no   charge  of  debts  it  seems  not  If  there  is 
cleai-ly  settled  whether  a  lapsed  share  is  primarily  appli-  chaf^^of 
cable  to  payment  of  debts.  ^®^*^ 

It  is  laid  down  by  Lord  Cottenham  in  Eyre  v.  Marsden, 
4  M.  &  Cr.  231,  that  a  residue  is  what  remains  after 
payment  of  debts,  and  therefore,  a  share  of  residue  being 
only  ascertainable  after  debts  are  paid,  a  lapsed  share 
ought  to  bear  no  more  than  a  proportionate  part  of  the 
debts.  Lord  Cottenham's  remarks  were  evidently  in- 
tended to  apply  equally  whether  there  is  an  express 
charge  of  debts  or  not.  See  Greenwood  v.  Jemmett,  26  B. 
479. 

However,  there  can  be  no  doubt  that  to  throw  the  debts 
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upon  a  lapsed  shore  of  residue  would  effect  the  testiitor's 
intention,  and  perhaps  it  would  be  now  so  decided  in  ac- 
cordance with  the  opinion  of  yice-Ghancellor  Malins  in 
Gowan  v.  Broughton,  19  Eq.  77.  There  seem  to  be  no 
authorities  precisely  in  point.  Chatteris  v.  YouTig,  cited 
Beames  on  Costs,  390,  and  Skrymster  v.  Northcote^  1  Sw. 
571,  only  decide  that  the  costs  of  ascertaining  the  title 
to  a  lapsed  share  of  residue  are  to  be  borne  by  that  share, 
and  are,  so  far,  no  doubt  authorities  to  the  contrary,  since 
the  decision  would  have  been  unnecessary  if  a  lapsed 
share  of  residue  were  primarily  applicable  as  a  matter  of 
course.  See,  too,  Sykes  v.  Sykes,  8  Ch.  301. 
II.  Real  II.  Real  estate  devised  or  ordered  to  be  sold  for  par- 

^^for  ment  of  debts,  whether  it  descends  to  the  heir  or  not. 
payment  of  jy^^^  y^  Lawday,  I.  R.  2  Eq.  517 ;  Phillips  v.  Parry,  22 

debta. 

B.  279 ;  Stead  v.  Hardaker,  IS  Eq.  174. 
in.  Eeal         III.  Real   estate   descended  not  charged  with   debts 
Mwldodnot  whether  it  descends,  because  no    disposition  has    been 
charged       attempted  :  DaviesY.  Tapp,  1  B.  C.  C.  527;  Harmood  v, 

with  debts,  ^ 

Oglander,  8  Ves.  125 ;  Manning  v.  Spooner,  3  Ves.  117  ; 
or  by  reason  of  lapse.  Scott  v.  Cumberland,  18  Eq.  578. 
This  case,  however,  stands  in  a  peculiar  position,  as  the 
question  there  was  not  as  to  debts,  but  as  to  costs  of  an 
administration  suit,  and  so  far  as  it  la}^s  down  that 
costs  of  an  administration  suit,  in  no  way  incurred  on 
behalf  of  the  heir,  are  to  be  borne  by  descended  estates 
in  priority  to  personal  estate  effectually  disposed  of,  it 
seems  to  be  very  doubtful.     See  8  Ch.  345. 

IV.  Real  rV.  Real  estate  charged  with  payment  of  debts  and 
^^^Ld  devised  or  descended  rateably.  Wood  v.  Ordish,  8  Sm. 
with  debte    &  Q,  125 .  Peacock  v.  Peacock,  13  W.  R.  516,  34  L.  J. 

and  de- 

Tiaedor  Ch.  315 ;  Ryves  Y.  Ryvcs,  11  Eq.  5d9 ;  SteadY.Hardaker, 
descended.    ^^  j,^^  j^g .  ^^^^  however,  Williams  v.  Chitty,  8  Ves. 

645. 

V.  General      V.  General  pecuniary  legacies  rateably,     CoUins  v. 

legacies. 
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Lewis,  8  Eq.  708 ;  Dugdale  v,  Diigdale,  14  Eq.  284 ; 
Tomkins  v.  Colthurst,  1  Ch.  D.  626 ;  Farquharson  v. 
Flower,  8  Ch.  D.  109 ;  see  Hensman  v.  Fryer,  8  Ch,  420. 

1.  As  between  general  legacies  the  farther  question  Whether 
ma}'  arise  if  there  is  no  residuary  gift,  whether  a  lapsed  le^  i, 
pecuniary  legacy  exonerates  those  that  take  efifect : —  beforT^^^ 

a.  Where  all  the  legacies  are  subject  to  a  charge  of  t*»ose 
debts,  a  lapsed  pecuniary  legacy  only  contributes  rateably.  given. 
Howae  v.  Chapman,  4  Ves.  542. 

b.  Where  there  is  no  charge  of  debts  it  would  seem 
on  the  principle  of  Oowan  v.  Brotighton,  19  Eq.  77,  and 
Scott  V.  CumberlaTid,  18  Eq.  678,  th  at  a  lapsed  legacy  is 
primarily  applicable,  and  see  In  re  Ham*8  Trusts,  2  Sim. 
N.  S.  106. 

2.  As  to  what  are  general  legacies  for  the  purpose  of  What  are 
abatement :—  f,^^ 

Legacy  duty  directed  to  be  paid  on  a  specific  legacy  ^^^  p^" 
is  a  general  legacy,  and  abates  with  them.    Farrar  y.  St.  abatement. 
Catherine's  CoU.  16  Eq.  19 ;  see  Wilson  v.  O'Leary,  17 
Eq.  419- 

And  annuities  for  the  purpose  of  abatement  rank  with 
general  legacies.    Millers.  Huddlestone,  1  Mac.  &  G.  618. 

In  estimating  the  value  of  annuities  for  purposes  of  How  the 
abatement  their  value  is  to  be  taken  at  the  time  when  the  annuities 
estimate  is  made ;  thus  the  value  of  the  annuity  of  an  ^^J^ 
annuitant  who  is  dead,  is  the  sum  of  the  payments  which 
would  have  been  made  to  him  in  respect  of  it,  and  the 
value  of  a  reversionary  annuity  which  has  come  into  pos- 
session is  its  present  value  at  the  time  of  abatement,  plus 
any  arrears  due  upon  it.     Todd  v.  Bielby,  27  B.  858 ; 
Potts  V.  Smith,  8  Eq.  688. 

8.  Priority  of  general  legacies,  inter  se  : 

a.  As  between  general  legatees,  legacies  given  for  valu-  Legaciesfor 
able  consideration,  as  for  debts,  or  instead  of  dower,  have  coMideni- 
priority.     Blower  v.  MorreU,  2  Ves.  sen.  420 ;  Heath  v.  ^^^^^^ 
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De)idy,  1  Buss.  648 ;  Norcott  v.  Gordon,  14  Sim.  258 ; 
BeU  V,  BeU,  6  Ir.  Eq.  239 ;  Daiies  v.  Bmh,  1  You.  841 ; 
Stahlschmidt  v.  Lett,  1  Sm.  &  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  where  the  testator 
has  no  land  out  of  which  the  widow  is  dowable,  has  no 
priorit3^  Acey  v.  Simpson,  5  B.  85 ;  Roper  v.  Boper,  24 
W.  B.  1013. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Duncan  v.  Watts,  16  B.  204. 

b.  Legacies  payable  at  the  death  of  a  tenant  for  life,  or 
at  some  other  future  period,  do  not  abate  before  other 
legacies.  MiUer  v.  HuddUstone,  3  Mac.  »fe  G.  518  ;  Street 
V.  Street,  2  N.  B.  56 ;  Nickisson  v.  CockiU,  8  D.  J.  &  S. 
622, 

The  words  "  in  the  first  place,**  **  in  the  next  place," 
or  the  word  "afterwards,**  used  in  introducing  lega- 
cies, create  no  priority  between  them.  Thwaites  v.  For- 
man,  1  Coll.  409 ;  Bceston  v.  Booth,  4  Mad.  161 ;  White- 
house  V.  Insole,  7  L.  T.  N.  S.  400. 

c.  But  legacies  given  on  the  supposition  that  there  will 
be  more  than  enough  to  pay  prior  legacies  abate  first. 
A.'O.  V.  Bobins,  2  P.  Wms.  28  ;  Stammers  v.  HaUiley,  12 
Sim.  42. 

And  a  direction  that  certain  legacies  given  for  life  are 
to  become  applicable  on  the  death  of  the  legatees  to  the 
payment  of  other  legacies  will  give  the  legatees  for  life 
priority.  Brown  v.  Brown,  1  Kee.  275  ;  see  Ilaynes  v. 
Haynes,  3  D.  M.  &  G.  590. 

And  where  real  estate  given,  subject  to  certain  annuities, 
is  made  applicable  in  aid  of  the  personalty  to  the  pay- 
ment of  legacies  subject  to  those  annuities,  the  annuities 
have  priority  over  the  legacies.  Earl  of  Portarlington  v. 
Damer,  4  D.  J.  &  S,  161 ;  see  Coore  v.  Todd,  7  D.  M, 
&  G.  520. 

And,  of  course,  when  a  particulai'  legacy  is  given,  and 
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the  residue  is  then  distributed  in  certain  sums,  the  parti- 
cular legacy  has  priority  over  all  the  others.  Gyett  v. 
WiUiam8,2J.&U.i29.  ' 

4.  Priority  between  general  and  residuary  legatees  : 

a.  As  a  general  rule  the  residuary  legatee  is  entitled  to  ^neral 
nothing  till  all  the  particular  legacies  given  by  the  will  are  have 
satisfied  in  full.  ^    oyer  rcsi- 

Thus,  a  gift  of  the  rest  of  a  specific  fund  after  pay-   ^^^' 
ment  of  debts  and  funeral  expenses,  where  legacies  have 
been  given  as  well,  is  a  gift  of  the  residue  after  payment 
of  the  legacies  as  well  as  the  debts  and  funeral  expenses. 
Foxen  v.  Foxen,  8  N.  R.  452,  13  W.  R.  83. 

In  the  same  way,  where  a  fund  is  set  apart  to  pay  an-  Fund  set 
nuities,  and  is  directed  upon  the  death  of  the  annuitants  anuuiti^. 
respectively  to  fall  into  the  residue,  if  the  fund  is  insuffi- 
cient to  pay  the  annuities,  the  residuary  legatee  is  entitled 
to  nothing  till  all  the  legacies  and  annuities  have  been 
paid  in  full.  Arnold  v.  Arnold,  2  M.  &  K.  874  ;  Ander- 
son V.  Anderson,  88  B.  223 ;  In  re  Lyne's  Estate,  8  Eq. 
482 ;  In  re  TootaVs  Estate,  2  Ch.  D.  628. 

h.  On  the  other  hand,  if  the  annuitants  are  directed  to  Direction 
abate  in  the  event  of  the  fund  proving  insufficient,  or  they  tants  are  to 
are  contemplated  as  taking  only  the  income  of  the  fund,  ^^^ 
whatever  it  may  be,  the  residuary  legatee  takes  the  fund 
released  upon  the  deatli  of  any  of  the  annuitants.  Farmer 
V.  Mills,  4  Russ.  86 ;  Scott  v.  Salmond,  1  M.  &  K.  863. 

c.  Upon  similar  principles,  where  assets  have  been  lost  Loss  of 
after  the  death  of  the  testator,  the  loss  falls  on  tlie  resi-  ^hc  i^jsi- 
duary  legatee  in  the  first  instance.     Wilmot  v.  Jenkins,  1  ^"®* 
B.  401 ;  Baker  v.  Farmer,  L.  R.  3  Ch.  587.     Dyose  v. 
Dyose,  1  P.  Wms.  305,  is  overruled,  see  Fonereau  v. 
Poyntz,  1  B.  C.  C.  478  ;  Humphreys  v.  Humphreys,  2  Cox, 
186 ;  Baker  v.  Farmer,  supra. 

On  the  other  hand,  if  the  legatees  assent  to  an  appro-  Assent  by 
piiation  of  a  particular  sum  in  payment  of  their  legacies,  appropria!^ 

tion. 
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they  are  only  entitled  to  the  sum  so  appropriated,  and 

must   abate    if   that    sum  proves   insufficient^   whether 

through  loss  of  assets  or  otherwise.     Ex  parte  Chad  win, 

3  Sw.  380. 
VL  Real  VI.  Real  estate  devised,  not  charged  with  debts,  inclu- 

visednot  ^ing  residuary  real  estate,  and  specifically  bequeathed 
^^debta  P^^^^^^^^  estate  rateably.  Hensman  v.  FryeVy  8  Ch.  420, 
and  specific  (see  Lancefieldy.  Iggidden,  10  Ch.  136) ;  Jackson  v.  Pea^e, 
^'^^'  19Eq.  96. 

Beal  estate  devised  subject  to  a  legacy  would,  it  seems, 

be  applicable  before  the  legacy  to  which  it  is  subject. 

Raikes  v.  Boultoiiy  29  B.  41. 
VII.  Pro-        VII.  Property  appointed  by  the  will  under  a  power  of 
pointed.       appointing,  whether  by  deed   or  will,  or  by  will  only. 

Fleming  v.  Buchanan,  8  D.  M.  &  G.  976 ;  Hawthorn  v. 

Shedden,  3  Sm.  &  G.  805 ;  Petre  v.  Petre,  14  B.  197  ; 

WiUiaim  v.  Lomas,  16  B.  1 ;  see  London  Chartered  Bank 

\.  Lempriere,  L.  E.  4  P.  C.  572. 
yin.  Land       VIII,  Land  in  a  foreign  country  is  governed  by  the  lex 
by  the  lex    loci  rei  sita,  and  is  only  liable  to  such  debts  as  would  be 
^^**  cast  upon  it  by  the  law  of  that  country.     Harrison  v. 

Harrison,  8  Ch.  342. 

Costs  of  Administration; 

Costs  of  ad-  It  appears  to  be  clear  that  the  costs  of  an  administra- 
tionare not  tion  suit  are  not  debts  within  the  meaning  of  a  charge  of 
^^^'  debts  created  by  the  testator.     Stringer  v.  Harper,  26  B. 

585  ;  and  that  the  order  of  liability  of  assets  for  their  pay- 
ment is  not  the  same  as  in  the  case  of  debts. 
They  are  They  are  paj^able  primarily  out  of  the  personal  estate. 

S?the^'°"*  Ripley  Y.  Moysey,  1  Kee.  578  ;  Pickford  y.  Brown,  2  K. 
pewonalty.    ^  j^  ^^6 ;  Jackson  v.  Pease,  19  Eq.  96. 
How  far  "Q^i  ag  regards  descended  estates,  it  would  seem  that 

e^^  are    SO  far  as  the  costs  are  not  incurred  with  reference  to  the 

liable. 
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descended  estates,  the  lattar  are  only  liable  rateably  with 
estates  effectually  devised.  Maddison  v.  Pye,  32  B.  658 ; 
see  Harrison  v.  Harrison,  8  Ch.  842,  p.  345 ;  and  see 
Scott  V.  Cumberland,  18  Eq.  579. 

If,  however,  the  legal  estate  in  the  descended  estates  is 
in  the  trustees  of  the  will,  the  descended  estates  will  be 
applicable  before  devised  estates.  Row  v.  Row,  7  Eq. 
414. 

Mabshalling. 

I.  General  rules. 

Where  a  fund  has  been  applied  out  of  its  proper  order  A  fund  ap- 

plied  out  of 

in  the  administration  of  assets,  the  persons  who  would  its  order  is 
have  been  entitled  to  the  fund  may  claim  for  the  amount  ^  J^f 
so  applied  against  the  fund,  which  ought  to  have  been  ^^^^ 
applied  in  priority  to  their  own.     See  Tombs  v.  Roch,  2 
CoU.  490. 

Thus,  legatees  may  stand  against  descended  realty,  or  Marshal- 
against  realty  charged  with  debts,  if  the  personalty  has  tween  lega- 
been  exhausted  in  payment  of  debts.     Foster  v.  Cook,  Jh^^iror 
8  B.  C.  C.  347 ;  Paterson  v.  Scott,  1  D.  M.  &  G.  631 ;  ^^^^^ 

charged 

Richard  v.  Barrett,  3  K.  &  J.  289.  with  debts. 

So,  too,  a  general  pecuniary  legatee  is  entitled  to  stand  Between 
against  the  mortgaged  land,  in  the  place  of  a  mortgagee  and  devisee 
who  has  exhausted  the  personal  estate  in  payment  of  the  ^1^^' 
mortgage.     Forrester  v.  Leigh,  Amb.  172 ;  Wythe  v.  Hen-  ^»^^* 
niker,  2  M.  &  K.  635 ;  Binns  v.  Niclwls,  L.  R.  2  Eq. 
256. 

Pecuniary  legatees  are,  however,  not  entitled  to  have  Between 
the  assets  marshalled  against  residuary  devisees,  where  and  resi- 
the  land  is  not  charged  with  debts.     Hensman  v.  Fryer,  y^^i  ^" 
8  Ch,  420 ;  Collins  v.  Lewis,  8  Eq.  708 ;  Dugdale  v.  Dug- 
dale,  14  Eq.  234. 

Upon  similar  principles  it  has  been  held  that  legatees  Between 
are  entitled  to  stand  in  the  place  of  the  vendor  against  an  c^isees^- 

ject  to  a 
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estate  purchased  by  the  testator,  and  paid  for  after  his 
death  out  of  the  general  personal  estate.  This  is  clear 
where  the  estate  has  descended.  Sproule  v.  Prior,  8  Sim. 
189. 

And  it  has  been  so  held  where  the  estate  is  devised. 
Birds  V.  Askey,  24  B.  618 ;  Lord  Lilford  v.  Powt/s  Keck, 
L.  R.  1  Eq.  847.  Wythe  v.  Henniker,  2  M.  &  K.  635  is 
contra ;  see  Barnwell  v.  Iremonyer,  1  Dr.  &  S.  255. 

So,  too,  the  principle  of  marshalling  applies  between 
legatees,  some  of  whose  legacies  are  charged  upon  realty 
and  others  not.  Ilanhy  v.  Roberts,  Ambl.  127,  2  Coll. 
512,  Dick.  104. 

But  this  is  not  the  case  if  the  claim  against  one  of  the 
funds  fails  ;  if,  for  instance,  where  the  legacy  is  charged  on 
land,  the  legatee  dies  before  the  time  of  payment.  Prowse 
V.  Abingdon,  1  Atk.  482 ;  Pearce  v.  Lornan,  3  Ves.  135. 

Of  course  persons  whose  fund  has  been  applied  in  its 
proper  order  have  no  right  to  stand  in  the  place  of  a  cre- 
ditor against  a  fund  not  applicable  till  after  their  own. 
Douglas  v.  Cookscy^  I.  R.  2  Eq.  311. 

II.  Marshalling  in  the  case  of  charities  : 

When  i)ure  and  impm-e  personalty  are  given  to  charit}^ 
the  Court  will  not  marshal  the  assets  so  as  to  cast  the 
debts  on  the  impure  personaltj',  unless  an  intention  can 
be  gathered  from  the  will  that  the  assets  are  to  be  mar- 
shalled. Gaskln  v.  Rogers,  L.  R.  2  Eq.  284 ;  Wigg  v. 
NichoU,  14  Eq.  92. 

In  the  absence  of  such  an  intcntiQii  tlie  charitable  lega- 
cies will  abate  in  the  proportion  of  the  pure  to  the  imi)ure 
personalty. 

A  direction  that  tlie  charities  are  to  be  paid  out  of  pure 
j)ersonalty  will  give  them  priorit}'  over  other  legatees  as  re- 
gards the  pm'e  personalt}',  but  will  not  release  the  pure 
personalty  from  bearing  its  proportion  of  the  debts. 
Robinson  v.  Gcldard,  3  De  G.  &  Sm.  499,  3  Mac.  &  G. 
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735 ;  Tempest  v.  Tempest,  2  K.  &  J.  635,  7  D.  M.  it  G. 
470 ;  Beaumont  v,  Oliveiray  6  Eq.  534,  4  Ch.  309 ;  see, 
however,  Nickisson  v.  CockiU,  3  D.  J.  *&  S.  622. 

But  a  gift  of  residue  to  charity  with  a  direction  that  the  Direction 
residue  so  given  is  to  consist  of  pure  personalty,  following  ^ue  given 

a  provision  for  payment  of  debts  out  of  realty  and  out  of  *<><*»"*/ 
•^  '^  "^  ^   ^  18  to  con- 

residuary  personalty  only  so  far  as  the  realty  will  not  ex-  sist  of  pure 

tend,  throws  the  debts  on  the  impure  personalty  in  default 

of  realty.     WiUs  v.  Bov/rne,  16  Eq.  487. 

The  same  is  the  effect  of  a  direction  to  reserve  the  pure 

personalty  for  charities.     Miles  v.  Harrison,  9  Ch.  316. 

Charge  of  Debts. 

I.  What  debts  it  includes : 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  ?\"^  ot 

■^   "^  ^  debts  in- 

the  testator  subsisting  at  his  death,  but  not  debts  barred  eludes 
by  statute.     Burke  v.  Jones,  2  V.  &  B.  275  ;  Maxwell  v.  sisting  at 
Maxwell,  L.  E.  4  H.  L.  506.  ^  ^^^ 

It  will  also  include  damages  accrued  after  the  testator's  Damages 
death  on  an  equitable  liability  to  indemnify,  and  damages  after  the 
recovered  in  respect  of  a  covenant  broken  after  the  tes-  ^®**^ 
tator's  death.     Willson  v.  Leonard,  3  B.  373 ;  Morse  v. 
Tucker,  5  Ha.  79. 

And  though  there  may  be  words  limiting  the  debts  to  Debts  due 
a  particular  class  of  debts,  as  of  debts  due  at  a  particular  tic^ar^ 
period  of  the  testator's  life,  the  Court  will  lean  to  the  *""®- 
wider  construction,  so  as  to  include  all  the  debts.  Bridg- 
man  v.  Dove,  2  Atk.  201 ;  Dormay  v.  Borradaile,  10  B. 
263 ;  Bermingham  v.  Burke,  2  J.  &  Lat.  699. 

A  direction  to  pay  the  debts  of  another  person  includes  Direction 
the  debts  subsisting  at  his  death,  but  not  debts  barred  by  debto^of 
statute.     O'Connor  v.  Haslam,  5  H.  L.  170.  "'^*^^- 

But  a  direction  to  deduct  from  the  share  of  a  lec^atee  Direction 
the  debts  due  from  him  to  other  legatees  will  include  debts  due 
debts  barred  by  statute,  where  the  testator's  intention  is,  ^^^ 

H   H 
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that  the  debts  in  question  should  be  treated  as  if  they  were 
advances  made  by  himself.     Poole  v.  Poole,  7  Ch.  17. 

So  where  a  share  of  residue  is  given  to  a  person,  and  a 
debt  due  from  him  is  directed  to  be  deducted,  the'  whole 
debt,  and  not  merely  what  can  legally  be  recovered  is 
to  be  deducted.    Matthews  v.  Keble,  4  Eq.  467, 8  Ch.  691. 

A  general  direction  to  pay  testamentary  expenses  will, 
primd  facie,  include  the  costs  of  an  administration  suit. 
MorreU  v.  Fisher,  4  De  G.  &  Sm.  422 ;  Miles  v.  Harrison, 
9  Ch.  816 ;  Harloe  v.  Harloe,  20  Eq.  471. 

But  where  a  testatrix  declared  her  intention  to  be  to 
give  the  residue  of  her  estate  free  of  all  deductions  in  re- 
spect of  probate  duty,  or  on  any  other  accoimt,  and 
directed  all  the  legatees  named  in  her  will  to  contribute 
rateably  to  her  funeral  and  testamentary  expenses,  the 
costs  of  an  administration  suit  were  held  not  included 
under  testamentary  expenses.  Re  BieVs  Estate,  16  Eq.  577. 

And  under  "  frmeral  and  other  expenses,*'  or  "  legal 
expenses,"  the  costs  of  an  administration  suit  are  in- 
cluded. Webb  V.  De  Beauvoisin,  31  B.  578 ;  Coventry 
V.  Coventry,  2  Dr.  &  Sm.  470.  ' 

But  the  words  "  debts  and  costs  of  proving  the  will  " 
do  not  include  costs  of  an  administration  suit.  Stringer  v. 
Harper,  26  B.  585 ;  see  AUop  v.  BeU,  24  B.  451. 

Apparently  Browne  v.  Groombridge,  4  Mad.  496,  and 
Qtlbertson  v.  Gilbertson,  84  B.  854,  where  the  costs  of  a 
special  case  were  held  not  included  in  testamentary 
expenses  are  against  the  current  of  authority. 

II.  Upon  what  property  a  charge  of  debts  and  legacies 
attaches : 

A  charge  of  debts  and  legacies  on  all  the  property  of 
the  testator  charges  them  on  specifically  devised  real 
estate.  MaskeU  v.  Farrington,  8  D.  J.  &  S.  888 ;  Man- 
nox  V.  Greener,  14  Eq.  456;  see  Earl  ofPortarlingUmy. 
Darner,  4  D.  J.  &  S.  161. 
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But  a  general  charge  of  legacies  merely  will  not  be  Charge  of 
extended  to  lands  specifically  devised,  but  will  be  confined  oaiy  is  con- 
to  residuary  lands.     Spong  v.  Spong,  1  Y.  &  J.  300 ;  3  ^^u^ 
BL  N.  S.  84,  1  D.  &  CI.  365 ;    Conron  v.  Conron,  7   H.  lands. 
L.  168 ;  Wheeler  v.  Claydon,  16  B.  169. 

It  seems  indifferent  whether  the  lands  specifically 
given  are  expressly  subject  to  certain  other  charges  or 
not.    lb. 

III.  How  a  charge  of  debts  is  created : 

It  seems  a  gift  of  a  rent  charge  without  more  would  Devise  of 
effect^ a  charge  on   all  the  testator's  lands.     Ex  parte  charge. 
McDowail,  5  Jur.  N.  S.  653. 

A  charge  of  debts  upon  realty  ''  in  case  the  personal  Charge  on 
estate   should  be  insufficient  for  their  payment,"  is  in  case  thT 
effect  a  general  charge  of  debts,  as  the  additional  words  JJ^J^be^ 
only  express  what  would    be   implied    without    them,   inauffident. 
Oreetham  v.  Colton,  34  B.  616. 

1.  General  direction  to  pay  debts  : 

It  is  now  clearly  settled  that  a  general  direction  to  pay  General  di- 
debts  charges  them  upon  real  estate  devised  by  the  will,  pay  debts 
Clifford  V.  Lewis,  6  Mad.  33 ;  BaU  v.  Harris,  8  Sim.  485,  ^^^ 
4  M.  &  Cr.  264 ;  Shaw  v.  Borrer,  1  Kee.  559 ;  Harding 
V.  Orady,  1  D.  *&  War.  430 ;  Elliot  v.  Montgomery,  I. 
R.  7  Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direc-  Whether 

.  *^  realty  left 

tion  where  the  will  only  attempts  to  dispose  of  personalty  to  descend 
seems  doubtful.     The  remarks  of  Sir  R.  P.  Arden,  in  ^^^d. 
Shallcross  v.  Finden,  3  Ves.  789,  probably  only  contem- 
plate a  case  of  lapse. 

A  subsequent  express  charge  of  particular  debts  upon  Subsequent 
certain  estates,  or  upon  all  the  real  estate,  will  not  over-  charge  of 
rule  the  general  direction.     Taylor  v.   Taylor,  6  Sim.  ^^^ 


on 


246 ;  Forster  v.  Thompson,  4  D.  &  War.  303  (Dmce  v.  particular 

.  estates. 

Lady  Torrington,  2  M.  &  K.  600,  is  overruled). 

Nor  will  a  subsequent  express  charge  of  all  the  debts  Subsequent 

charge  of 
n  H  2  ® 
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all  debts  on  upon  the  personalty.    Price  v.  North,  1  Ph.  86 ;  Graves 

personalty.  ^^  Q^a^^g^  &  Sim.  48 ;  Hartland  v.  MurreU,  27  B.  204. 
Subseqnent       But  a  Subsequent  express  charge  of  all  the  debts  upon 

all  debts  particular  portions  of  the  realty  would,  it  seems,  overrule 

tkMof^the  ^®  general  direction.     Palmer  v.  Graves,  1  Kee.  545. 

^^®*^*y-  This  distinction  reconciles  the  case  with  those  previously 

cited ;  but  quaere,  whether  it  is  substantial. 
Exception         So,  too,  if  certain  real  estate  is  expressly  excepted  out  of 

real  estate  ^  Subsequent  charge  of  debts  upon  a  portion  of  the  realty, 

out  of  a  ^Q  general  direction  is  controlled.     Thomas  v.  Britnell, 

subsequent  ^ 

charge.         2  Ves.  Sen.  813. 

Bxpiess  Of  course  an  express  charge  of  debts  on  real  and 

c^troUed  Personal  estate  is  not  controlled  by  subsequent  partial 

cbj^^  charges.     Wrigley  v.  Sykes,  21  B.  887. 

2.  Direction  to  executors  to  pay  debts  : 

Direction  a.  Again,  if  the  executor  is  directed  to  pay  the  debts, 

tors  to  pity  ^^7  ^^  not  charged  upon  the  real  estate  unless  real 

notdiare  estate  is  expressly  devised  to  him.     Keeling  v.  Brown,  5 

realty  Ves.  859 ;  Powell  v.  Robins,  7  Ves.  209 ;  Cook  v.  Daw- 

where  no 

land  is        son,  29  B.  128,  8  D.  F.  &  J.  127. 

them.  -^  direction  to  an  executor  to  pay  debts,  followed  by  a 

devise  to  another  person  introduced  by  the  word  "then," 

will  not  charge  the  land.     Brydges  v.  Landen,  8  Buss. 

846  n.,  8  Ves.  550  ;   Willan  v.  Lancaster,  8  Buss.  108. 
But  if  the  real  estate  is  devised  "  subject  as  aforesaid," 

it  is  charged.     Bowling  v.  Hudson,  17  B.  248. 
Land  de-  J.  And  if  land  is  devised  to  the  executors,  whether  in 

vised  to  the 

executors  is  trust  or  not,  it  is  charged  with  debts.     Barker  v.  Duke  of 
charged.      Devonshire,  8  Mer.  810 ;  HenveU  v.  Whitaker,  8  Buss. 

848 ;  Dormay  v.  BorradaUe,  10  B.  268 ;   Hartland  v. 

MurreU,  27  B.  204;    Bentley  v.  Robinson,  10  Ir.  Ch. 

298. 
Whether  So  legacies  directed  to  be  paid  by  the  executor  will  be 

be  paid  by    ^  charge  on  land  specifically  devised  to  him.     AUcock  v. 
tor  ^T'    Sparhawk,  2  Vern.  228 ;  Preston  v.  Preston,  2  Jur.  N, 
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S.  1040 ;  Gallimore  v.  Gill,  2  Sm.  &  G.  158,  4  W.  E.  cliarge  on 
778.     The  point  is,  however,  not  free  from  doubt :  see  cificaiiy^de- 
Parker  v.  Fearnley,  2  S.  &  St.  592  ;  Cross  v.  Kennington,  ^^  ^ 
9  B.  150,  10  Jur.  343,  15  L;  J.  Ch.  167.  '^' 

It  makes  no  difference  apparently  that  the  devise  is  of  Where  the 

deviso  is 

an  estate  tail  or  of  an  estate  tail  for  life.     Clowdsley  v.  for  life  or 
Pelham,  1  Vem.  411,  1  Eq.  Ab.  198  pi.  2;  Harris  v.  ^^' 
Watkins,  Kay,  438 ;  Cook  v.  Dawson,  29  B.  128 ;  see 
Finch  V.  Hattersley,  3  Russ.  345  n. ;  Doe  d.  Ashhy  v. 
Baines,  2  C.  M.  &  R.  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  Devises  to 
several  executors,  or  unequal  interests  are   devised   to  unequaUy. 
them,  the  land  is  not  charged.     Wari'en  v.  Davies,  2  M. 
&  K.  49  ;  Symons  v.  James,  2  Y.  &  C.  C.  301 ;  Wasse  v. 
Hekington,  8  M.  &  K.  495. 

A  gift  of  real  and  personal  estate  after  payment  of  Gift  of  real 
debts  charges  both.  Withers  v.  Kennedy,  2  M.  &  K.  MnaLMtate 
607  ;  Moores  v.  Whittle,  22  L.  J.  Ch.  207.  after  pay- 

'  '  ment  of 

3.  Charge  upon  income  or  corpus  :  debts. 

It  would  seem  that  a  power  to  raise  money  out  of  the  Power  to 
rents  and  profits  would  naturally  mean  out  of  the  annual  rente  and 
rents  and  profits,  but  the  cases  show  that  a  power  to  ^"^^^^ 
raise  a  lump  sum  out  of  rents  and  profits  will  authorise  a  ^^  legacies, 
sale.     See  Booth  v.  Blundell,  1  Mer.   283,  per    Lord 
Eldon ;  Baines  v.  Dixon,  1  Ves.  sen.  42. 

This  is  clear  at  any  rate  where  the  object  is  to  pay 
debts  or  legacies.  Lingon  v.  Foley,  2  Ch.  Ca.  205, 
Anon.  1  Vem.  104 ;  Berry  v.  Askham,  2  Vem.  26 ;  Met- 
calfe V.  Hutchinson,  1  Ch.  D.  591.  Lord  Londesborough 
V.  SomerviUe,  19  B.  295. 

Or,  if  the  money  is  to  be  raised  within  a  given  time,  and  Money  pay- 
the  annual  rents  would  be  insufficient  to  raise  the  money  ^  g?v^  ^ 
within  that  time.     Sheldon  v.   Dormer,  2  Vern.   310;  *^™®- 
Warburton  v.  Warburton,  lb.,  420  ;  Gibson  v.  Lord  Mont- 
fort,  1  Ves.  sen.  491. 
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Portions,  it  would  seem,  are  on  the  same  footing  as 
debts,  as  it  is  to  be  presumed  that  they  are  to  be  paid 
within  a  limited  time.  Tr afford,  v.  Ashton,  1  P.  Wms. 
415 ;   Stanhope  v.  TJiacker,  Prec.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and 
profits  is  payable  at  once,  it  may  be  raised  by  sale.  AUan 
V.  Backhouse^  2  V.  &  B.  65,  Jac.  631. 

But  if  the  testator  treats  the  rents  and  profits  as 
applicable  for  some  time  for  the  purpose  of  raising  the 
money,  and  gives  the  whole  lands  &om  and  after  raising 
the  money,  the  power  will  be  limited  to  the  annual  rents 
and  profits.  SmaJl  v.  Wing,  6  B.  P.  C.  68  ;  see  Harper 
V.  Munday,  7  D.  M.  &  G.  369  ;  Heneage  v.  Lord  Andover, 
8  Y.  &  J.  360  ;  Lord  Lovat  v.  Duchess  of  Leeds,  10  W. 
R.  898. 

A  power  to  mortgage  will  authorise  a  mortgage  with  a 
power  of  sale.     In  re  Chawner's  Will,  8  Eq.  569. 

In  the  case  of  fines  for  renewal  of  leaseholds  given  for 
life  with  remainders,  the  Court  will,  as  a  rule,  apportion  the 
fine  between  tenant  for  life  and  remainderman,  according 
to  their  enjoyment,  though  it  may  be  directed  to  be  raised 
out  of  the  "  rents  and  profits,  or  by  mortgage."  Oreen-- 
wood  V.  Evans,  4  B.  44 ;  Jones  v.  Jones,  5  Ha.  440  ; 
Beeves  v.  Creswick,  8  Y.  &  C.  Ex.  715,  Lewin  on  Trusts, 
p.  323  ;  Ainslie  v.  Harcourt,  28  B.  313. 

But  if  the  fine  is  to  be  paid  out  of  the  "  annual  rents," 
it  must  be  borne  entirely  by  the  tenant  for  life.  SoUey 
V.  IFooci,  29  B.  482. 

It  ifi  often  a  question  of  some  difficulty  whether  an 
annuity  is  payable  out  of  the  corpus  or  only  out  of  the 
income  of  a  fund  set  aside  for  its  payment. 

a.  If  the  annuity  is  plainly  charged  upon  the  corpus  it 
is  of  course  liable  to  make  good  arrears.  Picard  v. 
MitcheU,  14  B.  108;  Howarth  v.  Bothwell,  30  B.  516; 
Stamper  v.  Pickering,  9  Sim.  176 ;  Wroughton  v.  Colqu- 
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houn,  1  De  G.  &  Sm.  36,  857 ;.  Hickman  v.  UpsaU,  2 
Giff.  124 ;  Gordon  v.  Bowden,  6  Mad.  842 ;  Swallow  v. 
Swallow,  1  B.  432,  n. ;  Torre  v.  Browne,  5  H.  L.  555  ; 
Haynes  v.  Haynes,  8  D.  M.  ife  G.  590  ;  Lazonhy  v.  Raw- 
son,  4  D.  M.  &  G.  556 ;  Upton  v.  Vanner,  1  Dr.  &  Sm. 
594 ;  Horton  v.  Hali,  17  Eq.  437  ;  Pearson  v.  HelMweU, 
18  Eq.  411. 

b.  And  if  there  is  a  clear  gift  of  an  annuity,  a  direction  Direction 
to  set  a  fund  apart  to  secure  it  which  is  to  fall  into  the  a  fund* 
residue  upon  the  death  of  the  annuitant,  does  not  disen-  7n^*?\^  ^ 

^       ^  '  fall  into 

title  the  annuitant  to  have  arrears  made  up  out  of  corpus,  ti>e  real- 
since  the  direction  is  merely  a  means  to  the  end.  The 
question  is  then  merely  between  the  annuitant  and  the 
residuary  legatee.  Bright  v.  Larcher,  3  De  G.  &  J.  148 ; 
Davies  v.  Wattier,  1  S.  &  St.  468 ;  May  v.  Bennett,  1 
Russ.  870 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522  ;  Wright 
V.  CaUender,  2  D.  M.  &  G.  652  ;  Croly  v.  Weld,  8  D.  M. 
&  G.  993 ;  Ingleman  v.  Worthington,  1  Jur.  N.  S.  1062 ; 
MiUs  V.  Drewitt,  20  B.  632 ;  Perkins  v.  Cooke,  2  J.  &  H. 
893  ;  Anderson  v.  Anderson,  33  B.  223. 

It  makes  no  difference  that  the  fund  if  directed  to  fall 
into  the  residue  after  the  death  of  the  annuitant  may  go 
to  persons  other  than  the  residuary  legatees.  Wright  v. 
CaUender,  supra. 

In  these  cases  the  direction  to  set  apart  a  fund,  in 
fact  amounts  to  a  charge  upon  the  corpus. 

c.  But  if  there  is  a  direction  to  set  apart  a  sum  of  Di»3ction 
money  in  order  to  pay  an  annuity  out  of  the  dividend  ^  fond^to 
with  a  gift  over,  the  annuitant  is  not  entitled  to  come  w  ^"^  ^' 

®  ...  nuity  out 

upon  the  corpus,  and  it  is  a  simple  case  of  tenant  for  life  of  the  divi- 
and   remainderman.      A,-G.   v.   Poulden,    8   Ha.   555;  gift  over. 
Baker  v.  Baker,  6  H.  L.  616;  Hindle  v.  Taylor,  20  B. 
109 ;  Miller  v.  Hvddleston,  17  Sim.  71,  3  Mac.  &  G.  513 ; 
MicheU  v.  Wilton,  28  W.  R.  789. 

d.  When,  however,  the  annuity  is  charged  upon  the  Annuity 

charged 
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income  of  the  whole  estate  there  is  more  difficulty.  If  the 
capital  is  given  over,  "  subject  to  '*  or  "  after  payment "  of 
the  annuities  the  corpus  is  liable.  Phillips  v.  Gutteridge^ 
llW.R.12,8Jur.N.  S.  1196,  32  L.J.  Ch.  l,4DeG.&J. 
531 ;  Stamper  v.  Pickering,  8  Sim.  176 ;  Playfair  v. 
Cooper,  17  B.  187 ;  Ex  parte  Wilkinson,  3  De  G.  &  S. 
633 ;  Perkins  v.  Cooke,  2  J.  &  H.  393 ;  Re  TyndaU,  7 
Ir.  Ch.  181 ;  Percy  v.  Percy,  35  B.  295  ;  Carter  v.  Salt, 
I.  R.  1  Eq.  97  ;  Bell  v.  Bell,  I.  R.  6  Eq.  239  ;  Birch  v. 
SherraU,  4  Eq.  58,  2  Ch.  644. 

e.  But  if  there  is  anything  to  show  that  the  corpus  is 
looked  upon  as  entire  after  the  annuitant's  death ;  if,  for 
instance,  it  is  given  over  immediately  upon  the  death  of 
the  annuitant,  or  the  trust  then  comes  to  an  end,  or  it  is 
then  directed  to  be  sold,  or  if  the  corpus  is  devised  in 
strict  settlement,  it  is  not  liable  to  make  good  arrears. 
Foster  v.  Smith,  1  Ph.  629 ;  Addecott  v.  Addecott,  29  B. 
460;  Re  Kelly,  9  Ir.  Ch.  103;  Forbes  v.  Richardson, 
11  Ha.  354  ;  Tarbottom  v.  Earle,  11  W.  R.  680 ;  Darbon 
V.  Rickards,  14  Sim.  537  ;  Earle  v.  BeUingham  (No.  1), 
24  B.  445  ;  Sheppard  v.  Sheppard,  32  B.  194 ;  Taylor  v. 
Taylor,  17  Eq.  324. 

And  if  it  is  clear  that  the  annuity  is  to  be  paid  only  out 
of  the  income  of  each  year,  by  a  gift,  for  instance,  of  the 
surplus  income  of  each  year  as  it  accrues,  to  others,  the 
corpus  is  a  fortiori  not  liable.  Stelfox  v.  Sugden,  Johns. 
234 ;  Darbon  v.  Rickards,  14  Sim.  537 ;  Sheppard  v. 
Sheppard,  32  B.  194. 

/.  In  some  cases  the  further  question  arises  whether, 
supposing  the  annuity  not  to  be  charged  upon  corpus,  it 
is  a  continuing  charge  on  the  rents  and  profits,  so  that 
arrears  will  have  to  be  made  up  out  of  surplus  income 
during  the  annuitant's  life,  and  even  after  his  death  ;  and 
if  there  is  nothing  to  show  that  the  annuity  was  to  be 
confined  to  the  income  of  each  year,  as  in  Stelfox  v. 
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Sugden,  or  that  it  was  to  determine  immediately  on  the 
annuitant's  death,  as  in  Foster  v.  Smith,  1  Ph.  629  ;  Earle 
V.  BeUingham,  24  B.  445,  arrears  will  be  a  continuing 
charge  during  the  annuitant's  life  and  after  his  death. 
Forbes  v.  Richardson,  11  Ha.  854 ;  Phillips  v.  Phillips , 
8  B.  198 ;  Phillips  v.  GuUeridge,  8  D.  J.  &  S.  882 ; 
Taylor  v.  Taylor,  17  Eq.  824  ;  Booth  v.  Caulton,  5  Ch. 
684 ;  Salvin  v.  Weston,  14  W.  R.  757. 

Exoneration  op  Personalty. 

I.  By  express  words : — 

The  personal  estate  is  the  primary  fund  for  payment  Exonera- 
of  debts,  but  it  may  be  exonerated  by  express  words,  press 
Morrow  v.  Bush,  1  Cox,  185 ;    Young  v.  Young,  26  B.  ^° 
522;   Dawes  v.  Scott,  5  Buss.  82;   Forrest  v.  Prescott, 
10  Eq.  545. 

A  direction  not  to  pay  debts  out  of  a  specific  fund  of  Gift  over 
personalty  is  effectual  without  a  gift  over  of  the  fund^  is  not 
though  the  fund  may  not  be  specifically  disposed  of,  but  »«^<*"*^- 
falls  into  the  residue.     Coventry  v.  Coventry,  2  Dr.  &  S. 
470. 

When  the  personalty  is  given  exonerated  firom  debts, 
it  is  not  applicable  to  their  payment  till  everything  else  is 
exhausted.  Morrow  v.  Bush,  1  Cox,  185 ;  Young  v.  Young, 
26  B.  522. 

On  the  other  hand,  if  l&nd  is  given  in  exoneration  of 
the  personalty,  the  personalty  is  primarily  liable  if  the 
land  so  given  is  insufficient.  Colvile  v.  Middleton,  8  B. 
570. 

Similarly  as  between  land  and  residue,  both  given 
exempt  fi:om  debts,  the  residue  is  primarily  liable  on 
failure  of  other  funds.  Lord  Brooke  v.  Earl  of  Warwick, 
1  H.  &  T.  142. 

And  personalty  disposed  of  exempt  from  debts  is  ex-  Whether 

penonalty 
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empted  only  for  the  purposes  of  that  disposition,  and  not 
in  favour  pf  next  of  kin.  Waring  v.  Ward,  5  Ves.  676 ; 
Dacre  v.  Patrickson,  1  Dr.  &  S.  186. 

If,  however,  it  is  exempted  from  debts,  and  no  disposi- 
tion is  made,  it  is  exempted  for  all  purposes.  Milnes  v. 
Slater,  8  Ves.  805.  1  Dr.  &  S.  186.  See  Noel  v.  Noel, 
12  Pr.  214. 

II.  Exoneration  on  the  general  context : — 

1.  In  the  absence  of  express  words  exonerating  the 
personalty  from  the  payment  of  debts  it  is  primarily 
liable,  though  other  funds  may  be  provided. 

Thus,  neither  a  charge  of  debts  on  the  realty,  or  on  a 
specific  portion,  nor  a  devise  upon  trust  for  sale  for  pay- 
ment of  debts,  will  exonerate  the  personalty.  White  v. 
White,  2  Vem.  43  ;  Walker  v.  Hardwick,  1  M.  cfe  K.  896; 
Oiiseley  v.  Anstruther,  10  B.  458 ;  QuenneU  v.  Turner,  13 
B.  240 ;  Hancox  v.  Abbey,  11  Ves.  186  ;  CoUis  v.  Robing, 

1  De  G.  cfe  S.  131. 

2.  Whether  a  devise  upon  condition  of  paying  the 
testator's  debts  wiU  exonerate  the  personalty  seems 
doubtfuL  The  better  opinion  seems  to  be  that  it  will 
not.    Bridgman  v.  Dove,  3  Atk.  201 ;  Meade  v.  Hide, 

2  Vem.  120,  and  Welhy  v.  Bockcliffe,  1  R.  k  M.  571  ; 
Henry  v.  Henry,  I.  R.  6  Eq.  286. 

But  in  a  case  not  within  Locke  King's  Act  a  devise  of 
mortgaged  lands  to  A.,  he  paying  the  mortgage,  with  a 
subsequent  gift  of  a  sum  in  exoneration  of  the  mortgage, 
entitles  the  devisee  to  that  sum  and  no  more.  Lockhart 
V.  Hardy,  9  B.  379. 

3.  An  express  charge  of  certain  debts  upon  the  per- 
sonalty does  not  exonerate  it  from  its  primary  liability 
to  the  other  debts.  Brydges  v.  Phillips,  6  Ves.  567; 
Watson  V.  Brickwood,  9  Ves.  447. 

4.  A  gift  of  realty  and  personalty  together  on  trust  to 
pay  debts  will  not  exonerate  the  personalty  from  being 
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primarily  liable.     Boughton  v.  Boughtorij  1  H.  L.  406 ;  together  on 

Tench  v.  Cheese^  6  D.  M.  &  G.  453.  pay  debts. 

5.  But  if  the  realty  is  given  upon  trust  for  sale,  and  Gift  on 
blended  with  the  personalty  upon  trust  to  pay  debts,  the  gell  and 
realty  and  personalty  are  liable  rateably.     Roberts  v.  P*y  <*«***«• 
Walker,  1  R.  &  M.  752 ;  Stocker  v.  Harbin,  3  B.  479 ; 

Salt  V.  Chattaway,  8  B.  576 ;  Dunk  v.  Fenner,  2  B.  &  M. 
557 ;  Foiirdrin  v.  Goivdey,  3  M.  &  K.  883 ;  Tatlock  v. 
Jenkins,  Kay,  654 ;  Bedford  v.  Bedford,  35  B.  584. 

And  where  real  and  personal  estate  are  given  together.  Discretion 
with  a  discretionary  power  to  trustees  to  sell  as  often  as  to  sell 
they  should  think  fit,  legacies  directed  to  be  paid  out  of  "*^*y- 
the  real  and  personal  estate  are  payable  pro  ratd.    Allan 
V.  Gott,  7  Ch.  489. 

So,  too,  if  realty  is  directed  to  be  converted  and  become  Realty  to 
part  of  the  personal  estate.  Bright  v.  Larcher,  3  De  form  part 
G.  &  J.  148;  Simmons  v.  Rose,  6  D.  M.  &  G.  411.  ^uS!""^ 

6.  When  debts  are  directed  to  be  paid,  and  there  is  Q\h  of  re- 
a  gift  of  the  residue  of  the  real  and  personal  estate  ^^^ 
together,    the    legacies    and    debts    are    charged   upon  peraowd 
the  mixed  fund  rateably.     Orevitte  v.  Browne,  7  H.  L. 

689. 

It  is  immaterial  whether  interests  in  land  have  been 
already  given  by  the  will  or  not.  Bench  v.  Biles,  4  Mad. 
187 ;  Francis  v.  Clemow,  Kay,  435 ;  Wheeler  v.  Howell, 
8  K.  &  J.  198. 

A  direction  to  executors  to  pay  debts  and  legacies,  the 
residuary  realty  and  personalty  being  devised  to  other 
persons,  will  not  alter  the  case.  Re  Brookes  Estate,  24 
W.  R.  957. 

But  the  rule  does  not  apply  where  the  gift  is  not  of  The  gift 
the  "  residue  "  of  the  real  and  personal  estate.  Symons  ^^ne! 
V.  James,  2  Y.  &  C.  C.  801. 

And  where  the  whole  personal  estate  is  disposed  of  in 
certain  proportions,  the  sums  so  given  out  of  the  per* 
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sonalty  will  not  be  charged  on  the  realty  by  the  residuary 

gift.     Gyett  v.  Williams,  2  J.  &  H.  429. 
When  the         And  the  rule  does  not  apply  if  the  gift,  though  in 
d^e  L  '^*    form  residuary,  is  really  specific.     Castle  v.  OiUett,  16 
specific.       Eq^  530-  Thorman  v.  Hilhome,  7  W.  R.  332,  5  Jur.  N. 

S.  563. 

p***^  °* ,       7.  A  charge  of  debts,    funeral  and  testamentary  ex- 
funeral  and  , 

testamen-     penses  on  the  realty,  which  latter  it  can  hardly  be  sup- 
penses  on     posed  the  personalty  would  be  insufficient  to  meet,  will 
realty.         nevertheless  not  exonerate  the  personalty.      Walker  v. 
Jackson,  2  Atk.  624  ;  Gray  v.  Minnethorpe,  3  Ves.  103 ; 
Hartley  v.  Hurle,  5  Ves.  540 ;  see  Coote  v.  Coote,  3  J.  <fe 
Lat.  175. 
Personal  But  where,  the  whole  personal  estate  is  given,  not  as  a 

cificaiiy  residue,  but  specifically,  and  the  realty  is  subject  to  all 
^^®°*  the  charges  to  which  the  personalty  would  be  liable,'  the 
personalty  is  exonerated ;  if,  for  instance,  all  the  per- 
sonalty is  given,  and  the  realty  is  charged  with  debts, 
funeral  expenses,  and  costs  of  administration.  Oreene 
v.  Oreene,  4  Mad.  148 ;  Micheli  v.  Michell,  5  Mad.  69 ; 
Blount  V.  Hipkins,  7  Sim.  43 ;  GUhertson  v.  Gilbertson, 
34  B.  354. 
Legacies  The  same  rule  applies  with  regard  to  legacies  where 

charged  on  , 

land  where  the  whole  personalty  is  given,  and  legacies  are  charged 
som^y  is  ^P^^  land.  Joues  V.  Bruce,  11  Sim.  221 ;  Lance  v. 
specifically   Aglionby,  27  B.  65. 

And  where  the  personalty  is  specifically  given,  and  a 

particular  estate  is   devised  upon    trust  to    pay  debts 

funeral  and  testamentary  expenses,  upon  failure  of  that 

estate,  the  general  personalty  and  the  realty  are  liable 

pro  rata  to  make  up  the  deficiency.     Powell  v.  Riley,  12 

Eq.  175. 

Specific  The  fact,  however,  that  the  gift  of  all  the  personalty  is 

Snaity  to^"  to  a  person  appointed  executor  is  a  strong  argument 

an  execu-     against  the  exoneration  of  the  personalty.    Brummel  v. 
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Prothero,  8  Ves.  Ill ;  Aldridge  v.  Lord  Wallacourt,  1  Ba. 
&  Be.  812. 

And  when  it  is  doubtful  whether  the  whole  personal 
estate  is  meant  to  be  given  specifically,  or  only  as  a 
residue,  the  fact  that  funeral  and  testamentary  expenses 
are  not  charged  on  the  realty,  as  well  as  the  debts,  is  an 
argument  against  exoneration.  Collis  v.  Robins,  1  De  G. 
&  S.  131 ;  Ouseley  v.  Anstruther,  10  B.  453 ;  Booth  v. 
Blundell,  1  Mer.  193,  19  Ves.  494 ;  see  Tower  v.  Lord 
Rous,  18  Ves.  138. 

8.  There  is  no  rule  to  the  eflfect  that  a  charge  of  par-  Effect  of 

charge  of 

ticular  debts  upon  realty  makes  the  realty  the  primary  particular 
fund  for  those  debts.     QuenneU  v.  Turner,  18  B.  240;  rwity.^^ 
Noel  V.  Lord  Henley,  7  Pr.  241,  Dan.  211 ;  see  Bickham 
V.  CruttweU,  8  M.  &  Cr.  763. 

The  cases  of  Hancox  v.  Abbey,  11  Ves.  179,  and  Evans  ^^^\' 

"  ^  Abbey  Bnd 

V.  Cockeram,  1  Coll.  428,  only  establish,  that  where  a  Evans  v. 
debt  is  already  a  charge  upon  realty,  a  devise  of  lands, 
including  the  mortgaged  land  in  trust  for  sale  and  pay- 
ment of  the  mortgaged  debt,  or  a  declaration  that  the 
mortgage  is  to  be  charged  upon  the  land,  must  mean  that 
it  is  to  be  a  primary  charge  on  the  land,  otherwise,  as  it 
is  already  a  charge  upon  realty,  the  words  would  have  no 
meaning. 

Hancox  v.  Abbey,  however,  probably  comes  better 
under  another  head,  see  pp.  474,  478. 

WeJhy  V.  Rockcliffe,  1  R.  &  M.  571,  was  decided  on  the 
ground  that  the  testator  had  imposed  the  condition  of 
paying  his  debts  upon  the  devisee  ;  and  in  Clutterbuck  v. 
Clutterbuck,  1  M.  &  K.  15,  there  was  a  gift  of  the  residue 
of  the  real  and  personal  estate  not  therein-before  other- 
wise disposed  of,  showing  that  the  only  land  given  was 
after  payment  of  the  sum  directed  to  be  raised  to  pay 
debts. 

The  cases  where  legacies  given  out  of  a  particular  fund  J^™ction 
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cases  of  ez' 
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gifts  of  in- 
terests in 
land. 


Gift  of 
lands  after 
payment  of 
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have  been  held  payable  out  of  that  fund  are  also  dis- 
tinguishable. The  question  in  those  cases  has  generally 
been,  not  whether  the  personalty  was  only  secondarily 
liable,  but  whether  it  was  liable  at  all ;  in  other  words, 
whether  the  legacy  was  demonstrative  or  specific.  See, 
for  instance,  Dickin  v.  Edwards,  4  Ha.  273  ;  Bessant  v. 
Noble,  26  L.  J.  Ch.  236 ;  Fream  v.  Bowling,  20  B.  624, 
4  Eq.  145  n. 

9.  Where,  however,  a  sum  is  directed  to  be  raised  out 
of  land  for  payment  of  debts,  and  the  land  is  not  given 
till  after  such  payment,  or  only  the  residue  of  the  land  is 
given,  there  is  a  strong  argument  that  the  land  was  to  be 
the  primary  fund.  Hancox  y»,  Abbey,  11  Ves.  179  ;  Hale 
V.  Cox,  3  B.  C.  C.  322 ;  see  Clutterlmck  v.  Clutterbuck, 
1  M.  &  K.  15  ;  Noel  v.  Noel,  12  Pr.  214 ;  Lord  St. 
Leonards's  Law  of  Property,  363,  865 ;  Ion  v.  Askton,  28 
B.  379. 


Dividends 
on  shares. 


Partner- 
ship 
profits. 


Debts. 


Tenant  for  Life  and  Remainderman. 

I.  Capital  and  income. 

1.  As  between  tenant  for  life  and  remainderman,  divi- 
dends declared  before  the  death  of  the  tenant  for  life, 
though  not  paid  till  aftei*wards,  belong  to  his  representa- 
tives.    Wright  v.  Tuckett,  IJ.  &  H.  266. 

Dividends  on  shares  in  a  company  declared  after  the 
death  of  the  tenant  for  life,  though  earned  before  his 
death,  go  to  the  remainderman.  Ma^ckinley  v.  Bates,  31 
B.  280. 

On  the  other  hand  partnership  profits  declared  for  a 
past  period  are  the  income  of  that  period.  Ibbotson  v. 
Ela7n,  L.  R.  1  Eq.  188 ;  Browne  v.  CoUins,  12  Eq.  586. 

Debts  are  the  profits  of  the  period  when  they  are  got  in. 
Maclaren  T.'Stainton,  3  D.  F.  &  J.  202 ;  Edmondsan  v. 
CroBthwaite,  34  B.  30. 
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A  fund  created  for  the  protection  of  property  given  for 
life  is  capital.     Varlo  v.  Faden,  1  D.  F.  &  J.  211» 

2.  When  there  is  a  power  vested  in  a  duly-constituted  Power  of 
authority  of  declaring  whether  profits  shall  be  added  to  ^^hethw^ 
capital  or  distributed,  the  tenant  for  life  is  bound  by  the  P"?^*"  *™ 

^  ^  tobe 

authority.     Straker  v.  Wilson,  6  Ch.  503  ;  In  re  Ezekiel  capital  or 
Bartom's  Trust,  5  Eq.  238  ;  Baring  v.  AshburUm,  16  W. 
R.  452. 

3.  With  regard  to  bonuses,  it  seems  clear  that  bonuses  Bonuses 
declared  out  of  capital  are  capital.    Paris  v.  Paris,  10  capital 
Ves.   185;  Watts  v.    Steere,  18  Ves.  368;  Brander  v. 
Brander,  14  Ves.  80. 

On  the  other  hand,  bonuses  declared  out  of  profits,  Bonuses 

-        _  rt  .  -_.  out  of 

whether  accumulated  profits  or  not,  are  mcome.  Bar-  profits. 
clay  V.  Wainwright,  14  Ves.  66 ;  Price  v.  Anderson,  15 
Sim.  473 ;  Preston  v.  Melville,  16  Sim.  168 ;  Plurnbe  v. 
NeUd,  8  W.  R.  337,  29  L.  J.  Ch.  618 ;  Dale  v.  Hayes,  19 
W.  R.  299 ;  In  re  Hopkins'  Trust,  18  Eq.  696 ;  see  HoUis 
V.  AUan,  14  W.  R.  980. 

But,  perhaps,  the  case  would  be  different  if  it  could 
be  shown  that  the  payment  being  out  of  accumulated 
profits,  such  profits  were  entirely  earned  before  the  tes- 
tator s  death.     See  Dale  v.  Hayes,  supra. 

4.  A  tenant  for  life  impeachable  for  waste  cannot  cut  ^is^t  of 

tenant  for 

timber  at  all.  life  to  the 

a.  In  the  case  of  a  timber  estate,  however,  the  tenant  J*^  ^te. 
for  life  is  entitled  to  the  proceeds  of  the  periodical  cut- 
tings.   Bateman  v.  Hotchkin,  31  B.  486 ;  Bagot  v.  Bagot, 

82  B.  509,  517. 

b.  And  even  where  the  estate  is  not  a  timber  estate  Timber 
the  tenant  for  life  is  entitled  to  the  rightful  cuttings  of  ^^  ^^* 
all  trees  which  are  not  tunber,  or  ornamental  or  useful 

to  the  estate.  Pidgely  v.  Bawling,  2  CoU.  275 ;  Earl 
Cowley  V.  WeUesley,  85  B.  638,  S.  C,  L.  R.  1  Eq.  656, 
see  18  Eq.  807  ;  Honywood  v.  Honywood,  18  Eq.  306. 
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c.  When  timber  trees  are  cut  down  by  order  of  the 
Court  to  improve  other  trees,  or  because  they  are  decay- 
ing, the  tenant  for  Ufe  is  entitled  to  the  income  of  the 
proceeds.  Tooker  v.  Annesley,  5  Sim.  235 ;  ToUemache 
V.  ToUemache,  1  Ha.  456  ;  Ferrand  v.  Wilson^  4  Ha.  381  ; 
Earl  Cowley  v.  Wellesley,  L.  E.  1  Eq.  657  ;  Honywood  v. 
Honywood,  18  Eq.  806. 

The  tenant  for  life  is  not  entitled  to  an3rthing  in  respect 
of  timber  trees  proper,  whether  blown  down  or  cut ;  the 
proceeds  of  such  trees  vest  in  the  first  owner  of  an  estate 
of  inheritance,  or  in  the  first  tenant  for  life  unimpeachable 
for  waste.  Waldo  v.  Waldo,  12  Sim.  107 ;  PhUlipa  v. 
Barlow,  14  Sim.  263 ;  Seagram  v.  Knight,  L.  R.  2  Ch. 
128  ;  Honywood  v.  Honywood,  18  Eq.  306. 

II.  Residue  given  to  persons  in  succession. 

As  between  tenant  for  life  and  remainderman,  residue 
is  what  remains  after  taking  such  portion  of  the  capital 
as,  together  with  the  income  of  such  portion  for  one 
year,  whatever  that  income  may  be,  is  required  to  pay 
the  testator's  debts  and  legacies.  Allhusen  v.  Whittell,  4 
Eq.  294 ;  Lambert  v.  Lambert,  16  Eq.  320 ;  MarshaU  v. 
Crowther,  2  Ch.  D.  199. 

1.  The  tenant  for  life  is  entitled  to  the  income  of  so 
much  of  the  property  as  is  invested  on  authorized  securi- 
ties from  the  testator's  death.  Brown  v.  GeUatly,  L.  R, 
2  Ch.  751. 

2.  With  regard  to  unauthorized  securities,  the  tenant  for 
life  is  entitled  from  the  testator's  death,  to  the  income 
which  would  be  produced  by  the  money  upon  un- 
authorized security,  if  invested  on  authorized  security  at 
the  end  of  a  year  from  the  testator's  death.  Dimes  v. 
Scott,  4  Russ.  195  ;  Taylor  v.  Clark,  1  Ha.  161 ;  Brown 
V.  GeUatly,  L.  R.  2  Ch.  751. 

3.  With  regard  to  such  property  as  cannot  be  con- 
verted within  the  year,  the  tenant  for  life  is  entitled  from 
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the  testator's  death  to  interest  at  4  per  cent,  upon  the 
then  value  of  such  property.  Meyer  v.  Simonsen,  5  De 
G.  &  S.  723  ;  Brown  v.  Oellatly,  L.  R.  2  Ch.  751 ;  see 
Arnold  Y.  Enis,  2  Jr.  Ch.  601. 

4.  Where  personalty  is  directed  to  be  laid  out  in  land  Personalty 
the  tenant  for  life  is  entitled  to  the  income  from  the  o^^in 
testator's  death.     Macpherson  v.  Macpherson,  1  Macq.  ^^ 
243. 

Where  accumulation  is  directed  till  investment,  one 
year  is  allowed.     Sitwell  v.  Barnard,  &  Ves.  520. 

5.  Reversionary  property  must  be  sold  under  trusts  Rcrersion- 
for  conversion,  and  if  the  testator  gives  his  trustees  a  j^y^ust 
discretion  as  to  the  period  of  conversion,  interest  will  ^  ^^^' 
be  allowed  upon  the  value  of  the  reversion  at  the  end 

of  a  year  from  the  death.  Wilkinson  v.  Duncan,  23  B, 
469 ;  Johnson  v.  Routh,  8  Jur.  N.  S.  1041,  27  L.  J.  Ch. 
305 ;  Countess  of  Harrington  v.  Atherton,  3  D.  J.  &  S.  352. 
And  if  the  reversion  falls  in  before  it  is  sold  the  tenant 
for  life  is  entitled  to  interest  upon  the  value  of  the  rever- 
sion at  the  end  of  a  year  from  the  testator's  death,  on 
the  assumption  that  it  was  to  fall  in  when  it  actually 
did  fall  in.     Wilkinson  v.  Duncan,  23  B,  469. 

6.  The  tenant  for  life  is  entitled  to  the  income  of  a  income  of 
fund  set  apart  to  pay  contingent  legacies.     Crawley  v.  ^  ^_ 
Crawley,  7  Sim.  427 ;  FuUerton  v.  Martin,  1  Dr.  &  Sm.  tin«e?t 

^  legacies 

31;  Crawley  v.  Dixon,  23  B.  513  ;  AUhusen  v.  Whittell,  goes  to 

^  -r^       ckntf  tenant  for 

4  Eq.  295.  life. 

7.  With  regard  to  assets  recovered  after  the  testator's  Apportion- 
death  the  tenant  for  life  is  entitled  to  the  difference  be-  "^^^^  "" 
tween  the  sum  recovered,  and  the  sum  which,  if  invested  «»«*8- 

at  4  per  cent,  at  the  testator's  death,  would  have 
amounted  to  the  sum  recovered.  Cox  v.  Cox,  8  Eq.  343  ; 
Ackroyd  v.  Ackroyd,  18  Eq.  813 ;  In  re  Tinkler's  Estate, 
20  Eq.  456 ;  see  Maclaren  v.  Stainton,  4  Eq.  448,  11  Eq. 

382. 
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Leaseholds        8.  When  the  tenant  for  life  is  entitled  to  the  specific 
midOTcom-  enjoyment    of   leaseholds   which    are    converted  under 
pulsory        compulsory  powers,  he  will  be  entitled  to  the  same  in- 
come   as   before,  and  if  he  survives    the  period  when 
the  lease  would  have  determined,  he  is  absolutely  en- 
titled to   the  purchase  money.     Jeffreys  v.  Conner,  28 
B.  828 ;  In  re  Beaufoy*8  Estate,  1   Sm.  &  G.  20 ;    In  re 
Money's  Trusts,  2  Dr.  cfe  S.  94 ;  see  Phillips  v.  Sargent, 
7  Ha.  33. 
Title  to  9.  In  the  case  of  renewable  leaseholds  where  the  testa- 

renew^"^  tor  has  directed  the  creation  of  a  fund  for  renewal  out  of 
where  re-  f^Q  rents,  and  the  power  of  renewal  is  subsequently 
become  im-  destroyed,  the  remainderman  will  be  entitled  to  the  fiind 
^^  for  renewal   if  the  object  of  the  testator  was  to  keep 

the  leaseholds  perpetually  renewed  at  any  cost.  In  re 
Wood's  Estate,  10  Eq.  572  ;  Hollier  v.  Bume,  16  Eq. 
163  ;  Maddy  v.  Hale,  24  W.  R.  1005. 

10.  On  the  other  hand,  if  only  a  reasonable  sum  is  to  be 
applied  in  renewals,  the  tenant  for  life  will  be  entitled  to 
the  whole  fund.     Morris  v.  Hodges,  27  B.  625 ;  In  re 
Money's  TrusU,  2  Dr.  &  S.  94,  10  W.  R.  399 ;  see  Hay- 
ward  V.  Pile,  5  Ch.  215. 
Apportion-       H*  When  renewable  leaseholds  are  given  to  several 
™*?*  ^^       persons  in  succession  without  any  direction  as  to  how  the 
newal.         cost  of  renewal  is  to  be  borne,  the  rules  are  : 

a.  If  the  tenant  for  life  gets  no  advantage  from  the  re- 
newal, the  sum  to  be  paid  by  the  remainderman  is  the 
sum  actually  paid  with  compound  interest  at  4  per  cent, 
down  to  the  death  of  the  tenant  for  life,  and  simple  in- 
terest afterwards.  Nightingale  v.  Lawson,  1  B.  C.  C. 
440 ;  White  v.  White,  9  Ves.  557  ;  Giddings  v.  Giddings, 
3  Russ.  260. 

b.  If  the  tenant  for  life  Uves  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the 
same  proportion  to  the  whole  sum  paid  as  the  benefit  he 
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gets  from  the  renewal  bears  to  the  whole  of  the  renewed 
lease,  with  interest  as  before ;  cases  supra. 

c.  In  the  case  of  renewable  leaseholds  for  lives  the 
same  principles  apply,  the  value  of  the  lives  being  calcu- 
lated at  the  time  of  the  renewal  according  to  the  tables 
framed  for  the  purpose;  the  chance  that  the  new  life 
may  fail  during  the  subsistence  of  the  other  cestuis  que  vie 
being  apparently  thrown  upon  the  remainderman.  Jones 
V.  Jones,  5  Ha.  440  ;  Harris  v.  Harris,  82  B.  388  ;  Brad- 
ford  V.  Brownjohn,  8  Ch.  711. 
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CHAPTER  XL. 

sueaBSTioNS  pok  peepirino  wills. 

The  possible  dispositions  of  property  by  testators  are 
so  infinitely  various  that  general  suggestions  can  be  of 
very  little  use.  The  following  points  have  however  been 
selected -as  likely  to  arise  in  the  majority  of  cases. 

1.  With  regard  to  payment  of  debts,  if  land  is  to  be 
applied  in  exoneration  of  the  personalty  an  express  di- 
rection to  that  effect  should  be  inserted. 

2.  The  testator  should  consider  whether  mortgages 
are  t<^  be  borne  by  the  devisee  or  to  be  discharged  out  of 

I 

the  general  personal  estate.  In  the  former  case  a  decla- 
ration to  that  effect  should  be  inserted  if  the  property  is 
leasehold,  and,  in  the  latter  case,  a  corresponding  de- 
claration should  be  inserted  if  the  property  is  freehold  or 
copyhold. 

8.  In  the  case  of  bequests  to  charities  not  empowered 
to  take  land  by  devise,  proper  directions  as  to  payment 
out  of  pure  personalty  should  be  inserted. 

4.  In  the  description  of  the  subject-matter  of  the  tes- 
tator's bounty  language  generally  intelligible  should  be 
used.  Thus  terms  of  art,  symbols,  terms  derived  from 
local  custom  and  so  on  should  be  avoided. 

5.  Things  should  be  described  by  their  permanent  and 
not  by  their  changeable  characteristics;  for  instance, 
description  of  land  by  occupation  should  be  avoided. 

6.  In  the  case  of  specific  bequests  care  should  be  taken 
to  ascertain  the  exact  title  of  the  stock  or  other  security 
which  is  the  subject  of  the  bequest,  and  the  testator 
should  be  reminded  of  the  liability  of  specific  gifts  to 
ademption  by  change  of  security  or  sale. 
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7.  Inquiry  should  be  made  whether  annuities  given  by 
the  will  are  intended  to  be  for  the  lives  of  the  annuitants 
only  or  perpetual. 

8.  Besiduary  gifts  should  be  expressed  in  the  most 
general  terms,  and  enumeration  of  particular  things 
should  be  avoided. 

9.  When  a  residue  is  given  to  several  persons  in  suc- 
cession, the  testator  should  consider  whether  the  tenant 
for  life  is  intended  to  enjoy  the  property  in  the  state  in 
which  it  may  be  found  at  the  testator's  death  or  whether 
it  is  to  be  converted. 

10.  In  the  description  of  persons  the  same  general 
caution  applies  as  in  the  description  of  things. 

11.  If  the  gift  is  to  a  husband  and  wife  with  others, 
care  should  be  taken  to  secure  that  the  wife  should 
take  a  sepai*ate  share. 

12.  In  the  case  of  gifts  to  several  persons  or  to  classes 
words  of  severance  should  be  introduced  unless  a  joint 
tenancy  is  intended. 

13.  If  illegitimate  children  are  to  be  provided  for,  the 
fact  that  illegitimate  children  are  intended  should  be 
unmistakeably  expressed. 

14.  In  the  case  of  bequests  to  children,  where  it  is 
possible  that  children  may  be  born  after  the  period  of 
distribution  has  arrived,  the  testator  should  consider 
whether  he  wishes  all  the  children  to  be  included,  and,  in 
the  latter  event,  clear  words  to  that  effect  should  be 
introduced. 

15.  In  the  case  of  gifts  to  several  classes  of  persons  or  to 
different  generations  of  issue,  ii*  the  distribution  is  intended 
to  be  per  stirpes  there  should  be  words  to  that  effect. 

16.  It  will  as  a  rule  be  found  advisable  to  avoid  such 
vague  terms  as  relations  or  family. 

17.  In  gifts  of  personalty,  words  whether  of  purchase 
or  limitation  appropriate  to  realty  should  be  avoided, 
and  the  same  applies  mutatia  mutandis  to  devises. 
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18.  In  the  case  of  gifts  to  a  parent  and  children,  or 
to  a  parent  and  issue,  care  should  be  taken  to  show 
whether  the  children  or  issue  were  intended  to  take  con- 
currently with  their  parent  or  not. 

19.  The  difficulties  arising  upon  the  rule  in  SheUey^s 
case  are  too  familiar  to  need  comment. 

20.  The  testator  should  be  careful  to  distinguish 
between  a  recommendation  and  an  obligation  intended 
to  be  imposed  on  a  legatee,  and  in  cases  where  he  merely 
desires  to  express  a  wish  there  should  be  an  express 
declaration  that  no  trust  is  intended. 

21.  Clear  directions  should  be  inserted  with  regard  to 
vesting  in  cases  where  bequests  are  intended  to  be  con- 
tingent upon  the  attainment  of  a  given  age,  and  care 
should  be  taken  to  bring  clearly  before  the  testator's 
mind  the  distinction  between  payment  and  vesting. 

22.  In  the  case  of  conditions  imposed  upon  legatees 
there  should  be  a  gift  over  in  the  event  of  a  clear  and 
definite  breach,  and  care  must  be  taken  that  the  breach 
should  accurately  correspond  with  the  condition.  Tes- 
tators should,  however,  be  warned  that  to  impose  any 
but  the  simplest  conditions  upon  legatees  is  as  a  rule  an 
invitation  to  litigation. 

23.  Care  should  be  taken  that  the  dispositions  of  the 
testator  do  not  infringe  the  rule  against  perpetuity,  and 
that  there  is  no  trust  for  accumulation  beyond  the  limits 
allowed  by  statute. 

24.  In  substitutional  gifts  to  children  inquiry  should 
be  made  whether  any  persons  satisfying  the  description 
of  the  members  of  the  original  class  are  dead  at  the  date 
of  the  will  leaving  children,  and  provision  should  be  made 
accordingly. 

25.  In  sur^dvorship  clauses,  it  should  be  clearly  indi- 
cated to  what  period  survivorship  is  to  be  referred,  and 
whether  survivorship  is  contemplated  between  individuals 
or  between  stirpes. 
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Meaning  of 
certain 
wurdsin 
this  Act: 


1  VIC.  Cap.  XXVI. 

An  Act  for  the  Amendment  of  the  Laws  with 
RESPECT  TO  Wills.     [8d  July,  1837.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Autho- 
rity of  the  same,  That  the  Words  and  Expressions  hereinafter  men- 
tioned, which  in  their  ordinary  Signification  have  a  more  confined  or 
a  different  Meaning,  shall  in  tliis  Act,  except  where  the  Nature  of  the 
Provision  or  the  Context  of  the  Act  shall  exclude  such  Construction, 
be  interpreted  as  follows  ;  (that  is  to  say,)  the  Word  "  Will"  shall  ** wm :  '• 
extend  to  a  Testament,  and  to  a  Codicil,  and  to  an  Appointment  by 
Will  or  by  Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power, 
and  also  to  a  Disposition  by  Will  and  Testament  or  Devise  of  the 
Custody  and  Tuition  of  any  Child,  by  virtue  of  an  Act  passed  in  the 
Twelfth  Year  of  the  Reign  of  King  Charles  the  Second,  mtituled  An  12  Car,  2 
Act  for  taking  away  the  Court  of  kVarda  and  Liveries,  and  Tenwres  in  a  24. 
capite  and  Iry  Knujhts  Service,  and  Purveyance,  and  for  settling  a  Beve- 
niie  upon  His  Majesty  in  lieu  thereof,  or  by  virtue  of  an  Act  passed  in 
the  Parliament  of  Ireland  in  the  Fourteenth  and  Fifteenth  Years  of 
the  Reign  of  King  Charles  the  Second,  intituled  An  Act  for  taking 
aioay  the  Court  of  kVards  and  Liveries,  and  Tenures  in  capite  a/nd  hy 
Knights  Service,  and  to  any  other  Testamentary  Disposition ;  and  the 
Words  "  Real  Estate  **  shall  extend  to  Manors,  Advowsons,  Messuages, 
Lands,  Tithes,  Rents,  and  Hereditaments,  whether  Freehold,  Custo- 
mary Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of  any 
other  Tenure,  and  whether  corporeal,  incorporeal,  or  personal,  and  to 
any  undivided  Share  thereof,  and  to  any  Estate,  Right,  or  Interest 
(other  than  a  Chattel  Interest)  therein  ;  and  the  Words  "  Personal 
Estate"  shall  extend  to  Leasehold  Estates  and  other  Chatteb  Real, 
and  also  to  Monies,  Shares  of  Government  and  other  Funds,  Securi- 
ties for  Money  (not  being  Real  Estates),  Debts,  Choses  in  Action, 
Rights,  Credits,  Goods,  and  all  other  Property  whatsoever  which  by 
Law  devolves  upon  the  Executor  or  Administrator,  and  to  any  Share 
or  Interest  therein ;  and  every  Word  importing  the  Singular  Number  Number : 
only  shall  extend  and  be  applied  to  several  Persons  or  Things  as 
well  aa  One  Person  or  Thing ;  and  every  Word  importing  the  Mas-  Gendor. 
culine  Gender  only  shall  extend  and  be  applied  to  a  Female  as  well 
as  a  Male. 
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Repeal  of  II.  And  be  it  further  enacted,  That  an  Act  passed  in  the  Thirty- 

of  mii^^s?   second  Year  of  the  R^ign  of  King  Henry  the  Eighth,  intituled  The 
Hen.  8, 0. 1,    Act  of  Wills,  Wards,  and  Primer  Seisins,  whereby  a  Man  may  devist 
wad  34  &  85     fipQ  parts  of  his  Land;  and  also  an  Act  passed  in  the  Thirty-fourth 
Hen.  8,  c.  5.    ^^^  Thirty-fifth  Years  of  the  Reign  of  the  said  King  Henry  the 
Eighth,  intituled  Th^  Bill  concerning  the  Explanation  of  WHls;  and 
10  Car.  1,       also  an  Act  passed  in  the  Parliament  of  Ireland,  in  the  Tenth  Year  of 
(iT  *'  ^'  ^    ^^®  ^®^^  ^*  ^"^S  Charles  the  First,  intituled  An  Act  how  Lands, 
Tenements,  etc,  may  he  disposed  by  Will  or  otherwise,  and  concerning 
Beca.  5,  6,        Wards  and  Primer  Seisins ;  and  also  so  much  of  an  Act  passed  in  the 
21*  and^22  of  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  intituled 
the  statute    An  Act  for  Prevention  of  Frauds  and  Perjuries,  and  of  an  Act  passed 
fd  Pr«u(^      in  the  Parliament  of  Ireland  in  the  Seventh  Year  of  the  Reign  of 
c.  3  ^7  WIIL    Ki^o  William  the  Third,  intituled  An  Act  for  Prevention  of  Frauds 
8,  o.'i2(i.)t     and  Perjuries,  as  relates  to  Devises  or  Bequests  of  Lands  or  Tene- 
ments, or  to  the  Revocation  or  Alteration  of  any  Devise  in  Writing 
of  any  Lands,  Tenements,  or  Hereditaments,  or  any  Clause  thereoi, 
or  to  the  Devise  of  any  Estate  pur  autre  vie,  or  to  any  such  Estate 
heing  Assets,  or  to  Nuncupative  Wills,  or  to  the  repeal,  altering,  or 
changing  of  any  Will  in  Writing  concerning  any  Goods  or  Chattels 
or  Personal  Estate,  or  any  Clause,  Devise,  or  Bequest  therein  ;  and 
Sec.  14  of       also  so  much  of  an  Act  passed  in  the  Fourth  and  Fifth  Years  of  the 
4  &^6  Anne,     Rgign  of  Queen  Anne,  intituled  An  Act  for  the  Amendment  of  the  Law 
6  Anne  *      ^^  better  Advancement  of  Justice,  and  of  an  Act  passed  in  the  Par- 

c.  10  (I.).  liament  of  Ireland  in  the  Sixth  Year  of  the  Reign  of  Queen  Anne,  in- 
tituled An  Act  for  the  Amendment  of  the  Law  and  the  better  Advance- 
ment of  Justice,  as  relates  to  Witnesses  to  JN  uncupative  Wills  ;  and 
Sec.  9  of  ^^^  90  much  of  an  Act  passed  in  the  Fourteenth  Year  of  the  Reign 
14  Geo.  2,  of  King  George  the  Second,  intituled  An  Act  to  Amend  the  Law  con- 
^'  ^®*  ceming  Common  Recoveries,  and  to  explain  and  amend  an  Act  made  in 

the  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  in- 
tituled ^  An  Act  for  Prevention  of  Frauds  and  Perjuries,^  as  relates  to 
25  Geo.  2,       Estates  pur  autre  vie ;  and  also  an  Act  passed  in  the  Twenty-fifth 
c.  6  (except     Year  of  the  Reign  of  King  George  the  Second,  intituled  An  Act  for 
nios).  °  ^      avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  relating  to 
the  Attestation  of  Wills  and  Codicils  concerning  Real  Estates  in  that 
Part  of  Great  Britain  called  England,  and  in  Hi*  Majesty's  Colonies 
and  Plantations  in  America,  except  so  far  as  relates  to  His  Majesty's 
25  Geo.  2,       Colonies  and  Plantations  in  America  ;  and  also  an  Act  passed  in  the 
o.  11  (I.).         Parliament  of  Ireland  in  the  same  Twenty-fifth  Year  of  the  Reign  of 
King  Gear^e  the  Second,  intituled  An  ActfortJie  avoiding  and  putting 
an  end  to  certain  Doubts  and  Qvestions  relating  to  the  Attestations  of 
56  Geo.  8,        Wills  and  Codicils  concerning  Real  Estates;  ancl  also  an  Act  passed  in 
c.  192.     '       the  Fifty-fifth  Year  of  the  Reign  of  King  George  the  Third,  intituled 
An  Act  to  remove  certain  Difficulties  in  the  Disposition  of  Copyhold 
Estates  by  Will,  shall  be  and  the  same  are  hereby  repealed,  except  so 
far  as  the  same  Acts  or  any  of  them  respectively  relate  to  any  WiUa 
or  Estates  pur  autre  vie  to  which  this  Act  does  not  extend, 
AH  Pro-  III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every 

perty  may  Person  to  devise,  bequeath,  or  dispose  of,  by  his  Will  executeil  in 
of  by  ^ui  manner  hereinafter  required,  all  Real  Estate  and  all  Personal  Estate 
which  he  shall  be  entitled  to,  either  at  Law  or  in  Equity,  at  the  Time 
of  his  Death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  of 
would  devolve  upon  the  Heir  at  Law,  or  Customary  Heir  of  nim,  or, 
if  he  became  entitled  by  Descent,   of  his   Ancestor^  or  upon  his 
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Executor  or  Administrator  ;  and  that  the  power  hereby  given  shall 
extend  to  all  Real  Estate  of  the  Nature  of  Customary  Freehold  or 
Tenant  Right,  or  Customary  or  Copyhold,  notwithstanding  that  the 
Testator  may  not  have  surrendered  the  same  to  the  Use  oi  his  Will, 
or  notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise 
to  be  admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or 
notwithstanding  that  the  same,  in  consequence  of  the  want  of  a 
Custom  to  devise  or  surrender  to  the  Use  of  a  Will  or  otherwise, 
could  not  at  Law  have  been  disposed  of  by  Will  if  this  Act  had  not 
been  made,  or  notwithstanding  that  the  same,  in  consequence  of  there 
being  a  Custom  that  a  Will  or  a  Surrender  to  the  Use  of  a  Will 
should  continue  in  force  for  a  limited  Time  only,  or  any  other  special 
Custom,  could  not  have  been  disposed  of  by  Will  according  to  the 
Power  contained  in  this  Act,  if  this  Act  had  not  been  maae  :  and 
also  to  Estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any 
special  Occupant  thereof,  and  whether  the  same  shall  be  Freeholdf, 
Customary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  Hereditament ;  and  also  to  all  contingent,  executory,  or 
other  future  Interests  in  any  Real  or  Personal  Estate,  whether  the 
Testator  may  or  may  not  be  ascertained  as  the  Person  or  one  of  the 
Persons  in  whom  the  same  respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  Instrument  by  which 
the  same  respectively  were  created  or  imder  any  Disposition  thereof 
by  Deed  or  Will ;  and  also  to  all  Rights  of  Entry  for  Conditions 
broken,  and  other  Rights  of  Entry ;  and  also  to  such  of  the  same 
Estates,  Interests,  and  Rights  respectively,  and  other  Real  and  Per- 
sonal Estate,  as  the  Testator  may  be  entitled  to  at  the  time  of  his 
Death,  notwithstanding  that  he  may  become  entitled  to  the  same  sub- 
sequently to  the  Execution  of  his  Will. 

IV.  Provided  always,  and  be  it  further  enacted,  That  where  any 
Real  Estate  of  the  Nature  of  Customary  Freehold  or  Tenant  Right, 
or  Customary  or  Copyhold,  might,  by  the  Custom  of  the  Manor  of 
which  the  same  is  holden,  have  oeen  surrendered  to  the  Use  of  a  Will, 
and  the  Testator  shall  not  have  surrendered  the  same  to  the  Use  of 
his  Will,  no  Person  entitled  or  claiming  to  be  entitled  thereto  by 
virtue  of  such  Will  shall  be  entitled  to  be  admitted,  except  upon  Pay- 
ment of  all  such  Stamp  Duties,  Fees,  and  Sums  of  Money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  surrendering  of 
such  Real  Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting, 
registering,  or  enrolling  such  Surrender,  if  the  same  Real  Estate  had 
been  surrendered  to  the  Use  of  the  Will  of  such  Testator :  Provided 
also,  that  where  the  Testator  was  entitled  to  have  been  admitted  to 
such  Real  Estate,  and  might,  if  he  had  been  admitted  thereto,  have 
surrendered  the  same  to  the  Use  of  his  Will,  and  shall  not  have  been 
admitted  thereto,  no  Person  entitled  or  claiming  to  be  entitled  to 
such  Real  Estate  in  consequence  of  such  Will  shall  be  entitled  to  be 
admitted  to  the  same  Real  Estate  by  virtue  thereof,  except  on  Pay- 
ment of  all  such  Stamp  Duties,  Fees,  Fine,  and  Sums  of^ Money  as 
-would  have  been  lawfully  due  and  payable  in  respect  of  the  Admit- 
tance of  such  Testator  to  such  Real  Estate,  and  also  of  all  such  Stamp 
Duties,  Fees,  and  Sums  of  Money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  surrendering  such  Real  Estate  to  tlie  Use 
of  the  Will,  or  of  presenting,  registering,  or  enrolling  such  Surrender, 
had  the  Testator  been  duly  admitted  to  such  Real  £)state,  and  alter- 
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wards  surrendered  the  same  to  the  Use  of  his  Will ;  all  which  Stamp 
Duties,  Fees,  Fine,  or  Sums  of  Money  due  as  aforesaid  shall  be  paid 
in  addition  to  the  Stamp  Duties,  Fees,  Fine,  or  Sums  of  Moner  due 
or  payable  on  the  Admittance  of  such  Person  so  entitled  or  Aluifwing 
to  be  entitled  to  the  same  Real  Estate  as  aforesaid. 

V.  And  be  it  further  enacted,  That  when  any  Real  Estate  of  the 
Nature  of  Customaiy  Freehold  or  Tenant  Rignt,  or  Customary  or 
Copyhold,  shall  be  disposed  of  by  Will,  the  Lord  of  the  Manor  or  re- 
puted Manor  of  which  such  Real  Estate  is  holden,  or  his  Steward,  or 
the  Deputy  of  such  Steward,  shall  cause  the  Will  by  which  such  Dis- 
position shall  be  made,  or  so  much  thereof  as  shall  contain  the  Dis- 
position of  such  Real  Estate,  to  be  entered  on  the  Court  Rolls  of  such 
Manor  or  reputed  Manor  ;  and  when  any  Trusts  are  declared  by  the 
Will  of  such  Real  Estate,  it  shall  not  be  necessary  to  enter  the  Decla- 
ration of  such  Trusts,  but  it  shall  be  sufficient  to  state  in  the  Entry 
on  the  Court  Rolls  that  such  Real  Estate  is  subject  to  the  Trusts  de- 
clared by  such  Will ;  and  when  any  such  Real  Estate  could  not  have 
been  disposed  of  by  Will  if  this  Act  had  not  been  made,  the  same 
Fine,  Heriot,  Dues,  Duties,  and  Services  shall  be  paid  and  rendered 
by  the  Devisee  as  would  haye  been  due  from  the  Customary  Heir  in 
case  of  the  Descent  of  the  same  Real  Estate,  and  the  Lord  shall  as 
against  the  Devisee  of  such  Estate  have  the  same  Remedy  for  reco- 
vering and  enforcing  such  Fine,  Heriot,  Dues,  Duties,  and  Services 
as  he  is  now  entitled  to  for  recovering  and  enforcing  the  same  from 
or  a^inst  the  Customary  Heir  in  case  of  a  Descent. 

VI.  And  be  it  further  enacted,  That  if  no  Disposition  by  Will 
shall  be  made  of  any  Estate  pur  autre  vie  of  o,  Freeaold  Nature,  the 
same  shall  be  chargeable  in  tne  Hands  of  the  Heir,  if  it  shall  come  to 
him  by  reason  of  special  Occupancy,  as  Assets  by  Descent,  as  in  the 
Case  of  Freehold  Land  in  Fee  Simple  ;  and  in  case  there  shall  be  no 
special  Occupant  of  amr  Estate  pur  autre  vie,  whether  Freehold  or 
Customary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  a  corporeal  or  incorporeal  Heredita- 
ment, it  shall  go  to  the  Executor  or  Administrator  of  the  Party  tiiat 
had  the  Estate  thereof  by  virtue  of  the  Qrant ;  and  if  tliC  same  shall 
come  to  the  Executor  or  Administrator  either  by  reason  of  a  special 
Occupancy  or  by  virtue  of  this  Act,  it  shall  be  Assets  in  his  Hands, 
and  shall  go  and  be  applied  and  distributed  in  the  same  Manner  as 
the  Personal  Estate  of  the  Testator  or  Intestate. 

VII.  And  be  it  lurther  enacted.  That  no  Will  made  by  any  Person 
under  the  Age  of  Twenty-one  Years  shall  be  valid. 

VIII.  Provided  also,  and  be  it  further  enacted,  That  no  Will  made 
by  any  Married  Woman  shall  be  valid,  except  such  a  Will  as  might 
have  been  made  by  a  Married  Woman  before  the  passing  ofthis  Act 

IX.  And  be  it  further  enacted,  That  no  Will  shall  be  valid  unless 
it  shall  be  in  writing,  and  executed  in  manner  herein-after  mentioned ; 
(that  is  to  Bay,)  it  shall  be  signed  at  the  Foot  or  End  thereof  by  the 
Testator,  or  by  some  other  Person  in  his  Presence  and  by  his 
Direction ;  and  such  Signature  shall  be  made  or  acknowledged  by 
the  Testator  in  the  Presence  of  Two  or  more  Witnesses  present  at 

.  the  same  Time,  and  such  Witnesses  shall  attest  and  shall  subscribe 
the  Will  in  the  Presence  of  the  Testator,  but  no  Form  of  Attestation 
shall  be  necessary. 

X.  And  be  it  lurther  enacted,  That  no  Appointment  made  by  Will, 
in  exercise  of  any  Power,  shall  be  valid,  unless  the  same  be  executed 
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in  manner  herein-before  required  ;  and  every  Will  executed  in  manner 
lierein-before  required  shall,  so  far  as  respects  the  Execution  and  At- 
testation thereof,  be  a  valid  Execution  of  a  power  of  Appointment  by 
Will,  notwithstanding  it  shall  have  been  expressly  required  that  a 
Will  made  in  exercise  of  such  Power  should  be  executed  with  some 
additional  or  other  Form  of  Execution  or  Solemnity. 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  Soldier 
being  in  actual  Military  Service,  or  any  Mariner  or  Seaman  being  at 
Sea,  may  dispose  of  his  Personal  Estate  as  he  might  have  done  before 
the  making  of  this  Act. 

XII.  And  be  it  further  enacted,  That  this  Act  shall  not  prejudice 
or  affect  any  of  the  Provisions  contained  in  an  Act  passed  m  the 
Eleventh  Year  of  the  Keign  of  His  Majesty  King  George  the  Fourth 
and  the  First  Year  of  the  Reign  of  His  late  Majesty  King  WiUiam  the 
Fourth,  intituled  An  Act  to  amend  and  consolidate  the  Laws  relating  to 
the  Pay  of  the  Royal  Navy,  respecting  the  Wills  of  Petty  Officers  and 
Seamen  in  the  Royal  Navy,  and  Non-commissioned  Officers  of  Marines, 
and  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize  Money, 
Bounty  Money,  and  Allowances,  or  other  Monies  payable  in  respect 
of  Services  in  Her  Majesty's  Navy. 

XIII.  And  be  it  further  enacted,  That  every  Will  executed  in 
manner  herein-before  required  shall  be  valid  without  any  other  Pub- 
lication thereof. 

XIV.  And  be  it  further  enacted,  That  if  any  Person  who  shall 
attest  the  Execution  of  a  Will  shall  at  the  Time  of  the  Execution 
thereof  or  at  any  Time  afterwards  be  incompetent  to  be  admitted  a 
Witness  to  prove  the  Execution  thereof,  such  Will  shall  not  on  that 
Account  be  invalid. 

XV.  And  be  it  further  enacted,  That  if  any  Person  shall  attest  the 
Execution  of  any  Will  to  whom  or  to  whose  Wife  or  Husband  any 
beneficial  Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  of 
or  affecting  any  Real  or  Personal  Estate  (other  than  and  except 
Chaises  and  Directions  for  the  Payment  of  any  Debt  or  Debts),  shall 
b(5  thereby  given  or  made,  such  Devise,  Legacy,  Estate,  Interest, 
Gift,  or  Appointment  shall,  so  far  only  as  concerns  such  Person 
attesting  the  Execution  of  such  Will,  or  the  Wife  or  Husband  of 
such  Person,  or  any  Person  claiming  under  such  Person  or  Wife  or 
Husband,  be  utterly  null  and  void,  and  such  Person  so  attesting 
shall  be  admitted  as  a  Witness  to  prove  the  Execution  of  such  Will, 
or  to  prove  the  Validity  or  Invalidity  thereof,  notwithstanding 
such  Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment  men- 
tioned in  such  Will. 

XVI.  And  be  it  further  enacted.  That  in  case  by  any  Will  any 
Real  or  Personal  Estate  shall  be  charced  with  any  Debt  or  Debts,  and 
any  Creditor,  or  the  Wife  or  Husband  of  any  Creditor,  whose  Debt  is 
so  charged,  shall  attest  the  Execution  of  such  Will,  such  Creditor  not- 
withstandmff  such  Charge  shall  be  admitted  a  Witness  to  prove  the 
Execution  of  such  Will,  or  to  prove  the  Validity  or  Invalidity  thereof. 

XVII.  And  be  it  further  enacted,  That  no  Person  shall,  on  account 
of  his  being  an  Executor  of  a  Will,  be  incompetent  to  be  admitted  a 
Witness  to  prove  the  Execution  of  such  Will,  or  a  Witness  to  prove 
the  Validity  or  Invalidity  thereof. 

XVIII.  And  be  it  further  enacted.  That  every  Will  made  by  a  Man 
or  Woman  shall  be  revoked  by  his  or  her  Marriage  (except  a  Will 
made  in  exercise  of  a  Power  of  Appointment,  when  the  Real  or  Per- 
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sonal  Estate  tLerel^y  appointed  would  not  in  default  of  eucli  Appoint- 
ment pass  to  his  or  her  Heir,  Customary  Heir,  Executor,  or  Aaminis- 
trator,  or  the  Person  entitled  as  his  or  her  next  of  Kin,  under  the 
Statute  of  Distributions). 

XTX.  And  be  it  further  enacted.  That  no  Will  shall  be  revoked  by 
any  Presumption  of  an  Intention  on  the  Ground  of  an  Alteration  in 
Circumstances.  \ 

XX.  And  be  it  further  enacted,  TJiat  no  Will  or  Codicil,  or  any 
Part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  an- 
other Will  or  Codicil  executed  in  manner  herein-before  required,  or 
by  some  Writing  declaring  an  Intention  to  revoke  the  same,  and  exe- 
cuted in  the  Manner  in  which  a  Will  is  herein-before  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  Testator,  or  by  some  Person  in  his  Presence  and  by  nis  Direc- 
tion, with  the  intention  of  revoking  the  same. 

XXI.  And  be  it  further  enacted.  That  no  Obliteration,  Interline- 
ation, or  other  Alteration  made  in  any  Will  after  the  Execution  thereof 
shall  be  valid  or  have  any  Effect,  except  so  far  as  the  Words  or  Effect 
of  the  Will  before  such  Alteration  shall  not  be  apparent,  unless  such 
Alteration  shall  be  executed  in  like  Manner  as  herein-before  is 
required  for  the  Execution  of  the  Will  ;  but  the  Will,  with  such  Al- 
teration as  Part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
Signature  of  the  Testator  and  the  Subscription  of  the  Witnesses  be 
made  in  the  Margin  or  on  some  other  Part  of  the  Will  opposite  or  near 
to  such  Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a  ^{emo- 
randum  referring  to  such  Alteration,  and  written  at  the  End  or  some 
other  Part  of  the  Will. 

XXII.  And  be  it  further  enacted,  That  no  Will  or  Codicil,  or  any 
Part  thereof,  which  shall  be  in  any  Manner  revoked,  shall  be  revived 
otherwise  than  by  the  Re-execution  thereof,  or  by  a  Codicil  executed 
in  manner  herein-before  required,  and  showing  an  Intention  to  revive 
the  same  ;  and  when  anv  Will  or  Codicil  which  shall  be  partly 
revoked,  and  afterwards  wliolly  revoked,  shall  be  revived,  such  Revi- 
val shall  not  extend  to  so  much  thereof  as  shall  have  been  revoked 
before  the  Revocation  of  the  whole  thereof,  unless  an  Intention  to  the 
contrary  shall  be  shown. 

XXIII.  And  be  it  further  enacted.  That  no  Conveyance  or  other 
Act  made  or  done  subsequently  to  the  Elxecution  of  a  Will  of  or  relat- 
ing to  any  Real  or  Personal  Estate  therein  comprised,  except  an  Act 
by  which  such  Will  shall  be  revoked  a^  aforesaid,  shall  prevent  the 
Operation  of  the  Will  with  respect  to  such  Estate  or  Interest  in  such 
Real  or  Personal  Estate  as  the  Testator  shall  have  Power  to  dispose 
of  by  Will  at  the  Time  of  his  Death. 

XXIV.  And  be  it  further  enacted.  That  every  Will  shall  be  con- 
strued, with  reference  to  the  Real  Estate  and  Personal  Estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  Death  of  the  Testator,  unless  a  contrary  Intention 
shall  appear  by  the  Will. 

XX  V.  And  be  it  further  enacted,  That,  unless  a  contrary  Inten- 
tion phall  appear  by  the  Will,  such  Real  Estate  or  Interest  tlierein  as 
shall  be  comprised  or  intenderl  to  be  comprised  in  any  Devise  in  such 
Will  contained,  which  shall  fail  or  be  void  by  reason  of  the  Death  of  the 
Devisee  in  the  Lifetime  of  the  Testator,  or  by  reason  of  such  Devise 
being  contrary  to  Law  or  otherwise  incapable  of  taking  effecti  shall 
be  included  in  .the  Residuary  Devise  (if  any)  contained  in  such  WilL 
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XXVI.  And  be  it  further  enacted,  That  a  Devise  of  the  Land  of 
the  Testator,  or  of  the  Land  of  the  Testator  in  any  Place  or  in  the 
Occupation  of  any  Person  mentioned  in  his  WiU,  or  otherwise 
described  in  a  general  Manner,  and  any  other  general  Devise  which 
would  describe  a  Customary,  Copyhold,  or  Leasehold  Estate  if  the 
Testator  had  no  Freehold  Estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  Customary,  Copyhold,  and  Lease- 
hold Estates  of  the  Tef<tator,  or  his  Customary,  Copyhold,  and  Lease- 
hold Estates,  or  any  of  them,  to  which  such  Descnption  shall  extend, 
mUM  Mig  Case  may  be,  as  well  as  Freehold  Estates,  imless  a  contrary 
^tention  shall  appear  by  the  Will. 

NXXYII.  And  be  it  further  enacted,  That  a  general  Devise  of  the 
Reab^sttfte  of  the  Testator,  or  of  the  Real  Estate  of  the  Testator  in 
any  Pla&a^oria  tb(»  Occupation  of  any  Person  mentioned  in  his  Will, 
or  otherwise  Ckficrib?^*tf  a  general  Manner,  shall  be  construed  to 
include  any  Real  Estate^  or  any  Real  Estate  to  which  such  Descrip- 
tion shall  extend  (as  the  case  mav  be),  which  he  may  have  Power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
Execution  of  such  Power,  unless  a  contrary  Intention  shall  appear  by 
the  Will ;  and  in  like  Manner  a  Bequest  of  the  Personal  Estate  of  the 
Testator,  or  any  Bequest  of  Personal  Property  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Personal  Estate,  or  any 
Personid  Estate  to  which  such  Description  shall  extend  (as  the  Case 
may  be),  which  he  may  have  Power  to  appoint  in  any  Manner  he 
may  think  propel^  aiicL  shall  operate  as  an  Execution  of  such  Power, 
unless  a  contrary  intention  shall  appear  by  the  Will. 

XXVIII.  And  be  it  further  enacted,  That  where  any  Real  Estate 
shall  be  devised  to  any  Person  without  any  words  of  Limitation,  such 
Devise  shall  be  construed  to  pass  the  Fee  Simple,  or  other  the  whole 
Estiite  or  Interest  which  the  Testator  had  Power  to  dispose  of  by 
Will  in  such  Real  Estate,  unless  a  contrary  Intention  shaU  appear  by 
the  WiU. 

XXIX.  And  be  it  further  enacted.  That  in  any  Devise  or  Bequest 
of  Real  or  Personal  Estate  the  Words  "  die  without  Issue,"  or  "  die 
without  leaving  Issue,"  or  "  have  no  Issue,"  or  any  other  Words  which 
may  import  eitner  a  Want  or  Failure  of  Issue  of  any  Person  in  his 
Lifetime  or  at  the  time  of  his  Death,  or  an  indefinite  Failure  of  his 
Issue,  shall  be  construed  to  mean  a  Want  or  Failure  of  Issue  in  the 
Lifetime,  or  at  the  time  of  the  Death  of  such  Person,  and  not  an  in- 
definite Failure  of  his  Issue,  unless  a  contrary  Intention  shall  appear 
by  the  Will,  by  reason  of  such  Person  havinj?  a  Prior  Estate  Tail,  or  of 
a  preceding  Qift,  being  (without  any  Implication  arising  from  such 
Words),  a  Limitation  of  an  Estate  Tail  to  such  Person  or  Issue,  or 
otherwise  :  Provided,  that  this  Act  shall  not  extend  to  Cases  where 
such  Words  as  aforesaid  import  if  no  Issue  described  in  a  preceding 
Gift  shall  be  bom,  or  if  there  shall  be  no  Issue  who  shall  live  to  attain 
the  Age  or  otherwise  answer  the  Description  required  for  obtaining  a 
vested  Estate  by  a  preceding  Gift  to  such  Issue. 

XXX.  And  be  it  further  enacted,  that  where  any  Real  Estate 
(other  than  or  not  being  a  Presentation  to  a  Church)  shall  be  devised 
to  any  Trustee  or  Executor,  such  devise  shall  be  construed  to  pass 
the  Fee  Simple  or  other  the  whole  Estate  or  Interest  which  the 
Testator  had  power  to  dispose  of  by  Will  in  such  Real  Estate,  unless 
a  definite  Term  of  Years,  absolute  or  determinable,  or  an  Estate  of 
Freehold,  shall  thereby  be  given  to  him  expressly  or  by  Implication. 
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XXXI.  And  be  it  further  enacted,  That  where  any  Real  Estate 
shall  be  devised  to  a  Trustee,  without  any  express  Limitation  of  the 
Estate  to  be  taken  hy  such  Trustee,  and  the  beneficial  Interest  in 
such  Real  Estate,  or  in  the  surplus  Rents  and  Profits  thereof,  shall 
not  be  given  to  any  Person  for  Life,  or  such  beneficial  Interest  shall 
be  given  to  any  Person  for  Life,  but  the  Purposes  of  the  Trust  may 
continue  beyond  the  Life  of  such  Person,  such  Devise  shall  be  con- 
strued to  vest  in  such  Trustee  the  Fee  Simple,  or  other  the  whole 
legal  Estate  which  the  Testator  had  Power  to  dispose  of  by  Will  in 
such  Real  Estate,  and  not  an  Estate  determinable  when  the  Purposes 
of  the  Trust  shall  be  satisfied. 

XXXII.  And  be  it  further  enacted,  That  where  any  Person  to  whom 
any  Real  Estate  shall  be  devised  for  an  Estate  Tail  or  an  Estate  in 
quasi  Entail  shall  die  in  the  Lifetime  of  the  Testator  leaving  Issue 
who  would  be  inheritable  under  such  Entail,  and  any  such  Issue  shall 
be  living  at  the  Time  of  the  Death  of  the  Testator,  such  Devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  Death  of  such  Person  had 
happened  immediately  after  the  Death  of  the  Testator,  unless  a  con- 
trary Intention  shall  appear  by  the  Will. 

XXXIII.  And  be  it  rarther  enacted,  That  where  any  Person  bein^ 
a  Child  or  other  Issue  of  the  Testator  to  whom  any  Real  or  Personal 
Estate  shall  be  devised  or  bequeathed  for  any  Estate  or  Interest  not 
determinable  at  or  before  the  Death  of  such  Person  shall  die  in  the 
Lifetime  of  the  Testator  leaving  Issue,  and  any  such  Issue  of  such 
Person  shall  be  living  at  the  Time  of  the  Death  of  the  Testator,  such 
Devise  or  Bequest  snail  not  lapse,  but  shall  take  effect  as  if  the 
Death  of  such  Person  had  happened  immediately  after  the  Death 
of  the  Testator,  unless  a  contrary  Intention  shall  appear  by  the 

XXXIV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend 
to  any  Will  made  before  the  First  Day  of  January  One  thoasand 
eight  hundred  and  thirty-eight,  and  that  every  Will  re-execnted  or 
republished,  or  revived  by  any  Codicil,  shall  for  the  Purposes  of  this 
Act  be  deemed  to  have  been  made  at  the  Time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived ;  and  that  this  Act 
shall  not  extend  to  any  Estate  pur  autre  vie  of  any  Person  who  shall 
die  before  the  First  Day  of  January,  One  thousand  eight  hundred 
and  thirty-eight 

XXX  V.  And  be  it  further  enacted,  That  this  Act  shall  not  extend 
to  Scotland, 

XXXVI.  And  be  it  enacted,  That  this  Act  may  be  amended, 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  present 
Session  of  Parliament. 
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STAMP  DUTIES  (PROBATES,  LEGACY,  AND  SUCCESSION). 


PBOBATSS  OF  WILLS. 

And  Letten  of  AdminiBtratlon,  with  a  Will  annexed. 

(55  Geo.  3,  c.  184.) 
£  £  £  ». 


Amount  to  100 

200 

300 

450 

600 

800 

1,000 

1,500 

2,000 

3,000 

4,000 

6,000 

6,000 

7,000 

8,000 

9,000 

10,000 

12,000 

14,000 

16,000 

18,000 

20,000 

25,000 

30,000 

35,000 

40,000 

45,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

120,000 

140,000 

160,000 

180,000 

200,000 

250,000 

800,000 

350,000 

400,000 

500,000 

600,000 

700,000 

800,000 

900,000 


and  under 


200 

300 

450 

600 

800 

1,000 

1,500 

2,000 

3,000 

4,000 

5,000 

6,000 

7,000 

8,000 

9,000 

10,000 

12,000 

14,000 

16,000 

18,000 

20,000 

25,000 

30,000 

35,000 

40,000 

45,000 

50,000 

60,000 

70,000 

80,000 

90,000 


2 
5 
8 
11 
15 
22 
30 
40 
50 
60 
80 
100 
120 
140 
160 
180 
200 
220 
250 
280 
310 
350 
400 
450 
525 
600 
675 
750 
900 
1,050 
1,200 


100,000    1,850 

120,000    1,500 

140,000    1,800 


160,000 
180,000 
200,000 
250,000 
300,000 
350,000 
400,000 
500,000 
600,000 
700,000 
800,000 
900,000 
1,000,000 


2,100 
2,400 
2,700 
3,000 
3,750 
4,500 
5,250 
6,000 
7,500 
9,000 
10,500 
12,000 
13,500 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


vvvfwv  •■.        A,vvv,vvv  ..■...■•••        t.%IjWV        V 

By  27  &  2o  Vict.  c.  56,  b.  5,  Duties  on  value  under  £100  repealed 

AWe  £1,000,000  (22  &  23  Vict.  c.  36) . 

For  every  £100,000,  and  any  fi-actional  part  of  £100,000      1,500    0 


Administration 

Without  a 

Will. 


£     8, 


3 

8 

11 

15 

22 

30 

45 

60 

75 

90 

120 

150 

180 

210 

240 

270 

300 

330 

375 

420 

465 

525 

600 

675 

785 

900 

1,010 

1,125 

1,350 

1,575 

1,800 

2,025 

2,250 

2,700 

3,150 

3,600 

4,050 

4,500 

5,625 

6,750 

7,875 

9,000 

11,250 

13,500 

15,750 

18,000 

20,250 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


2,250    0 


Jn^f^o^.— Where  the  estate  of  an  intestate  (nude  or  female)  does  not  exceed  £100.  the 
widow  or  children,  if  residing  more  than  three  miles  from  the  registry  of  the  Court  of  Probate, 
may  apply  to  the  County  Court  for  administration. 


Fees  of  the  Begistrar  of 

Probate  Court : —  t,  d. 

If  estate  not  exceed  £20 5  0 

For  every  £10  or  firaction.  beyond  £20  1  0 


(36  &37  Vict.  c.  62;  88 &  39  Vict.  c.  27.) 
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STAMP  DUTIES   (PKOBATES,  LEGACIES,  AND  SUCCESSION). 


TABLES 

for  Calonlating 

the  LSOACT  AHD  BtTCCESSION  DTTTIXS 

from  £100  to  £1  (a). 

£10 

£6 

£5 

£3 

£1  pr.  ct. 

1 

£10    £6  <  £5 

1 

£8 

£lpr 

.  Ct.l 
1 

£ 

£    8.    d. 

£  *.   d. 

£   8.   d.  £   8.   d.\£   8.   d. 

t. 

1        1 
8,  d.  ,8.  d.8.  d,  |«.  d. 

I 

rf.i 

100 

10    0    0 

600  5    00   3    00100 

13 

1  3*  -  9J  -  7f  1-  4i  -     - 

11 

50 

5    0    0 

3    0    0  2  10    0   1  10    0 

-  10    0 

12 

1  2J  -  8*'-  7  -  4i  -     - 

Ij! 

25 

2  10    0 

1  10    0   1    5    0-15    0 

-50 

11 

1  1  L7|l    6J-3»-     - 

u. 

10 

1    0    0 

-12    0-10    0-60 

-20 

10 

10-7-6-3J-     - 

1  i 

« 

-  10    0 

-60-60 

-30-10 

9 

-10}-  6J-5i.-  3   -     - 

1; 

4 

-    8    0 

-    4    9J-    4    0 

-    2    4J-    -    9i 

8 

-  9i  -  5} 

-4}.-2f-     - 

-f' 

3 

-    6    0 

-    3    7 

-30 

-    1    9i 

--71 

7 

-  81  -  5 

-4  1-24-    - 

-i, 

2 

-    4    0 

-    2    4f 

-20 

-    1    2} 

-    -    4} 

6 

-  7  1-  4J 

-  Si-  2  '-    - 

-i. 

1 

-    2    0 

-    1     IJ 

-    1    0 

-    -    7 

-    -    2\ 

5 

-6'-3i-3l-li'-     - 

-h' 

19t. 

-    1  10} 

-    1    U 

-    -lU 

-    -    61 

-    -    2i 

4 

-4}-2};-2i-U'-     > 

-i 

18 

-    1    9i 

-    1    0| 

-    -10| 

-    -    6i 

-    -    2; 

3 

-  3}  -  2  - 1}|- 1 :-  - 

-I, 

17 

-    1     Si 

-    1    0 

-    -  10 

-    -    6 

-    -    2  1 

2 

-  8i  -  Ik  -  1 

-** 

16 

-    1    7 

-  -Hi 

-  '  n 

-    -    5}-    •     U 

1 

-i;-i-l-  i 

-    i 

15 

-    1    6 

10| 

-    -    9 

-    -    6JI-    -    H 

6d. 

r-i!--i-  i 

14 

-    1    4f 

-    -  10 

-  -   u 

3 

"i: 

1 

1 

BATS8  of  LBOAGT  AND  SUCCE88I0K  DUTIB8. 

(65   Geo.  III.,  c.   184,  and  10  dt  17  Viet.,  c.  61.) 


Description  of  the  Reaiduary  Legatee,  or  next  of  Kin,  to 
be  in  the  following  Words  of  the  Act. 


To  Children  of  the  deceased  and  their  Descendants,—  or  to 
the  Father  or  Mother,  or  any  lineal  ancestor  of  the 
deceased. 

To  Brothers  and  Sisters  of  the  Deceased,  and  their  De- 
scendants. 


To  Brothers  and  Sisters  of  the  Father  or  Mother  of  the 
deceased,  or  their  Descendants. 

To  Brothers  and  Sisters  of  a  Grandfiftther  or  Grandmother 
of  the  deceased,  and  their  Descendants. 

To  any  person  in  any  other  degree  of  collateral  consangui- 
nity,— or  to  Strangen  in  blood  to  the  deceased. 

The  Husband  or  Wife  of  any  relatiye  pays  the  same  rate  of  duty  as  that  to 
relative  would  be  liable,  16  &  17  Vict  0.  51,  s.  11. 


On  Real  or  Personal  Estate,  if 

the  Deceaaod  died  after  the 

6th  April,  1865. 


N 


£1  per  cent. 


i> 


} 
} 
} 


6 


10 


M 


tl 


» 


•i 

H 

Si 


I 


which  the 


a.  The  duties  on  turns  Turing  between  those  stated  in  the  first  five  lines  of  the  Table  i«fiH,  of 
course,  be  ascertained  by  adding  the  different  proportloM  together,  vis.,  £60,  £10,  £6,  for  £66— 
or  by  subtnustlon,  as— for  £96,  £6  from  £100. 


INDEX. 


ABATEMENT, 

of  legacies,  459,  460 

what  are  lecacies  fbr  purpose  of,  459 

how  the  value  of  annuities  calculated,  ib. 

legacies  for  valuable  consideration  have  prioritv,  i5.,  460 

legacy  in  lieu  of  dower  where  testator  has  no  land  has  no  priority, 
460 

time  of  payment  creates  no  priority,  ib. 

use  of  words,  "firstly,"  "  secondly,*'  in  introducing  legacies,  ib, 

legacies  on  supposition  of  a  surplus,  ib, 

realty  given  subject  to  legacies  abates  before  them,  ib, 
between  general  and  residuary  legatees,  461,  462 

legacies  have  priority  over  residue,  461 

ftuid  set  anart  to  pay  annuities,  ib, 

direction  that  annuities  are  to  abate,  ib, 

loss  of  assets  falls  on  residue,  ib. 

consent  by  legatees  to  an  appropriation,  ib.,  462 

ABSOLUTE  INTEREST  IN  PEBSONALTY,  288-264 
what  passes  an, 

words  of  limitation  to  pass, 

executors,  238 

helis,  239-241 

issue,  241-248 
gift  of  the  income  of.  property  when  it  posses,  248,  244 
power  of  disposition,  when  it  gives,  244,  245 
effect  of  subsequent  restrictions  upon,  245-247 
distinguished  from  a  trust,  (see  Trust)  247-254 
cannot  be  given  in  succession,  826 
implication  of,  (see  Implication)  415-417 

ACCELERATION, 

not  effected  bv  Thellusson  Act,  308 

takes  place  where  the  tenant  for  life  is  incapable  of  taking,  450 

by  revocation  or  forfeiture,  ib. 

distinction  between  powers  of  sale  and  of  charging  as  regards,  (b, 

no  distinction  between  devises  and  ap)ointments  as  regards,  ib. 

intention  not  to  accelerate  gift  in  default  of  appointment,  i&. 

ACCRUER,  866-868 

effect  of  a  clause  of,  upon  vesting,  280 

clause  of,  will  not  psss  accrued  shares,  866 

intention  that  accrued  are  to  go  with  original  shares,  867 

consolidation  of  original  and  accrued  shares,  ib, 

words  applicable  to  accrued  shares,  ib, 

his  or  her  share  or  shares,  ib. 

share  and  shares  and  interest,  ib. 

where  the  fond  is  treated  aa  entire  at  the  period  of  distribution,  ib. 

K  K 
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ACCRUER— eoiUmu^. 

wiUi  benefit  of  sarvivorslup,  868 

gift  oyer  of  the  whole  funo,  ib. 

where  the  gift  is  residuary,  ib, 

restrictions  of  original  do  not  extend  to  accrued  shares,  ib, 

ACCUMULATION,  804-808 

trust  for,  during  minorities  of  tenants  in  tail  void,  294 

for  payment  of  debts  is  valid,  ib, 

till  the  fiind  reaches  a  certain  sum  when  valid,  296 
trust  for,  beyond  limits  of  perpetuity  is  void,  804 
effect  of  the  Thelluason  Act,  t6. 

property  given  so  as  to  involve,  is  within  the  statute,  ib. 
owing  to  neglect  of  trustees  to  apply  money  at  once  is  not,  ib. 
direction  to  Keep  up  policies  on  the  lives  oi  children  is  not,  805 
testator  may  select  any  one,  but  not  more,  of  .the  periods  allowed  by  the 

statute,  ib, 
period  of  twenty-one  years  runs  from  the  testator*s  death,  ib, 
period  of  minority  runs  only  from  the  birth  of  the  minor,  ib, 
whether  allowable  during  minority  of  a  person  not  bom  at  the  date  of  the 

will,  ib. 
beyond  the  limits  of  the  statute  is  void  jpro  tonto,  ib. 
for  payment  of  debts  is  excepted  from  the  statute,  ib. 
the  debts  must  be  bond  fide  debts,  306 
portions  for  children  of  testator  or  of  a  beneficiary  under  the  will  are  ex- 

cepted,  ib. 
what  interest  the  parent  must  take,  t&. 
what  portions  are  within  the  exception,  ib. 
fond  to  be  accumulated  and  given  to  children  living  when  accumiilati<m 

ceases,  ib. 
fund  to  be  accumulated  and  given  to  parent  for  life,  and  then  to  liis 

children,  t&.,  807 
to  pay  portions  charged  by  another  instrument,  807 
portions  charged  by  the  will  are  within  the  exception,  ib. 
I^tee  having  vested  right  may  stop,  at  twenty-one,  ib. 
whether  the  rule  applies  to  charities,  ib. 
destination  of  excessive,  ib, 

the  statute  does  not  accelerate  any  gifts  in  the  will,  808 
forms  part  of  capital  of  residue,  tb. 
excessive,  of  residue  goes  to  heir  or  next  of  kin,  ib. 
income  of,  forms  part  of  capital  of  residue,  ib. 
title  to  accumulated  fund  given  over  in  certain  events,  ib. 

ACKNOWLEDGMENT 

of  person  as  heir,  effect  of,  164 

ACREAGE, 

description  by,  effect  of,  72 

ADDITIONAL  LEGACIES,  (see  CnMniATVE  Legacies)  86-40 

ADEMPTION, 

by  subsequent  dealings  with  property  given  by  the  will,  41-43 
whether  specific  legacy  must  oe  subject  to,  80 
by  the  act  of  the  testator,  41 

by  conversion  through  a  properly  constituted  authority,  t&  ^ 
effect  of  a  mere  transfer  to  trustees,  ib* 

a  formal  change,  t&.,  42 

receipt  by  the  testator,  42 

a  dumge  of  security,  tb. 

confirmation  of  will  on  adeemed  legacy.  «J. 

the  WiUs  Act,  ib. 

gift  of  a  debt  adeemed  by  receipt,  ib. 
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ADEMPTION— ccwimt^jrf. 

whether  a  fresh  debt  will  pass,  42,  43 

of  a  gift  of  things  in  a  house,  43 

when  removal  is  material,  ib. 

whether  temporary  removal  will  work,  ib, 

section  23  of  the  Wills  Act  does  not  apply  to  cases  of,  422 
See  CoNVBRSiON,  106-108 
of  legacies  by  snbseqaent  advances,  489-441 
testator  mast  be  in  loco  parentis,  439 
advance  of  less  amount  adeems  pro  taTUo,  ih, 
how  the  value  of  the  advance  is  estimated,  tb, 
gift  of  residue  may  be  adeemed,  ib. 
small  advances  for  special  pm'poses  will  not  ado^m,  ib. 
how  the  presumption  of,  is  rebutted,  440 
diiferences  between  legacy  and  advance,  ib, 
advance  to  a  child  wiU  not  adeem  substitutional  gift  to  issue,  ib, 
advance  to  husband  for  purposes  of  the  marriage,  ib, 
whether  ademption  affects  executoij  gifts  over,  441 
adeemed  legacy  not  revived  by  codidJ,  ib. 
advances  made  before  the  will,  ib. 
of  legacies  given  to  strangers  for  a  purpose,  i6. 

ADMINISTRATION 

of  charitable  gifts,  189,  190 

of  assets  ;  see  Assets,  Charge,  Exoneration,  Marshalling. 

ADVANCEMENT, 

power  of,  effect  of  upon  vesting,  279 

in  legatee's  life,  whether  gift  by  will  is,  435,  436 

AFTER. ACQUIRED  LANDS, 

what  is  an  intention  to  dispose  of,  before  the  Wills  Act,  16 
effect  of  general  devise  on,  69,  70 

AFTER  THE  DEATH, 

effect  of  the  woids  upon  vesting,  267 

on  a  gift  in  aefault  of  issue,  391 

ALIEN 

may  take  by  will,  19 

ALIENATION, 

direction  against,  effect  of  upon  rule  in  Shelley^s  case,  228 
restraints  upon,  (see  Conditions  repugnant)  816,  317 
meaning  of,  321 

ALIQFOT  PART 

of  a  fund,  what  is  a  gift  of,  32 

ALL  AND  EVERY 

create  joint  tenancy,  204 

ALTERNATIVE  CONTINGENT  LIMITATIONS, 
whether  rule  in  Shelley's  case  applies  to,  218 
distinguished  from  limitations  dependent  on  prior  limitations,  297,  329 

AMBIGUITY.    See  Evidenob— Description. 

"  AND,"  when  changed  into  "or," 

upon  the  context  in  a  direct  gift,  427 
in  gifts  over,  377-879 

if  A.  dies  unmarried  and  without  issue  after  devise  in  fee,  377 
after  devise  for  life  with  remainder  to  children,  ib. 
after  devise  in  tail,  gift  over  if  A.  dies  under  twenty-one  and  with- 
out issue,  ib. 

K  E  2 
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"  AND,"  when  changed  into  **  or  " — continued, 

gift  over  upon  two  events,  one  of  which  includes  the  other,  378 
two  independent  events,  379 

AND  ALSO, 

effect  0^  in  introducing  specific  gift,  84 

ANNUITIES, 

from  what  time  they  begin  to  run,  66,  57 

postponement  of,  to  debts  and  legacies,  56 

arrears  of,  interest  on,  57 

gift  of,  charged  on  land  with  powers  of  distress  is  specific,  33 

are  included  in  term  of  legacies,  64 

gift  of  sum  to  purchase,  vests  instanter,  254 

rank  with  legacies  for  purposes  of  abatement,  459 

how  valued  lor  purpose  of  abatement,  ib. 

characteristics  of,  255,  256 

and  rent-charge  distinguished,  255 

right  to  distrain  by  statute,  ib, 

char^  upon  realty  and  personalty,  tb. 

rule  in  Snelley's  case  applies  to  rent-charge,  ib, 

given  with  words  of  inneritance  devolve  like  realty,  ib. 

cannot  be  entailed,  ib. 

though  given  with  words  of  inheritance  remain  personalty,  256 

charged  upon  realty  without  words   of  inhentance  are   personal 
estate,  ib, 
duration  of,  256-261 

simple  gift  of,  is  for  life,  256 

created  de  novo  not  affected  by  section  28  of  Wills  Act,  ib. 

gift  of  property  to  produce,  or  direction  to  purchase,  A, 

part  of  income  of  a  fund,  257 

devise  of  testator's  property  on  trust  to  pay,  ib, 

direction  for  cesser  m  certain  events,  ib, 

I)Ower  to  appoint  in  fee,  ib, 
imitations  inconsistent  with  a  mere  life  interest,  ib. 
gift  of,  to  several  or  their  hoirs,  t^. 
implication  of  survivorship    between    annuitants,   257-260.     See 

Survivorship,  Implication  of. 
gift  of,  for  a  fixed  period  for  maintenance,  260 
where  the  duration  of  the,  is  the  duration  of  the  legal  estate,  ib. 
gift  of  annual  sum  for  maintenance,  ib, 

during  minority  of  an  infant,  whether  it  determines  with 

infant's  death  under  twenty-one,  ib.,  261 
whether  they  can  be  given  over  on  bankruptcy,  (see  Conditions)  318-820  ! 

whether  charged  on  income  or  corpus,  470-473 

direction  to  •set  apart  a  fund  to  fall  into  residue,  471 

with  gift  over,  ib, 

gift  over  of  the  fand  subject  to  or  after  pavment  of,  472 
corpus  treated  as  entire  after  annuitant  s  death,  ib, 
gift  of  surplus  income  of  each  year,  ib, 
when  a  continuing  charge  on  rents  and  profits,  ib. 

ANTICIPATION,  RESTRAINT  UPON, 
when  valid,  318 
what  creates,  324,  325 
will  be  inserted  in  settlement  to  sepaiate  use,  409 

APPOINTMENT,  (see  Power) 

under  a  special  power  with  invalid  condition  added,  raises  no  election,  11 

it  may,  if  the  whole  appointment  is  invalid,  ib,  12 

whether  it  takes  fund  from  donees  in  default  in  all  events,  85,  86 
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APPORTIONMENT 

of  rents  between  residuary  and  specific  devisees,  51 

whether  it  applies  between  specific  and  residuary  le^tees,  52 

does  not  apply  to  profits  of  a  private  partnership,  w. 

applies  where  an  absolute  is  cut  down  to  a  life  interest,  53 

of  condition,  315 

of  money  charged  on  realty  and  personalty,  and  given  to  charity,  192 

APPURTENANCES, 

what  win  pass  as,  65 

ARREARS 

of  an  annuity,  whether  they  carry  interest,  57 

ARTICLES, 

meaning  of,  90 

AS  FAR  AS  the  rules  of  law  and  equity  permit 

effect  of  these  words  on  doctrine  of  perpetuity,  299,  800 

whether  they  create  an  executory  trust,  401,  407 

whether  they  carry  on  chattels  directed  not  to  vest  in  a  tenant  in  tail 

dying  under  twenty-one,  402 
effect  where  the  trust  is  clearly  executory,  407 

ASSETS, 

order  of,  for  payment  of  debts,  456-463 

1.  general  personal  estate,  456 

specific  fund  charged,  ih. 
residue  undisposed  of,  %b, 
legacy  in  lieu  of  share  of  residue  which  lapses,   is  payable  out  of 

general  personal  estate,  tb.,  457 
whether  lapsed  share  of  residue  exonerates    share  well  disposed 

of,  457,  458 

2.  real  estate    devised    for    payment  of   debts,   whether  descended  or 

not,  458 

3.  real  estate  descended  not  charged  with  debts,  ih, 

4.  roal  estate  charged  with  debts  and  devised  or  descended,  ib, 

5.  pecuniary  legacies,  t6.,  459 

whether  lapsed  legacy  exonerates  one  that  takes  effect,  459 

what  are,  for  purposes  of  abatement,  ib, 

priority  between,  i6.,  460 

legacies  and  residue,  461,  462 

6.  real  estate  devised  not  charged  with  debts,  462 

7.  property  appointed  under  a  general  power,  ih, 

8.  foreign  land  follows  Ux  loci,  ib. 

how  costs  of  administration  are  payable,  t&.,  468 

ASSIGNS, 

trust  to  be  executed  by  the  survivor  of  the  trustees,  his  heirs  and  assignfl^ 

is  devisable,  7 
effect  of,  used  as  a  word  of  limitation,  166 
when  superadded  to  representatives,  177,  178 

AS  WELL  AS, 

effect  of,  in  making  gift  specific,  84 

AT, 

effect  of,  in  a  devise  of  specific  lands,  28 

ATTESTING  WITNESS, 
gifts  to,  19,  20 

AT  THE  DEATH, 

gift  over,  when  it  cuts  lc|;atee  down  to  life  interest,  827,  887 
effect  of,  upon  gift  in  falEire  of  issue,  391 
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ATTRACTION, 

doctrine  of,  230,  242,  243 


R 

BANK  NOTES 

will  pass  as  money,  58 

BANKRUPTCY, 

gift  over  on,  when  efiectnol,  818-320 

constrnction  of,  821,  322 

when  it  determines  power  to  appoint  to  children,  t&. 

BASE  FEE, 

gift  of  annuity  to  A.  and  the  heirs  of  his  body  creates^  255 

BASTARDS.    See  Illegitimate  Children,  126-138 

BELIEF, 

legacy  given  from  erroneous,  424 
erroneous,  will  not  raise  election,  10 

BENEFICIAL  INTEREST, 
meaning  of,  273 

BENEFIT,  words  of 

whether  they  prerent  legal  estate  from  passing,  75,  75 
superadded  to  executors,  239 
gifts  in  trust,  261,  252 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  181, 182 

BLANKS 

may  not  be  filled  up  by  parol  evidence,  110,  111,  141 

BONA  VACANTIA, 

Crown  entitled  to,  451 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares,  52 
right  to,  as  between  tenant  for  life  and  remainderman,  479 

BORN, 

gift  to  children,  whether  it  excludes  those  afterbom,  139 

BORN  OR  TO  BE  BORN, 

effect  of  words,  in  extending  class,  148 

BOROUGH  ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  person,  163 

BUILD, 

gift  to,  charitable  institutions,  194-197 

BUSINESS, 

power  to  carry  on  testator's,  effect  of,  106 

p. 
CALLS 

upon  shares,  when  payable  by  specific  legatee,  45 

CAPITA,  PER  (see  Distribution),  149-152 

gift  to  several  families  goes  to  children,  162 

CAPITAL  AND  INCOME, 

accumulations  released  by  statute  are  capital  of  residiie,  808 
income  of  accumulations  is  capital  of  residue,  ib. 
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as  between  tenant  for  life  and  remainderman, 

dividends  declared  before  death  of  tenant  for  life  are  incomei  478 

on  shares  declared  after  death  of  tenant  for  life,  ib, 

partnership  profits,  ib. 

debts,  ib, 

effect  of  a  power  of  declaring  whether  profits  shall  be  income  or 

capital,  479 
bonns  ont  of  profits,  ib, 
timber,  ib.,  480 

(See  TiNANT  FDA  Lite  and  Rsmainderman.) 
CASH, 

meaning  of,  60,  61 

CHANGING  WORDS, 

"or  "  will  not  be  changed  into  ''  and  "  in  a  condition  precedent,  427 

(See  Or),  214,  267,  844 
"fourth "  changed  into  "fifth,"  428 
change  of  "and"  into  "or"  in  gifts  over,  876-379 
change  of  "or  "  into  "and,"  879,  880 

CHARGE 

may  operate  by  way  of  devise,  87 

npon  devisee,  effect  of  in  passing  fee,  209,  210 

reduplication  of,  under  referenti^  gift,  404 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  423 

death  of  devisee,  444 

will  by  ademption  of  gift,  subject  to  the,  ib. 

CHARGE  OF  DEBTS, 

effect  of,  in  excluding  trust  estates  from  general  words,  76 

in  excluding  property  subject  to  a  power  from  general  wofds^  81 

on  estates  or  trustees,  229,  233 

whether  it  ^ves  executors  a  power  of  sale,  286-238 
what  debts  it  includes, 

debts  subsisting  at  the  death,  465 

damans  accrued  after  the  death,  ib, 

direction  to  pay  debts  subsisting  at  a  particular  time,  ib. 

of  another,  ib. 


deduct  debts  due  from  a  legatee,  ib.,  466 


testamentary  expenses,  what  are,  466 
funeral  and  other  expenses,  ib. 
npon  what  property  it  takes  effect, 

chaige  of  debts  and  legacies  charges  all  the  testator's  property,  ib. 

legacies  merely,  is  confined  to  residuary  lanai9,  467 

how  created, 

devise  of  rentcharge,  ib. 

charge  on  realty  in  case  personalty  insufficient,  ib, 

general  direction  to  pay  debts,  ib. 

whether  it  charges  realty  left  to  descend,  ib, 

subsequent  express  charge  of  certain  debts  on  particular  lands  is 

immaterial,  ib. 
subsequent  chaige  of  all  debts  on  personalty  is  immaterial,  ib,,  468 

■ certain  huids,  468 

effect  of  exception  of   cer&in  lands  out  of  subsequent  expnes 

charee,  ib. 
erpresB  (maxge  not  controlled  by  subsequent  partial  chaiges^  ib, 
effect  of  a  du^ction  to  executors  to  pay  debts^  ib. 
where  no  realty  is  devised  to  them,  ib, 
land  devised  to  them  is  charged,  ib. 
whether  legacies  to  be  paid  by  executor  are  chaiges  on  lands  devised 

to  him,  ib.,  469 
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it  is  immaterial  whether  the  devise  is  for  life  or  in  tail,  iG9 

QDeqnal  devises  to  executors,  ih, 

gift  of  real  and  personal  estate  after  payment  of  debts  chaiges  both,  «&. 
power  to  raise  debts  out  of  rents  and  profits  charges  corpus,  469 

whether  annuity  is  charged  on  corpus  or  income,  470-473  , 

CHARITY,  gifts  to,  181-199  i 

defined,  181-185 

gifts  for  educational  and  religions  purposes,  181 

for  objects  of  liberality  and  benevolence,  ih,  182 

• for  private,  182 

gift  to  voluntary  society,  ib, 

to  build  or  repair  a  tomb,  ib, 

—  to  repair  a  chui*ch,  ib. 

in  favour  of  Dissenters,  Jews,  and  Roman  Catholics,  ib.,  183 

superstitious  uses,  183 

for  relief  of  aged,  impotent,  and  poor,  ib, 

for  widows  and  orplians,  ib. 

poor  relations,  whether  charitable,  ib,,  184 

—  in  respect  of  an  office,  184,  185 
to  poor  clergymen  to  be  selected  by  a  trustee,  185 

—  to  trustees  of  a  charity  without  move,  ib, 
doctrine  of  cypr^  185-190 

gift  to  a  psurticular  charity  may  lapse,  185 

misdescription  of  a  charitoble  society,  ib.,  186 

ffifb  for  definite  charitable  object  may  fail,  186 

inquiry  directed  as  to  the  possibility  of  an  object,  ib, 

gift  upon  a  remote  event  is  void,  ib. 

gift  for  charitable  or  other  indefinite  objects,  ib.,  187 

where  part  must  be  applied  to  charity,  187 

when  there  is  a  general  charitable  intent,  ib.,  188 

whether  particular  charitable  gifts  fall  into  the  residue  where  it  ia 

likewise  given  to  charity,  188 
increase  in  value  of  rents  and  profits  given  to^  ib.,  189 
administration  of,  189,  190 

gift  to  charitable  institution  is  administered  by  the  institution,  189 

trustees  administered  by  court,  190 

foreign  trustees,  ib. 

where  a  discretion  left  to  the  trustee,  ib. 
what  may  not  be  given  to  charity,  190-193 
effect  of  the  statute  of  Mortmain,  ib. 
what  Ib  an  interest  in  land  within  the  Act,  191-194 

money  to  arise  from  sale  of  land,  191 

purchase  money  for  land  contracted  to  be  sold,  ib. 

money  to  arise  from  sale  of  land  under  a  prior  instnuneoL 
ib.,  192 

leaseholds,  192 

money  secured  by  mortgage  of  land,  ib. 

equitable  mortgages  and  mortgages  of  leaseholds,  ib. 

mortgages  of  rates  on  occupiers,  ib. 

of  poor  rates,  ib. 

of  turnpike  tolls  and  harbours  and  dock  rates,  ib, 

of  undertaking  tolls  and  rates  of  a  railway,  ib.  (sea 

Hcidsworth  v.  Dave^nport,  3  Ch.  D.  185.) 

Metropolitan  Board  of  Works  Stock,  ih. 

mortgage  of  real  and  personal  property  not  apportioned,  ib, 

arrears  of  interest  due  on  a  mortgage,  ib. 

rent  accrued  since  the  death  on  land  contracted  to  be  sold, 
lb.,  193 

judgment  debt  charged  on  realty,  193 


y 
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cx)veiiaiit  to  leave  money  by  will  is  Yoid  as  regards  realty,  198 
shares  in  public  companies  are  not  within  the  statute,  ib, 
nor  railway  debentures,  ib, 
nor  arrears  of  rent  due  at  the  death,  i&. 
nor  apportioned  rent,  194 

nor  royalty  on  minerals,  nor  tenant's  fixtures,  ih, 
legacy  duty  on  charitable  legacy  must  be  paid  out  of  pore 
personalty,  t6. 
what  is  personalty  to  be  laid  out  in  land,  194-199 

money  to  be  invested  on  real  or  mortgasre  security,  194 
money  ultimately  to  be  invested  in  land,  ib, 
where  the  trustees  have  an  option,  ib, 
gift  to  pay  off  a  mortgage  debt,  ib. 

improve,  enlarge,  or  repair  a  charitable  institution,  ib, 

build,  ib,,  195 

discretion  to  trustees  to  build  or  not,  196 

trustees  to  select  charities,  ib, 

gift  to  establish  a  charity,  ib. 

provide  a  charity,  ib,  , 

found  a  charity,  196 

endow,  ib, 

,    evidence  of  intention  that  land  was  not  intended  to  be  purchased, 
ib,,  197 
gift  to  charity  existing  for  purchase  of  land,  197 
universities  of  Oxford  and  Cambridge,  and  Eton,  Winchester,  and 

"Westminster,  ib,,  198 
whether  a  devise  to  a  college  carries  legal  estate,  198 
charities  empowered  to  hold  lands,  ib, 
money  to  be  employed  on  land  devised  to  charity,  ib, 
secret  trust  for,  oad,  ib.,  199 
whether  legal  estate  passes,  199 
effect  of  sUtute  43  Geo.  III.  c.  108,  ib, 
gift  over  of  property  given  to,  cannot  be  too  remote,  287 
whether  accumulation  directed  in  favour  of,  may  be  stopped,  307 

CHATTEL  INTEREST, 

when  trustees  take,  283,  284 

CHATTELS, 

meaning  of,  68 

bequest  of,  by  reference  to  limitations  of  realty,  401,  402 

executory  trust  to  settle,  407 

CHILD, 

when  used  as  a  word  of  limitation,  215,  216 

CHILD  EN  YENTRE, 

is  considered  as  bom  for  purposes  of  benefit,  145,  146 

but  for  no  other  purpose,  146 

whether  illegitimate,  can  acquire  reputation  of  parentage,  186-188 

effect  o^  upon  rule  in  Wild's  case,  216 

CHILDREN, 

^  to,  138-152 

includes  children  by  a  first  and  second  marriage,  188 
does  not  include  grandchildren,  ib,,  189 
words  of  futurity  will  not  exclude  existing  children,  189 
posthumous  children,  ib, 

words  referring  to  existing  children  will  not  exclude  afterbom,  ib, 
express  ffft  to  a  child  wm  not  exclude  him  from  a  gift  to  chUdren, 
ib,,  140 
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gift  to  a  class  for  life  and  then  to  their  children,  when  some  members 
of  the  class  are  dead  at  the  date  of  the  will,  140 

the  children  of  A.  and  B.,  ib. 

a  certain  number  of  children  when  there  are  more,  ib,,  141, 

142 
when  the  class  is  ascertained,   (see  Class   "^hen  ascertainied) 

142-147 
effect  of  words  of  futurity  upon  the  ascertainment  of  the  class,  148 
gifts  to  parent  and,  whether  they  take  successively  or  jointly,  200-203  ^ 

used  as  a  word  of  limitation,  (see  Wild's  Casb,  role  in)  216,  217  ^ 

gifts  to,  who  survive  their  parents,  (see  Yestikg)  281-286  ■ 

portions  for,  when  excepted  from  Thellusson  Act,  306,  307 
gifts  over  upon  death  without,  381,  382 

— ^— ^— ^  without  leaving,  ib.  i 
unmarried  and  without,  877,  378 

CHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  92 

CLASS, 

devise  to  a,  in  tail,  whether  they  take  jointly  or  successively,  200  , 

gift  to  a  contingent,  and  upon  a  contingency,  267,  268,  273  • 

eifts  to  a,  when  the  youngest  attains  twenty-one,  280,  281 

doctrine  of  lapse  in  case  of  gifts  to  a,  445,  446 

what  is  a  gift  to  a,  447,  448 

gift  to  persons  **  before  named,*'  447 

executors  "herein-named,"  ib. 

a  class  and  an  individual,  ib. 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  122,  123 

when  the  gift  is  to  younger  children  upon  a  contingency,  ib, 

when  the  eldest  son  is  to  be  ascertained,  124,  125 

in  gifts  to  children,  142,  146 

inmiediate  gifts,  142 

future  gifts,  ib. 

gift  of  reversionary  property,  143 

to  be  paid  at  twenty-one,  ib. 

of  maintenance  out  of  vested  shares,  144 

division  when  the  youngest  attains  twenty-one,  ib.,  145 

gift  of  fixed  sum  to  each  member  of  a  class,  145 

to  children  who  attain  twenty-one,  ib. 

child  en  ventre  admitted,  ib.,  146 

conceived  before  but  bom  after  marriage,  ib. 

class  to  take  in  default  of  appointment,  146,  147 

where  the  only  gift  is  through  the  power,  ib. 

power  to  appoint  by  deed  or  will,  147 

effect  of  woras  of  futurity,  148 
in  the  case  of  gifts  to  issue,  156,  157 

when  the  gift  is  substitutional,  tb. 

in  remainder,  ib, 

in  the  case  of  gifts  to  relations,  158-160,  173 

the  dass  is  ascertained  at  the  death  of  the  propositus,  158 

where  the  tenant  for  life  is  sole  next  of  kin,  159 

when  the  class  to  take  in  default  is  ascertained,  159,  160 
in  the  case  of  gifts  to  next  of  kin  or  heirs,  172-175 

same  rules  apply  to  realty,  personalty,  and  a  mixed  fund,  172 

next  of  kin  are  ascertainable  at  the  death  of  the  propodtus,  ib, 

when  the  tenant  for  life  is  sole  next  of  kin,  ib, 

exception  of  persons  who  could  only  be  next  of  kin  if  the  tenant  far 
life  were  dead,  173 
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next  of  kiu  of  a  deceased  person  when  the  tenant  for  life  is  eolfi  next 

of  kin,  178 
same  roles  apply  in  the  case  of  executoxT  gifts,  ib, 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  relations,  tb,,  17  i 
effect  of  words  of  futurity  upon  the  rule,  174,  176 
in  the  case  of  substitutional  gifts,  352 
gifts  to  survivors,  (see  Survivors)  861-366 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  57 

CODICIL,  revocation  by,  424,  426,  426 

COLLATERAL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  tail,  207,  208 

COLLEGE, 

devise  to,  197,  198 

COMMON,  TENANCY  IN, 

what  creates,  (see  Joint  Tenancy)  204-206 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  200,  203 

CONDITIONS 

distinguished  from  cases  of  election,  9 

from  trusts,  250,  262 

from  limitations,  ib, 

devise  subject  to  a  proviso,  263 

estate  of  trustees  to  preserve,  ib, 

f;eneral  test  of,  precedent,  ib, 

involving  consiaeration,  ib, 

requiring  time  for  their  performance,  ib. 

precedent  must  be  fulfilled  whether  impossible,  impolitic,  or  iUegal,  264 

involving  physical  impossibility  void  in  personalty,  ib, 

dischargecL  by  testator,  ih, 

contra  bonos  mores  void  in  personalty,  ih.    See  Vesting,  264- 

266 
subsequent,  809-826 

impossible,  impolitic,  or  illegal,  are  ineffectual,  809 

whether  a  gift  over  is  material,  ih. 

marriage  with  consent  of  several  persons  becomes  impossible  by 
death  of  any,  ib. 

not  performed  through  ignorance  take  effect,  310 

unless  the  devisee  is  heir,  ib, 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib, 

what  amounts  to  a  claim,  ib, 

whether  effectual  without  gift  pver  in  realty,  ib, 

whether  personalty  follows  the'  same  rules,  t&.,  311 

test  of  validity  of,  811 

of  residence  must  be  clearly  defined,  ib, 

not  to  dispute  a  will  are  valid,  ib, 

not  to  institute  legal  proceedingSi  ib, 
in  restraint  of  marriage,  811-316 

imposed  on  devisees  for  life  or  in  fee  are  valid,  811 

devisee  in  tail,  ib.,  812 

bad  in  case  of  personalty,  812 

same  rule  apphes  to  a  mixed  fund,  ib, 

whether  same  rule   applies   to  legacy  out  of  proceeds  of  sale  of 
land,  ib. 

limitation  till  marriage  is  good,  ib, 

in  partial  restraint  of  mamage  are  good,  ib, 

restraining  widow  or  widower  from  marrying^  ib. 
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requiring  marria^  with  consent,  812 

restraining  marriage  before  a  certain  age,  tb, 
doctrine  of,  in  terroremf 

to  what  conditions  it  applies,  818 

conditions  in  partial  restraint  of  marriage,  ib. 

— not  to  dispute  a  will,  ib. 

effect  of  a  gift  over,  tb. 

whether  the  doctrine  applies  to  conditionB  precedent,  ib.,  314 
waiver  of,  by  the  testator,  ib. 
whether  second  marriage  with  consent  fulfils  condition  requiring  con« 

sent,  ib. 
performance  of,  requiring  consent,  i&.,  815 
apportionment  of  condition,  816 
ngnt  of  pre-emption  within  given  time,  ib. 
requiring  a  release  within  a  given  time,  ib.,  816 
performance  of,  generally,  316 
repugnant,  816-325 

general  restraints  upon  alienation  are  bad,  816 

partial  restraints  upon  alienation  are  valid,  ib. 

whether  restraint  upon  alienation  by  any  particular  assurance  is 
good,  817 

restraint  upon  disposing  power  of  legatee  is  bad,  ib, 

gift  over  if  le^tee  dies  intestate,  ib. 

if  pnor  gift  is  void  at  law,  ib. 

estate  tail  cannot  be  determined  in  part,  ib, 

directed  to  cease  as  if  tenant  in  tail  were  dead,  818 

absolute  interest  directed  to  cease  as  if  donee  were  dead,  ib. 

enjoyment  cannot  be  postponed  beyond  twentv-one,  ib, 

annuitant  cannot  be  restrained  from  anticipation,  ib. 

whether  gift  over  of  annuity  on  bankruptcy  is  valid,  ib,,  819 

whether  tnist  for  maintenance  passes  to  creditors,  819 

life  interest  may  be  determined  on  bankruptcy,  820 

distinction  between  limitations  and  conditions  is  immaterial,  ib. 

effect  of  gift  over  upon  bankruptcy  for  the  maintenance  of  the  bank- 
rupt and  his  family,  ib. 

whether  bankruptcy  determines  a  power  of  appointing  to  chil- 
dren, t6. 

alienation,  what  it  includes,  821 

insolvency,  meaning  of,  ib, 

gift  over  upon  bankruptcy,  whether  it  includes  subsiflting  bank- 
ruptcy, ib.,  822 

effect  of  annulment  of  bankruptcy,  822 

bankruptcy  during  prior  life  estate,  ib. 

what  words  create  a  separate  use,  822-824 

separate,  own  use,  proper  hands,  822,  828 

own  disposal,  where  the  legatee  is  married,  828 

receipt  clause,  ib. 

woid  '*  sale"  does  not primd fade  create  separate  use,  ib, 

under  what  circumstances  it  may,  ib.,  824 
what  words  create  a  restraint  upon  anticipation,  824,  825 

the  restraint  determines  with  coverture,  824 
but  revives  on  a  second  marriage,  ib. 

whether  the  restraint  upon  anticipation  imposed  upon  the  ezerdao 
of  a  power  attaches  to  the  gift  in  default  of  appointment,  825 

CONSENT, 

marnage  with,  (see  Conditions)  809,  812-815 

CONSISTING  IN, 

effect  of  words,  in  restraiimig  huge  words,  89 
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CONSTRUCTIVE  TRUST, 

whether  it  passes  under  general  words,  77 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  326 

CONTINGENCY, 

^t  upon,  must  be  literally  fulfilled,  268 

importing  no  more  than  determination  of  prior  estates,  269 

not  imported  into  gift  to  a  single  child,  273 

reflected  back  into  constitution  of  original  class,  274 

gift  to  a  class  upon  a,  contingency  when  imported  into  the  constitution  of 

the  class,  283,  284 
where  it  runs  through  a  series  of  limitations,  330,  331 
gift  over  upon  death  treated  as,  336,  338 

coupled  with,  838-342 

attaching  to  original  not  extended  to  substitutional  legatees,  349,  351 

CONTINGENT  REMAINDERS,  (see  Testinq)  264-270 
incidents  of,  328 
trustees  to  preserve,  what  estate  they  take,  231,  232 

CONTRACT  FOR  SALE, 

effect  of,  on  devise,  106,  107 
on  devise  of  trust  estates,  77 

CONYERSION,  95-108 
what  effects,  95 

direction  to  divide,  ib, 

power  to  convert,  ib. 

conversion  upon  request,  96 

discretion  controlled  by  general  intention,  ib.,  97 

• by  subsequent  limitation,  97 

whether  directed  for  all  purposes  of  tne  will,  97-99 

dii'ection  that  realty  should  form  part  of  personalty,  97 

gift  of  residue  of  proceeds  of  sale,  98 

whether  residuary  bequest  passes  proceeds  of  sale  of  realty,  ib,,  99 

direction  to  convert  at  a  certain  tmie  and  divide,  ib. 

mixed  fund  to  be  converted,  ib. 

express  gift  of  residue  of  proceeds  of  realty,  99 

when  the  personalty  and  proceeds  of  sale  of  realty  are  treated  as 

separate  funds,  ib. 
direction  to  sell  land  for  payment  of  debts,  ih. 
who  is  entitled  to  property  to  be  converted  but  undisposed  of,  100 
heir  at  law  and  next  of  kin  are  entitled,  ib. 
direction  that  proceeds  of  sale  of  realty  are  to  be  part  of  the  personal 

estate,  ib. 
declaration  that  the  proceeds  of  sale  shall  not  lapse  for  the  benefit  of 

the  heir,  ib. 
surplus  of  sale  of  realty  directed  to  be  personal  estate  and  given  to  the 

executors,  ib. 
money  to  be  laid  out  in  land  results  for  next  of  kin,  ib. 
how  the  heir  and  next  of  kin  take  property  directed  to  be  converted,  101, 
102 
where  the  object  of  the  conversion  wholly  fisuls,  101 
where  it  £uls  partially,  ib. 

where  realty  is  directed  to  be  converted  and  charged  with  debts,  ib, 
at  what  period  the  failure  of  the  purposes  of  the  conversion  is  to  be 

determined,  ib. 
personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  money,  ib. 
as  between  tenant  for  life  and  remaindennan,  102-106 
wasting  property  most  be  converted,  102 
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COKVERSIOK— «m^inMft£. 

reversionary  property,  102 

specific  enjoyment,  what  entitles  the  tenant  for  life,  ii, 

when  the  interest  of  successive  takers  are  not  opposed,  ib* 

settlement  of  an  absolute  interest,  ib, 

discretion  to  convert,  103 

gift  of  enumerated  thiTigs,  103,  104 

^  a  pure  residue,  104 

■ rents  and  profits  when  there  are  only  leaseholds,  ib. 

property  specificiuly  given  at  death  of  tenant  for  life,  105 
trust  to  convert  at  death  of  the  tenant  for  life,  ib. 

Sower  to  sell  with  consent  of  tenant  for  life»  t5. 
ebts  must  in  all  cases  be  got  in,  ib. 
property  on  which  there  is  a  liability  must  be  converted,  105,  106 
by  events  extraneous  to  the  will,  106,  108 
effect  of  a  contract  for  sale,  106 
option  to  purchase,  ib. 
contract  to  buUd  a  house,  107 
sale  under  statutory  powers,  ib. 
right  to  reHtd  and  profits  till  completion,  108 
sale  under  a  decree,  ib. 
conversion  into  fee  simple  of  renewable  leaseholds,  ib, 

COPYHOLDS, 

effect  of  general  devise  on,  72 

freebench  in,  barred  by  general  devise,  ib, 

not  within  the  Statute  of  Uses,  230,  231 

CORPORATION, 

whether  it  can  take  by  devise,  18 

COSTS  OF  ADMINISTRATION, 

order  of  assets  for  pavment  of,  462,  463 

primarily  payable  out  of  personalty,  462 
how  far  descended  estates  are  liable,  ib,  463 

COUSINS, 

meaning  of,  154 

COVENANT, 

voluntary,  to  leave  money  by  will  to  charity,  193 

CRANWORTffS,  LORD,  ACT, 

effect  of,  in  allowing  maintenance,  55 

CREDITORS, 

right  of,  to  be  paid  ott  of  intestate's  estate  raises  no  election,  11  ^ 

bequests  to,  whether  subject  to  lapse,  442,  443 

CROSS-REMAINDERS, 

implication  of  (see  Imflioation),  417-420 

when  the  class  to  take  under  is  ascertained,  156,  157 

CROWN 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  451 

not  entitl^  to  land  given  in  trust  for  sale,  ib. 

when  it  is  entitled  to  residue  not  attempted  to  be  disposed  o(  452-^56 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  86-40 
legacies  of  equal  amount  by  the  same  instrument,  36 

of  unequal  amount  ib. 

by  different  instruments,  ib. 

gift  of  residue  and  of  a  particular  le^cy,  37 
when  the  instruments  are  substitutional,  ib. 
evidence  that  the  legacies  were  meant  to  be  substitutional,  38 
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CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES— am/i«u«i. 
legacies  given  from  same  motive,  39 
liability  of,  to  the  incidents  of  original  gift,  39,  40 

CUSTOM, 

evidence  of,  admissible,  29, 109, 110 

CY  PRfiS, 

doctrine  of,  801-308 

is  a  rule  of  construction,  302 

applies  to  execution  of  a  power  bv  will,  ib. 

the  parent  will  take  an  estate  tail  when  the  property  will  go  in  the  course 

marked  out,  ib, 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property  included  in  a 

devise,  ib, 
applies  though  the  will  gives  joint  estates  tail  to  children,  ib. 
does  not  apply  where  the  property  would  not  go  in  the  course  marked  out 

by  the  testator,  ib. 
whether  it  applies  where  the  intention  is  to  create  life  estates  for  ever,  803 
does  not  apply  where  estates  in  fee  are  given  to  children,  ib. 
does  not  apply  to  personalty  or  to  a  mixed  fund,  ib. 

See  Chasity,  185-190 


D 

DEATH, 

when  the  will  speaks  trom  the,  23,  26,  42 

before  date  of  will  of  original  legatees,  effect  of,  on  substitutional  gift, 

(see  Substitution)  346-849 
before  a  given  age,  gift  over  upon,  333-836 
in  case  of,  gift  over  upon,  (see  Gift-oybr)  886-338 

before  vesting, ,  (see  Vesting)  869,  370 

before  payment^ ,  (see  Payment)  370-874 

before  receipt,    ,  (see  Receipt)  874>^76 

DEATH  VV^ITHOUT  CHILDREN, 

gift  over  upon,  when  children  will  be  read  issue,  381 

whether  it  means  children  living  at  the  death,  882 

DEATH  WITHOUT  HAVING  ANY  CHILD, 
gift  over  upon,  construction  of,  882 

DEATH  WITHOUT  ISSUE, 
gift  over  upon, 

influence  o(  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of  on  prior  devise  in  fee,  208 

on  prior  devise  for  life,  410,  411 

' —  on  the  rule  in  Shelley's  case,  221,  227 

in  the  case  of  personalty, 

on  a  bequest  to  A.  for  life,  240 

See  Proctor  v.  Upton,  5  D.  M.  &  G.  199  n. 
In  re  Bank^  Trusts,  2  E.  ft  J.  887. 
on  a  bequest  to  A.  for  life,  then  to  the  heir  of  his  body, 

ib, 

— to  A.  and  his  issue,  242 

•^— ^— ^  to  A.  for  life  and  then  to  his  issue,  242,  248 
when  the  defeasibility  will  be  limited  within  a  certain  period, 

(see  Gifts  Over)  838-842 
effect  of  sect  29  of  the  Wills  Act  upon,  883,  884 

at  what  time  the  failure  must  take  place  where  it  is  confined 
within  a  certain  time,  888 
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DEATH  WITHOUT  IS&VE— continued. 

where  the  devise  is  to  persons  then  living,  883 
death  without  issue  male  is  within  the  Act,  884 
the  section  does  not  apply  to  heirs  of  the  body,  ib. 
in  what  cases  the  referential  construction  o^  will  be  adopted^ 
in  the  case  of  realty,  884-889 

where  the  gift  over  is  in  default  of  such  issue 
after  limitations  in  tail,  885 

— : — —  to  children  in  fee,  *6. 

intention  that  children  were  to  take  in  tail,  ib, 
after  limitations  for  life,  ib. 

giving  first  son  a  life  interest 

and  other  sons  estates  tail,  ib.,  886 
where  the  word  such  is  inaccurately  used,  Z86 
where  the  nft  over  is  in  default  of  issue  merely 
after  limitations  to  issue  in  fee  or  tail,  887 

— to  some  of  the  issue,  ib, 

where  the  failure  of  issue  is  restricted  to  the 

ancestor's  death,  ib.,  388 
after  a  power  to  appoint  to  issue,  888 
where  the  limitations  to  issue  are  contingent. 

ib, 
after  limitations  to  issue  without  words  of  in- 
heritance before  the  Wills  Act,  ib. 
in  the  case  of  personalty, 

after  gilts  to  children  absolutely,  ib. 
when  the  gifts  to  children  are  contingent,  889 
construction  assisted  by  other  limitations,  ib. 
where  all  the  issue  are  provided  for,  ib. 
after  a  gift  to  parent  and  children  jointly,  ib, 
gifts  over  upon,  before  the  Wills  Act,  890-396 

where  they  import  an  indefinite  failure,  890 
where  the  fulure  of  issue  will  be  restricted, 

where  the  issue  is  the  testator's  own  issue,  ib. 

where  the  ulterior  limitations  are  for  payment  of  debts,  ib. 

where  tiie  gift  over  is  upon  death  under  twenty-one  without 

issue,  891 
gift  over  on,  at,  or  after  the  death  of  the  parent,  ib.,  892 
oirection  to  pay  a  sum  of  money  on  the  decease  of  the  parent, 

892 
gift  over  to  persons  "then  living,"  ib.,  393 
>-^— — —  class  ascertainable  upon  some    collateral  event, 

893 

survivors,  ib. 

where  survivor  means  those  who  survive  the  failure,  ib. 
where  survivorship  is  only  between  the  devisees,  ib.,  894 
sift  over  to  namea  person,  894 
intention  to  confer  personal  ei^oyment,  ib. 
where  the  subsequent  estates  are  all  for  life,  895 
where  the  estate  devised  is  pur  autre  vie,  ib. 
where  the  estate  devised  is  a  reversion  limited  in  failure  of 
certain  lines  of  issue,  ib.,  896 

DEATH  WITHOUT  LEAVING  CHILDREN, 
(See  liSiYiKO),  881,  382 

DEBTS, 

gift  in  satisfaction  of,  raises  election,  8,  9 

of  a  third  person,  release  of,  may  raise  election,  10 

ffift  of  particular,  is  specific,  81 

Soterest  on  legacy  in  satis£ution  of,  54 


■ 
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DEBTS-H»7ifenM«i. 

are  profits  of  the  year  in  which  they  are  paid,  53 
general  direction  to  pay,  executes  general  power,  84 
whether  it  executes  it  pro  tanU>  only,  86 
direction  to  pay,  effect  of  on  estates  of  trustees,  233 

(See  Trustees,  Estates  of.) 
charge  of,  effect  of,  on  estates  of  trustees,  229,  233 

whether  it  gives  executors  a  power  of  sale,  236-238 

accumulation  for  payment  of,  whether  void  for  perpetuity,  294 

excepted  from  Thellusson  Act,  305 

what,  are  excepted  from  Thellusson  Act,  306 

devise  after  payment  of,  is  vested,  329 

order  of  assets  for  payment  of  (see  Assets),  456-463 

charge  of,  what  creates  (see  Charge),  465-473 

what  debts  are  within  a  charge  of,  465,  466 

satisfaction  of,  by  legacies  (see  Satisfaction),  436-438 

DECREE, 

sale  under,  effect  of,  upon  conversion,  108 

DEDUCTIONS, 

free  from,  effect  of  gift,  57 

DEFAULT  OF, 

devise  in,  persons  to  take  under  prior  limitations  when  it  is  a  remainder, 
330 

DEFAULT  OF  HEIRS, 

devise  in,  to  collateral  heir,  207,  208 

DEFAULT  OF  ISSUE, 

(See  Death  without  Issue.) 

DEFEASIBILITY, 

period  of,  when  it  ceases  in  gifts  to  survivors,  358-361 

(See  Survivors.) 
when  restricted  in  gifts  over  upon  death  coupled  with  contin- 
gency (see  Gifts  over),  836-342 

DEMONSTRATIVE  LEGACIES, 
what  are,  26 

gift  of  money  out  of  stock,  29,  80 
charge  upon  a  particular  ftmd,  29 
gift  of  monej  invested  in  a  particular  way,  81 
effect  of  a  direction  to  pay  debts  and  legacies,  33 

DESCENDANTS, 

meaning  of,  157 

DESCRIPTION 

of  things,  22-26 

devise  of  **my  estate  of  A.,"  22 
estate  at  A.,  23 


"my  A.  estate,"  i6. 


devise  by  particular  title,  ih, 

everything  included  under  the  name  at  the  death  passes,  ib, 

effect  of  the  word  now  in  restricting  a  devise,  t6. 

falsa  deTtumstratio  nmi  nocetj  23,  24 

where  part  of  a  description  is  inaccurate,  23 

where  subordinate  description  is  inaccurate,  23,  24 

where  two  parts  of  a  description  are  inconsistent,  24 

what  are  the  leading  words,  24,  25 

restricted  following  wider  description,  24,  25 

specific  bequests,  25 

gift  of  some  out  of  more,  ib. 

L  L 
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DESCRIPTION— ca;i«inM<jd 

increase  of  value  passes  unless  the  description  excludes  it,  25 
inaccuracy  will  not  avoid  the  bequest,  ib. ,  26 
inaccurate  description  of  charitaole  society,  185,  186 
of  persons,  109-125 

inaccuracy  will  not  avoid  the  gift,  111 

inaccurate  description  of  legatee  previously  accurately  described,  ift. 

name  accurate,  superadded  descnption  inaccurate,  i6.,  112'^ 

name  inaccurate,  superadded  description  accurate,  112 

equivocal  description,  what  is,  ib. 

two  persons  need  not  both  answer  the   description  with  equal 

accuracy,  112,  113 
equivocation  may  be  shown  on  the  face  of  the  will,  118 
no  evidence  admissible  to  show  to  which  of  two  antecedents  a  word  j 

refers,  ib,  , 

equivocation  may  be  explained  by  the  will,  i6.,  114 
wnether  nephews  proper  and  wife's  nephews  equally  answer  the 

description  nephews  for  purposes  of  equivocation,  114 
where  part  of  a  deacription  applies  to  one  person,  part  to  another, 

ib.,  115 
gift  to  A.,  second  son  of  B.,  where  A.  is  first  son,  115,  116 
whether  the  name  or  the  description  prevails,  116 
whether  the  x^erson  to  take  under  particular,  may  depend  on  some  future 
act  of  the  testator,  8 

DEVISABLF, 

what  is,  4 — 7 

estate  piir  autre  vitf  to  a  man  and  his  heirs,  6 
title  by  possession,  6 
right  to  sue  in  testator's  name,  ib. 
property  held  in  joint  tenancy  is  not,  ib, 
trusts,  7 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  82 
on  trust  for  sale  and  division  is  specific,  88 

DEVISEE, 

who  may  be,  18 — 20 

corporations,  18,  19 

aliens,  19 

felons,  ib, 

attesting  witnesses,  ib,,  20 

DEVOLVE, 

stirpital  force  of  the  word,  150 

DIE  WITHOUT,  IMS. 

(See  Death  without,  Ac.) 

DIRECTION, 

to  pay  debts, 

executes  a  general  power,  84 

whether  it  executes  it  pro  tanto  only,  86  • 

effect  of,  in  creating  a  charge  upon  realty,  467-469 

DISCRETION, 
of  trustees, 

to  convert,  when  controlled  by  context,  97 

effect  of,  upon  specific  enjoyment,  103 

to  apply  money  for  legatee  m  a  particular  way,  264 

interest  for  maintenance,  effect  of  upon  vesting,  277, 278 

DISPOSITION 

by  testator  of  property  not  his  own,  what  amounts  to,  12—17 
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DISPOSITION  ^continued. 

when  he  is  entitled  in  moieties,  13 

subject  to  a  charge,  ib, 

to  the  reversion,  ib.,  li 

subject  to  dower,  li-16 

powers  of  management  and,  distinguislied,  235 
power  of,  superadded  to  an  absolute  interest,  244 
a  life  interest,  245 

DISSENTEES, 

position  of,  as  regards  charitable  gifts,  182, 183 

DISTRIBUTION,  PER  CAPITA  AND  PER  STIRPES,  149-152 
gift  to  children  of  several  parents  goes  percapUay  149 
gift  to  several  and  their  issue,  ib. 
gift  to  surviving  children  and  their  issue,  ib. 

effect  of  a  direction  that  parents  and  children  are  to  be  classed  together,  i6. 
the  word  **  respective  "  nas  a  stirpital  force,  ib.,  150 
force  of  the  word  devolve,  150 
effect  of  a  direction  to  distribute  per  stirpes,  150 
whether  the  distribution  will  be  stirpital  throughout,  160,  161 
gift  to  parents  for  life  and  then  to  their  children,  151,  152,  269 
substitutional  gifts,  162 
how  the  stirpes  are  to  be  ascertained,  ib. 
gitt  to  the  families  of  A.  and  B.  goes  to  children  of  A.  and  B.  per  capUa, 

162 
whether  in  gifts  to  next  of  kin  the  statute  fixes  the  proportions  as  well  as 
the  persons,  169,  170 

DISTRIBUTION,  WORDS  OF 
superadded  in  case  of  realty 

in  devise  to  A.  and  the  heirs  of  his  body,  212 
in  devise  to  A.  and  his  issue,  214,  216 
in  devise  to  A.  for  life,  remainder  to  his  heirs,  220,  221 
in  devise  to  A.  for  life,  remainder  to  his  issue,  226,  227 
superadded  In  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  241 
A.  for  life,  remainder  to  his  issue,  242,  243 

DISTRIBUTIONS,  STATUTE  OF, 

effect  of  a  reference  to,  169,  170 

whether  it  regulates  the  proportions  as  well  as  the  persons,  168,  170 

DIVESTING, 

incapacity  of  donee  over  to  take  is  immaterial,  331 
in  the  case  of  substitutional  gifts  to  survivors,  332 

to  children  takes  effect  only  so  far  as  is 

necessary  to  give  effect  to  gift  over,  332,  333  (see  Gifts  oyeb) 

DIVORCE, 

effect  of,  on  gift  to  husband  and  wife,  118 

DOWER, 

what  is  an  intention  to  dispose  of  widow*  s,  before  the  Wills  Act,  14-16 

legacy  in  lieu  of,  what  it  includes,  14 

whetner  legacy  in  lieu  of,  bars  claim  as  next  of  kin,  460,  461 

DUTY  (see  Legacy  Duty),  67,  58 

(See  Appendix,  496.) 


K 
EASEMENT, 

what  wordA  will  pass  an,  %S 
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EDUCATION  AND  RELIGION, 
gift  for  purposes  of,  181 

EFFECTS, 

meaning  of,  68 

EJUSDEM  GENERIS, 

doctrine  of,  88,  89,  90,  91,  410 

ELDER  AND  YOUNGER, 
meaning  of,  121-125 
primd  facie  refers  to  birth,  121 
may  mean  only  child,  ib. 

in  what  cases  elder  son  means  son  taking  the  estate,  123 
yonnger  children  may  mean  children  not  provided  for,  124,  125 
under  what  title  a  son  must  take  the  family  estate  in  order  to  be  ex- 
cluded, ib. 
at  what  time  the  class  is  to  be  ascertained,  122-125 

ELDEST  SON, 

when  used  as  a  word  of  limitation,  216 

ELECTION,  8-17 

when  it  arises,  8 

legatee  must  elect  for  or  against  the  whole  instrument,  tb. 

gift  in  lieu  of  dower  limits  election  to  that,  ib. 

gift  in  satisfaction  of  a  debt  raises  election,  t6.,  9 

only  arises  between  title  dehors  and  under  the  will,  9 

docs  not  arise  where  one  of  two  gifts  is  onerous,  ib. 

nor  between  two  clauses  of  same  will,  ib. 

distinguished  from  conditions,  ib. 

to  raise,  testator  must  dispose  of  something  not  his  own,  10 

erroneous  belief  not  sufficient,  ib. 

in  respect  of  what  property  of  the  legatee  it  arises,  ib. 

at  what  time  the  title  of  {he  legatee  must  have  accmed,  ib.,  11 

does  not  arise  when  the  testator  appoints  under  a  special  power,  and 

superadds  illegal  conditions,  11 
it  does  if  the  whole  appointment  is  invalid,  ib. 
what  is  a  disposition  by  the  testator  of  property  not  his  own,  12 
general  words  limited  to  te8tator*s  own  property,  ib. 
when  the  testator  is  entitled  in  moieties,  13 
when  the  testator  is  entitled  subject  to  a  charge,  ib. 

to  the  reversion,  13,  14 
dower,  intention  to  dispose  of  lands  free  from,  14-16 
disposition  of  after-acquired  lands  before  the  Wills  Act,  16 
when  the  heir  is  put  to  election,  16, 17 
next  of  kin  of  married  woman,  when  put  to,  17 
to  raise,  there  must  be  a  gift  of  free  disposable  property,  ib. 

ENJOYMENT, 

postponement  of,  does  not  affect  vesting,  254 

legatee  having  vested  interest  is  entitled  to,  at  twenty-one,  307,  818 

specific,  by  tenant  for  life  (see  Cok  version),  102-106 

"ENTITLED," 

meaning  of,  123 

gift  over  upon  death  before,  whether  it  refers  to  vesting^  871,  872 

meaning'of,  in  shifting  clauses,  398 

ENUMERATION 

of  particulars,  effect  of 

in  making  gift  specific,  34 

in  restricting  large  words,  88,  89,  90 

in  giving  tenant  for  life  specific  enjoyment,  103,  104 
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EN  VENTRE, 

child  (see  Child  en  Vkntbe),  146,  146,  186-138,  216 

EQUIVOCATION 

when  it  arises,  112-114 

when  two  persons  equally  answer  same  description,  112 

when  part  of  a  description  applies  equally  to  two  persons  and  the 

rest  to  no  one,  ib. 
father  and  son  may  both  equally  answer  description,  113 
immaterial  that  will  on  the  face  discloses  an,  ib. 
does  not  arise  between  two  antecedents  in  the  same  vriU,  ib. 
may  be  explained  by  the  will  itself,  i^.,  114 
whether  it  arises  between  nephews  proper  and  wife's  nephews,  114 
does  not  arise  where  part  of  a  descnption  applies  to  one  person,  part 
to  another,  i6.,  115. 
ESTABLISH, 

gift  to,  a  charity,  195. 

ET  CETERA, 

what  will  pass  nnder  an,  88,  89 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  deyise  of,  22,  28 

when  it  will  pass  realty,  66-68 

deyise  of,  whether  it  executes  a  general  power  over  realty,  77,  78 

when  it  will  pass  the  fee,  209 

ESTATE  AND  POWER, 
distinguished,  234 

ESTATES  OF  TRUSTEES  (see  Trustees),  229-238 

ESTATE  TAIL,  212-228 

heirs  explained  by  the  context  as  equiyalent  to  heirs  of  the  body,  207. 
devise  to  several  and  their  heirs  successively,  ib. 
effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  t&.,  208 
effect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee,  208 
words  of  limitations  proper  to  pass,  212-215 

heirs  of  the  body  or  issue,  212 

heirs  male,  heirs  lawfully  begotten,  ib. 

effect  of  words  of  limitation  superadded,  ib, 

distribution  superadded,  ib, 

"the  elder  son  to  be  preferred  to  the  younger,"  ib. 

the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  ib.,  218 

heirs  of  the  body  and  heirs  on  the  body  of  the  wife  begotten,  213 

devise  to  A.  or  the  heirs  ol  his  body,  214 

devise  to  A.  and  his  issue  passes  an  estate  tail,  ib. 

effect  of  words  of  distribution,  i6.,  215 

devise  to  several  and  their  issue  and  their  heirs  as  tenants  in 
common,  215 

by  the  operation  of  the  rule  in  WilcTa  ease  (see  Wild's   case), 
216,  217 

by  the  operation  of  the  rule  in  Shelley's  case  (see  Shelley's  case), 
217-228 

by  implication  (see  Implication),  411,  412 

by  the  Cy  prfes  doctrine  (see  Ct  PRis),  801 — 303. 
words  creating  an,  in  realty  give  absolute  interest  in  personalty,  289,  326, 

827 
cannot  be  created  in  an  annuUy,  255 
conditions  to  determine,  317,  318 

ESTATE  PUR  AUTRE  VIE, 

limited  in  tail,  whether  devisable,  5 
devise  on  failure  of  issue  of  an,  895 
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EVERY, 

effect  of  in  a  direct  gift,  204 

gift  over  on  death  of,  construction  of,  258 

EVIDENCE, 

.what  admissible  to  ascertain  the  thing  given,  21,  22 
to  ascertain  legatees,  109-111 

of  nicknames,  109,  110 

of  custom,  ib. 

of  words  of  art,  ib. 

prior  will  when  admissible,  ib, 

patent  ambiguity  may  not  be  explained,  110 

blanks  may  not  be  filled  up  by,  i6..  Ill 

in  cases  of  equivocation,  112-114 
when  admissible  to  show  whether  a  legacy  was  meant  to  be  cumulative,  36 
against  the  title  of  next  of  kin  to  undisposed  of  residue  not  admissible^ 

462 
when  evidence  in  support  of  executor*s  title  to  residue  admitted,  453-455 

EXCEPTION 

of  property  out  of  devise  in  fee,  passes  fee,  211 

from  a  residue,  effect  of,  93 

from  large  words,  effect  of,  89 

for  purpose  which  fails,  effect  of,  449 

EXCHANGE, 

before  date  of  will  of  thing  specifically  given,  effect  of,  26 

EXCLUSION, 

clauses  of,  123. 

EXECUTION 

of  powers  (see  Powers),  77-87 

EXECUTORS, 

used  as  a  word  of  purchase,  178-180 

gift  to  A.  or  his,  whether  it  goes  to  next  of  kin,  178,  444 

whether  they  take  in  trust  or  beneficially,  ib.,  179 

gift  to,  in  respect  of  office,  179 

what  is  an  acceptance  of  the  office,  ib, 

when  tiie  executor  is  entitled,  though  he  does  not  act,  ib.,  180 

gift  of  residue  to,  whether  beneficial  or  in  trusty  180 

whether  gift  to,  is  a  gift  to  a  class,  447 

used  as  a  word  of  limitation  of  realty,  207 

•^— of  personalty,  239 

when  they  take  beneficially,  ib, 

when  they  have  a  power  of  sale  over  real  estate,  234-238 

land  directed  to  be  sold  to  pay  debts  and  legacies,  235 

to  create  a  mixed  fund  for  division,  ib. 

direction  to  sell  and  divide  proceeds,  ib. 

effect  of  Lord  St.  Leonards'  Act,  ib.,  236 

devise  to  trustees  subject  to  charge  of  debts,  236 

beneficial  devise  subject  to  debts  to  a  person  who  is  executor,  ib, 

similar  devise  to  person  not  executor,  ib, 

effect  of  a  general  charge  of  debts,  ib. ,  237,  238 
appointment  of,  whether  it  executes  a  general  power,  84 
w'hen  they  take  residue  undisposed  of,  451-455 

effect  of  Lord  St.  Leonards'  Act,  451,  452 

contrary  intention,  452 

the  Act  does  not  apply  where  there  are  no  next  of  kin,  ib, 

they  do  not  take  lapsed  or  void  legacies,  ib, 

nor  residue  given  on  trust,  453 

nor  when  they  are  treated  as  trustees,  ib. 


INDEX.  519 

^KRCUTOlSiS— continued. 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not  carried 

out,  453 
legacy  to  a  sole  executor  makes  him  trustee,  454 
unless  the  legacy  can  be  accounted  for  as  an  exception  out  of  a 

larger  gift,  &.,  455 
equal  legacies  to  several  executors  make  them  trustees,  455 
effect  of  unequal  legacies,  ib. 

legacy  to  an  executor  for  his  trouble  converts  all  into  trustees,  ib, 
executors  appointed  for  special  reasons  take  on  trust,  ^. 

EXECUTORY  INTERESTS, 

and  remainders  distinguished,  827,  828 

(See  Gifts  over,  Divesting.) 

EXECUTORY  TRUST,  406-410 

for  A.  and  her  children,  how  executed,  203 

whether  children  take  jointly  or  in  common,  205 

what  is  an,  405 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instrament  is 

not,  ib. 
distinction  between  marriage  articles  and  wills,  406 
how  far  rule  in  Shelley* s  case  applies  to,  406,  407 
direction  to  settle  on  A.  and  the  heirs  of  his  body,  406 

A.  for  life,  remainder  to  his  heirs,  ib. 

effect  of  gift  over,  if  first  taker  dies  without  issue,  ib, 

direction  to  make  a  strict  entail,  407 

direction  to  settle  property  to  go  with  a  title,  ib. 

effect  of  words  as  far  as  rules  of  law  permit,  ib.,  408 

direction  to  settle  upon  marriage,  408 

in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste,  ib.,  409 

settlement  to  the  separate  use  will  be  with  restraint  on  anticipation,  409 

what  powers  will  be  inserted  in  execution  of,  ib.,  410 

EXONERATION, 

of  specific  legacies,  44,  45 

from  liabilities  created  by  the  testator,  44 

incident  to  the  thing,  45 

of  mortgaged  property,  46-50 

devise  of  land  "subject  to  "  the  mortgage,  46 

effect  of  chai^ge  of  the  mortgage  on  the  land  in  distinct  sentence,  ib. 

Locke  King's  Act,  47 

Crown  taking  in  default  of  next  of  kin  is  within  the  Act,  ib, 
heir  by  descent  from  person  dying  after  December  81,  1854, 

not  entitled  to  exoneration,  48 
lands  on  trusts  for^eale  and  leaseholds  not  within  the  Act,  ib. 
mortgages  by  deposit  are  within  the  Act,  ib. 
general  charge  is  not,  ib. 
nor  covenant  to  pay  a  mortgage,  ib. 
lien  on  lands  purchased  by  testator  is,  ib. 
effect  of  general  direction  to  pay  debts,  49 
direction  to  pay  debts  out  of  personal  estate,  ib, 

' mortgages  out  of  an  insufficient  fund,  60 

what  proportion  of  mortgage  mortgaged  lands  bear,  i&. 
of  personalty  from  payment  of  debts,  478-478 
by  express  words,  473 

whether  gift  over  of  the  fund  is  necessary,  ib. 
whether  personalty  exonerated  is  exonerated  in  favour  of  next  of 
kin,  474 
•    on  the  general  context, 

Siarge  of  debts  on  realty  will  not  effect,  ib. 
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whether  devise  on  condition  of  paying  debts  will  effect,  474 
effect  of  express  charge  of  certain  debts  on  personalty,  ib. 
gift  of  realty  and  personalty  on  trust  to  pay  debts,  ib.,  475 

to  convert  and  pay  debts,  475 

discretion  of  tnistees  to  sell  realty,  ib. 
realty  to  be  sold  and  fall  into  personalty,  i6. 

gift  of  residue  of  real  and  personal  estate  creates  fund  applicable  ^ 

rateably,  ib.,  476  , 

chaige  of  testamentary  expenses  on  realty,  where  personftlty  is 

specifically  given,  476 
l^acies  charged  on  land  where  personalty  specifically  given,  ib, 
e&ct  of  specific  gift  of  personalty  to  executor,  ib.,  477 
effect  of  cnarge  of  particular  debts  on  realty,  477 
gift  of  land  after  payment  of  debts,  ib. 

F. 

FAILURE, 

of  prior  gift  through  want  of  x>ersons  to  take,  where  the  gift  over  ia  on 

failure  of  those  persons  in  a  particular  way,  333-S36  J 

of  prior  gift  by  lapse,  will  not  make  invalid  gift  over,  valid,  826,  827  I 

FAILURE  OF  ISSUE.     (See  Death  without  Issue.) 

FALSA  DEMONSTRATIO  NON  NOCET, 

application  of  the  maxim  (see  Description),  23,  24,  111,  112 

FAMILY, 

meaning  of,  160-162 

may  mean  heirs  generally,  160 

may  include  a  husband  or  wife,  161 

when  it  means  relations  in  the  descending  line,  ib. 

when  it  means  children,  ib. 

when  gift  to,  will  be  void  for  uncertainty,  162 

gift  to  several  families  goes  per  capita,  ib. 

FARM, 

wiU  pass  a  leasehold  as  well  as  a  freehold  part,  78 

FARMING  STOCK, 
meaning  of,  68 

FEE  SIMPLE, 

what  words  will  pass,  207-208 

devise  to  A.  and  his  heirs, 

A.  and  his  lawful  heirs, 

when  it  will  pass  without  words  of  limitation,  208-212 
in  wills  before  the  Wills  Act, 

words  property  or  estate,  209 

recital  of  intention  to  dispose  of  all  his  estate,  ib, 

words  moiety,  part,  or  share,  ib. 

charge  upon  the  devisee,  ib. 

discretionary  trust  imposed  on  devisee,  ib, 

charge  upon  the  land  generally,  210 

express  estate  for  life  not  enlarged,  ib, 

gift  over  upon  death  of  devisee  under  twenty-one,  210 

upon  death  under  twenty-one  without  issue,  ib. 

; upon  death  of  the  iiarent  without  children,  t^.,  211 

devise  of  rents  and  profits  or  income,  211 

devise  of  specific  sum,  ib, 

exception  of  property  out  of  a  devise  in  fee,  carries  fee,  ib. 

devise  to  trustee  and  his  heirs  in  trust  for  A.,  ib. 
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since  the  Wills  Act,  211 

contrary  intention  within  the  Act,  212 
by  the  operation  of  the  rule  in  Shelley*8  case  (see  Shelley's  oasb), 

217-228 
implication  of  (see  Implication),  415-417 

FELONS, 

personalty  vested  in  daring  sentence  is  forfeited,  19 

FINES  FOR  RENEWAL, 

apportionment  of,  between  saccessive  interests,  470 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  120,  121 

FIRST  AND  SECOND  COUSINS, 
meaning  o^  154 

FIRST  HEIRS  MALE, 

when  used  as  Words  of  limitation,  224 

FOREIGN  CHARITY, 

whether  court  will  settle  a  scheme  for,  190 

FOREIGN  HEIR, 

when  put  to  election,  17 

FRAUD, 

of  execntor  in  assuming  office,  disentitles  him  to  legacy,  179 
assumption  of  character  by  (see  Meluish  y.  MiUon,  3  Cfau  D.  27),  116 

FREE-BENCH, 

what  is  an  intention  to  dispose  of  widow's  right  to,  14 
whether  barred  by  a  general  devise,  72 

"FREEHOLD  LANDS," 
devise  of,  74 

FREEHOLDS, 

effect  of  general  devise  on  (see  General  Words),  69, 70 

FRIF.NDLY  SOCIETY, 

gift  to,  whether  charitable,  182 

FROM  AND  AFTER, 

effect  of  words,  upon  vesting,  267 

FUNDS, 

gift  of  money  in  the,  61 

FURNITURE 

in  a  house,  gift  of,  48 
what  passes  under,  62 

FUTURITY,  words  of, 

effect  of,  in  excluding  children  already  bom,  189 

on  ascertaining  the  class  to  take,  148 

in  ascertaining  the  class  of  next  of  kin,  174,  175 


G. 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  168 
application  of  rule  in  SheUey^a  case  to,  221 

GENERAL  BEQUEST,, 

effect  of,  upon  property  subject  to  a  power,  84 

(See  General  Words.) 
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GENERAL  WORDS, 
effect  of,  69-87 

1.  on  freeholds  prior  to  the  Willa  Act,  69 

effect  of  the  Wills  Act,  ib, 
intention  not  to  pass  after-acquired  freeholds,  ib. 
force  of  the  word  *'now,"  70 

2.  on  reversions,  70-71 

devise  of  lands  not  settled,  70 

where  the  limitations  are  inapplicable  to  the  reversion,  71 
8.  leaseholds  for  lives,  71 
4.  on  copyholds,  72 
6.  on  leaseholds  for  years,  72-74 

intention  not  to  pass  them,  78 

6.  beneficial  interest  in  a  mortgage,  75 

7.  on  trust  and  mortgage  estates,  75-77 

effect  of  a  charge  of  debts,  76 
words  of  benefit,  ib, 

8.  on  powers,  77-87 

as  regards  realty,  77,  78 

as  regards  personalty,  78,  79 
power  vested  in  a  married  woman,  79 
effect  of  the  Wills  Act,  83-87 
power  created  after  the  date  of  the  will,  84,  86 

GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of  on  prior  devise  in  fee,  207, 

208 
in  default  of  issue,  on  prior  devise  in  fee,  208 

for  Ufe,  411 


on  the  rule  in  Shelley's  ccue,  221,  227 


effect  of,  in  passing  the  fee  under  prior  devise,  210 
after  death  of  survivor,  effect  of  in  giving  survivor  a  life  interest  by  im- 
plication, 257-260 

(See  SuRvivoESHiP,  Implication  of.) 
upon  death  before  time  of  vesting  upon  contingent  devise,  267 

meaning  of  the  word  vested,  271 

continent  bequests,  279-281 

effect  of,  upon  gift  to  children  who  survive  their  parents,  283,  284 

if  none  of  the  class  survive  the  contingency,  upon  which  the  gift  to  the 

class  takes  effect,  284 
of  property  given  to  charity,  cannot  be  too  remote,  287 
effect  of,  where  condition  is  impossible,  809 
whether  necessary  to  make  condition  subsequent  effectual,  810 
effect  of,  upon  doctrine  of  conditions  in  terrorem,  312-814 
if  legatee  disposes  of  his  interest,  are  void,  817 
if  le^tee  dies  intestate,  are  void,  t6. 
if  pnor  gift  is  void  at  law,  ib. 
upon  bankruptcy,  alienation  or  insolvency,  818-322 

(See  Conditions  Repugnant.) 
what  cannot  be  the  subject  of,  326,  827 

consumable  articles,  326 

absolute  interests  cannot  be  given  in  succession,  ib. 

do  not  become  valid  by  lapse,  ib. 

of  so  much  as  legatee  does  not  dispose  of,  248,  827 

of  what  remains  after  payment  of  debts  of  the  legatee,  327 

after  life  interest  with  power  of  disposition,  ib. 
take  effect  if  the  events  happen   though  the  donees  over  may  be  unable 
to  take,  331,  332 

to  survivors,  do  not  divest  prior  gift  if  there  are  no  survivors,  832 

in  certain  events  of  a  life  interest,  destroy  prior  interest  only  so 
far,  ib.,  383 
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GIFTS  OY ER—coniimced. 
constraction  of, 

in  different  events  to  different  persons,  where  both  events  happen,  8S3 

the  exact  event  must  happen,  ib. 

if  A.    dies    in    the  testator's  lifetime,  where  A.  and  the  testator 

die  simiiltaneonsly,  ib. 
when  the  events'  which  hapi)en  include  the  events  upon  which  the 
gift  over  is  limited  to  tate  effect,  ib.,  834 
in  the  event  of  a  legatee  dying  under  twenly-one,  335 

where  the  gin  is  to  a  class,  ib.,  336 
upon  death,  treated  as  a  contingent  event,  386-338 
in  case  of  death  of  A.,  336,  387 
at  the  death  of  A.,  337 
after  a  life  interest,  ib. 

where  the  gift  is  to  executors  for  their  trouble,  ib.,  838 
whether  same  rules  apply  to  realty,  338 
upon  deafh  coupled  with  a  contingency,  338-342 

upon  death  without  issue,  not  confined  to  death  before  the  testator, 

338 
whether  the  gift  is  immediate  or  future,  ib. 
intention  to  limit  the  period  of  defeasibility,  389 
where  the  donees  over  take  through  a  trust  which  determines  at  a 

certain  time,  ib. 
where  all  the  dispositions  refer  to  the  period  of  distribution,  ib,, 

340 
legatee  to  have  free  control  at  a  certain  time,  340 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  ib, 
effect  of  gifts  over  in  several  events,  one  of  which  must  happen,  ib., 

341 
intention  to  give  indefeasible  interests,  841 
after  contingent  gift,  where  the  donees  over  are  children,  ib,,  342 
ultimate  gift  over  restricted  because  prior  gifts  over  are  restricted, 

342 
upon  marriage  without  consent  restricted  to  twenty-one,  ib, 
substitutional  (see  Substitution),  342-352 
to  survivors  (see  Survivors),  353-366 
upon  death  without  issue  to  survivors,  361 
upon  death  before  vesting  (see  Vesting),  369,  870 

payment  (see  Payment),  870-374 

receipt  (see  Receipt),  374-876 

without  having  children  (see  Haying),  381,  382 

leaving  children,  ib. 


without  issue  (see  Death  without  Issue),  888-396 


GOODWILL. 

bequest  of,  68 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  188,  139 
will  not  include  great  grandchildren,  154,  155 


H. 

HAVING, 

children,  construction  of  gift  over  upon  death  without,  881,  882 

issue,  gift  over  upon  death  without,  where  it  imports  an  indefinite  fiulure, 
390 
HEIR, 

when  i)ut  to  election,  16,  17 

limitation  to  the,  of  the  tenant  for  life,  224 
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KElR—conUnued. 

next  or  first,  224 

where  the  heir  will  take  by  purchase,  ib. 

limitation  to  the  heir  for  life,  225 

title  of,  to  accumulations  released  by  statute,  808 

takes  undisposed  of  interests  in  realty  to  be  converted,  100 

how  he  takes  property  to  be  converted,  101 

title  of,  to  realty  undisposed  of,  450,  451 

resulting  trust  in  favour  of  (see  Resulting  Teusts). 

HEIRLOOMS, 

bequest  of  personalty  as,  401,  402 
executory  trust  of  personalty  to  go  as,  407 

HEIRS, 

I.  meaning  of,  as  a  word  of  purchase,  163-168 

1.  as  regards  realty, 

devise  of  Borough  English  or  Gavelkind  lands,  168 
when  it  means  heir  apparent  or  presumptive,  i6. 
acknowledgment  of  a  person  as  heir,  164 
devise  to  heirs  of  a  particular  name,  ib, 
whether  the  heir  male  must  trace  his  descent  through  malea^ 
ib.,  166 

2.  bequests  of  personalty  to,  167-168 

when  heirs  means  next  of  kin,  167 
when  used  to  denote  succession  or  substitution,  ib. 
when  used  as  equivalent  to  executors,  168 
substitional  bequests  to  heirs,  i6. 

when  heirs  means  next  of  kin,  the  statute  fixes  the  propor- 
tions as  well  as  the  persons,  ib. 
8.  when  the  class  is  to  be  ascertained  (see  Class),  172-175 

II.  used  as  a  word  of  limitation,  207-228 

1.  in  the  case  of  realty, 

devise  to  A.  and  his  heirs,  207 

A.  and  his  lawful  heirs,  ib. 

A.  or  his  heirs,  214 

explained  by  the  context  as  equivalent  to  heirs  of  the  body, 

ib, 
gift  over  in  default  of,  to  a  collateral  heir,  ift.,  208 
efiect  of  gift  over  in  default  of  issue,  208 
when  the  ancestor  takes  a  life  interest,  217-225 

(See  Shelley's  Case,  rule  in.) 

2.  bequests  of  personalty,  239-243 

gift  to  A.  and  his  heirs,  289 

gift  to  A.  for  life,  and  then  to  his  heirs,  240,  241 

gift  of  annuity  to  A.  or  his  heirs,  257 

HEIRS  LAWFULLY  BEGK)TTEN, 

devise  to  A.  and  his,  creates  a  tail,  212 

HEIRS  MALE, 

devise  to  A.  and  his,  creates  a  tail,  212 
devise  to,  166 

HEIRS  OF  THE  BODY, 

I.  meaning  of,  when  used  as  a  word  of  purchase,  164-166 
heirs  of  the  body  of  a  particular  name,  164 
whether  the  devisee  must  be  very  heir,  ib. 
rule  in  MandevilUs  case,  165 
when  heirs  of  the  body  means  children,  166 
bequest  of  personalty  to,  168 
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HEIRS  OF  THE  BODY— continued. 

II.  when  used  as  a  word  of  limitation,  212-216 

1.  in  the  case  of  realty, 

effect  of  words  of  limitation  superadded  to  doYiae  to  A.  and 

the  heirs  of  his  body,  212 
effect  of  words  of  distribution  superadded,  ib, 
the  heirs  must  be  the  heirs  of  the  ancestor,  t5.,  213 
heirs  of  the  body  and  on  the  body  of  the  wife  begotten,  218 
devise  to  heirs  of    the  body  of  several  ancestors  who  may 

intermarry,  ib. 
devise  to  heirs  of  the  body  of    the  ancestor  by  a  second 

wife,  ib. 
devise  to  wife  and  heirs  of  her  body  by  the  testator,  t*.,  214 
devise  to  heirs  of  the  body  of  ancestors  who  cannot  inter- 
marry, 214 
devise  to  A.  or  the  heirs  of  his  body,  ib. 
limitation  to,  after  prior  life  estate  to  the  ancestor,  217-224 
(See  Shelley's  Case,  rule  in.) 
when  explained  by  the  testator  to  mean  children,  223,  224 

2.  in  the  case  of  personalty,  239-243 

gift  to  A.  and  the  heirs  of  his  body,  289,  240 

gift  to  A.  for  life,  remainder  to  heirs  of  his  body,  240 

intention  to  create  a  succession  of  estates,  240,  241 
words  of  distribution  superadded,  241 
where  realty  and  personalty  are  ^ven  together,  ib. 
gift  of  annuity  to  A.  and  the  heirs  of  lus  body  creates  base 
fee,  255 
gift  over  in  default  of,  when  they  import  an  indefinite  failure,  384, 
890-396 

HOTCHPOT  CLAUSES, 

oonstruction  of,  435,  436 

HOUSE 

or  messuage,  meaning  of,  65 

HUSBAND, 

and  wife,  gifts  to,  118,  119 

when  included  in  family,  161 

will  not  take  as  next  of  kin  by  statute,  169 


I. 

ILLEGITIMATE  CHILDREN,  126-138 
not  included  under  children,  126 
in  what  cases  they  mav  take,  127 
when  there  is  no  possibility  of  legitimate  children,  ib. 
what  is  sufficient  evidence  of  intention  to  include  illegitimate  children 

180-132  ' 

whether  legitimate  and  illegitimate  children  can  take  together  under  the 

same  description,  132 
whether  future  meptimate  children  can  take,  132-135 
whether  express  rersrence  to  repute  is -necessary,  135 
whether  express  words  of  futurity  arevnecessary,  136 
illegitimate  children  bom  after  the  testator's  death  can  in  no  case  take, 

ib. 
whether  illegitimate  child  en  ventre  at  the  date  of  the  will  can  take  186 

137  ' 

whether  illegitimate  child  en  ventre  at  the  death  can  take,  187,  188 
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IMPLICATION,  411-421 

of  estates  taU,  411,  412 

by  gift  oTer  in  default  of  issue  after  prior  devise  indefinitely  for  life 

or  in  fee,  208,  411 
where  the  failure  of  issue  might  constructively  be  limited,  41 1 
gift  over  in  default  of  issue  of  person  taking  nothing  under  the 

will,  ib» 
an  estate  is  implied  in  remainder,  ib.,  412 

as  between  fatner  and  son  an  estate  tail  is  implied  in  the  father, 
216,  412 

of  life  estates  in  the  case  of  realty,  412,  41 8 

devise  to  heir  at  law  after  death  of  A.  gives  him  a  life  estate,  412 
devise  to  stranger  at  death  of  A.  raises  no  implication,  ib, 
devisee  over  must  be  heir  at  the  time  of  the  devise,  ib, 
devise  at  death  of  A.  to  one  of  several  co-heiresses,  ib, 

■  to  heir  and  others,  ib.,  413 

whether  express  devise  to  A.  bars  implication,  413 
distributive  construction  of  gift  at  death  of  A.,  ib, 
mere  postponement  of  vesting  raises  no  implication,  ib, 
effect  of  a  residuary  devise,  t6. 

of  life  interests  in  personalty,  413,  414 

gift  of  personalty  to  next  of  kin  at  death  of  A.,  414 

a  less  ngid  rule  applies  to  personalty,  ib, 

effect  of  express  life  interest  in  certain  events,  ib, 

residuary  bequest,  ib, 

ffift  if  A.  dies  under  twenty-one  to  B.  raises  no  implication,  ib, 

of  absolute  interests,  415-417 

devise  to  A.  till  twenty-one,  and  if  he  dies  under  twenty -one,  OTer, 

415 
general  intention  that  devisee  was  to  take  absolutely,  ib, 
gift  to  A.  till  twenty-one  for  himself  and  another,  ib, 
"     -    A.  absolutely,  and  if  he  dies  without  children,  over,  416 
^— -  A.  for  life,  and  if  he  dies  without  children,  over,  ib. 
gift  to  A.  to  dispose  of  at  his  death  among  a  class,  417 
power  to  appoint  to  children  is  in  effect  a  trust,  ib. 

of  cross-remainders,  417-420 

devise  to  several  in  tail,  followed  by  gift  in  default  of  such  issue  in 

tail,  417 
immaterial  whether  the  gift  is  limited  as  a  remainder  or  reversion,  ib, 
gift  over  in  default  of  issue  living  at  ancestors'  deaths,  418 
whetiier  cross-remainders  limited,  in  certain  events,   bar  implica- 
tion, ib. 
cross-remainders  implied  between  persons  taking  different  interests, 

419 

— • tenants  for  life,  ib, 

'  ■ —  families  where  the  limitations  are 

for  life,  with  remainders  to  children,  ib. 
not  implied  so  as  to  divest  vested  interests,  ib. 
whether  cross-limitations  may  be  implied  where  contingent  interests 
are  given  over  if  all  the  legatees  die  before  vesting,  i6.,  420 

by  reference  to  a  prior  gift,  403 

by  recital,  420,  421 

that  a  person  is  entitled  under  another  instrument,  420 

of  a  supposed  gift  by  the  will,  ib. 

ffft  in  addition  to  a  supposed  gift,  ib. 

there  must  be  nothing  to  which  the  recital  can  refer,  421 

recital  wUl  not  cut  down  a  prior  gift,  ib. 

INACCURATE  DESCRIPTION  (see  Desceiption,    Mistake),    23,    24,  25, 
111-116 
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IN  ADDITION, 

gifts,  to  prior  supposed  gift,  420 

whether  gift,  is  liable  to  restriction  of  prior  gift,  89^  40 

IN  CASE  OF  DEATH, 

gift  over  (see  Gifts  ovek),  336-338 

INCLUSION 

of  particular  things  in  a  residue,  effect  of,  89 

INCOME,  '^ 

gift  of,  for  maintenance,  vests  absolutely  as  it  accrues,  53 

of  severed  fund  passes  to  legatee,  55,  56 

specific  legacy  carries,  52 

contingent  residuary  bequest  carries,  61 

gift  of,  when  it  passes  the  absolute  interest,  243,  244 

part  of  annual,  of  a  fund,  effect  of,  257 

intermediate,  effect  of  upon  vesting,  275-279 

See  Capital  and  Income,  Rents  and  Pbofits,  Profits,  Tenant  fob 
Life,  and  Remainderman 

INCONSISTENCY, 

in  description.     (See  Description.) 

of  two  inconsistent  gifts,  the  later  prevails,  425 

devise  of  same  property  to  two  persons  in  fee,  ib. 

devise  of  same  property  with  and  without  words  of  limitation,  ib, 

gifts  of  whole  estate  and  residue,  ib, 

gifts  of  residue  and  remainder,  426 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  ib. 

argument  in   favour   of  revocation   is    stronger   as   between  will  and 

codicil,  ib, 
(See  Revocation,  422-424.) 

INCORPORATION, 

what  may  be  incorporated,  1 

of  will  where  there  is  only  one  will,  1 

of  will  and  codicils,  2 

document  not  in  existence  may  not  be  incorporated,  2,  8 

INCREASE, 

in  value  of  specific  bequest  passes  with  it,  25 
of  rents  and  profits  given  to  charity,  188,  189 

INDEFINITE  FAILURE  OP  ISSUE, 

what  imports,  884-896.    (See  Death  without  Ibsub.) 

INFANT, 

interest  on  legacy  to,  when  payable,  54 

INSOLVENCY, 

meaning  of,  321,  322 

INTEREST  IN  LAND, 

within  Mortmain  Act,  what  is,  191-194 

INTERMEDIATE  RENTS,  50-53.     (See  Rents.) 

m  TERROREM, 

conditions,  what  are,  31 2- 81 4 

doctrine  of,  whether  it  applies  to  conditions  precedent,  813 

INTEREST, 

on  legacies,  53-57 
where  no  time  of  payment  is  fixed,  runs  from  the  end  of  a  year,  58 
on  legacy  payable,  out  of  assets  "  when  received,"  ib, 
on  legacy  charged  upon  personalty  and  a  reversion  in  realty,  ih, 
on  legacy  charged  on  a  fund  wholly  reversionary,  54 
when  the  testator  is  in  loco  parentis,  %b. 


528  INDEX. 

INTEREST— con^twi^. 

when  the  legatee  is  an  infant  and  maintenance  is  given,  54 
on  legacy  in  satisfaction  of  a  debt,  ib. 
on  legacy  payable  at  a  futnre  day,  ib. 
when  a  time  of  payment  is  fixed,  mns  from  there,  ib. 
when  the  le£;atee  is  an  infant  and  the  testator  is  in  loco  parentis,  55 
when  there  is  a  general  intention  to  provide  maintenance,  ib. 
nnder  Lord  Cranworth's  Act,  ib. 
on  severed  fund,  ib.,  56 
fatnre  gift  of  principal  and  interest,  66 
when  the  legacy  is  given  over  upon  a  contingency,  ib. 
legacy  charged  on  land  only,  carries  from  the  death,  51 

out  of  proceeds  of  land,  from  the  end  of  a  year,  ib. 

gift  of,  58 

on  arrears  of  annuities,  57 

effect  of  gift  of  and  intermediate,  on  vesting,  275-279 

INTESTACY, 

effect  of  reference  to,  169 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  403,  404 

ISSUE, 

I.  Used  as  word  of  purchase 

^ts  to  parents  and  their,  149 

mcludes  all  descendants,  155 

intention  to  keep  estates  in  a  single  line,  ib.,  165 

in  what  case  it  means  children,  155,  156,  224,  225 

of  issue  means  issue  of  children,  156 

lawfuUv  begotten,  ib. 

when  tne  class  is  to  be  ascertained 

when  the  gift  is  substitutionaJ,  156 
in  the  case  of  cross-remainders,  i6.,  157 
when  the  ^t  is  in  remainder,  156,  157 

II.  Used  as  &  word  of  limitation 

in  the  case  of  realty 

devise  to  A.  and  his  issue,  214 

effect  of  words  of  distribution  superadded,  ib.,  215 

rule  in  Wildes  case  applies  to  a  devise  to  several  and  their  issoa 

and  their  heirs  as  tenants  in  common,  215 
devise  to  the  issue  of  a  tenant  for  life,  225-228.  (See  Shellxt's 
CASE,  rule  in.) 

in  the  case  of  personalty 

gift  to  A.  and  his  issue,  242 

effect  of  gift  over  in  default  of  issue,  ib. 

where  realty  and  personalty  are  given  together,  i&. 

intention  not  to  use  it  as  a  word  of  limitation,  ib, 

gift  to  A.  for  life,  remainder  to  his  issue,  i6.,  243 

J. 

JEWS, 

position  of,  as  regards  charitable  gifts,  182,  183 

JOINT  AND  SUCCESSIVE  INTERESTS,  200-208 

JOINT  TENANCY, 

property  held  in,  not  devisable,  6 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  204-206 
what  creates  joint  tenancy,  204 

whether  interests  of  joint  tenants  must  vest  at  same  time,  ib* 
all  and  every,  ib. 
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JOINT  TENANCY  AND  TENANCY  IN  COMMON^con/mwe?. 
what  creates  tenancy  in  common,  204 

Court  leans  to  tenancy  in  common,  ib. 
"to  be  divided,"  "equally,'*  "between,"  '* respectively,"  ib, 
share,  participate,  ib. 

where  some  take  vested,  some  contingent  interests,  ib, 
incidents  inconsistent  with  juint  tenancy,  205 
^  gift  over  on  death  without  issue  to  member  of  the  class,  ib. 

power  to  appoint  in  tenancy  in  common,  ib. 
executory  trust,  ib, 
direction  to  secure,  ib. 

issue  substituted  for  parents  take  jointly,  ib. 
uuless  there  are  woros  of  severance  applicable  to  issue,  206 
as  regards  issue  substituted  joint  tenancy  is  severed,  i&. 
See  SuKVivoRSHiP,  Implication  of,  betwben  Annuitants,  267-260 


L, 
LANDS  NOT  SETTLED, 
devise  of,  70,  71 

LAPSE, 

whether  a  gift  to  A.  or  his  executors  will  fail  by,  178,  444 

will  not  m^e  a  ^t  over  bad  in  itself  valid,  826 

effect  of,  upon  gifts  over,  885,  886 

doctrine  of,  442 

applies  to  a  power  of  appointment  exercised  by  will,  ib, 

whether  legacies  to  creditors  are  subject  to,  ib.,  448 

declaration  against,  effect  of,  443 

interests  of  persons  to  take  in  dofatdt  will  not  fail  by  death  of  donee  of 

power,  ih. 
nor  interests  in  remainder  by  death  of  tenant  for  life,  ib.,  444 
where  the  absolute  interest  is  settled,  444 
charges  will  not  fail  by  death  of  devisee  charged,  ib. 
effect  of  the  Wills  Act  upon,  ib.,  445 
doctrine  of,  in  cases  of  gifts  to  a  class,  445 

person  incapable  of  taking  at  the  death  is  not  a  member  of  the  class,  446 
revocation  of  share  of  member  of  the  class  will  not  cause,  ib, 

S'ven  to  individual,  ib. 
^  as,  447 

gift  to  persona  '*  before-named ''  is  not,  ib, 
whether  gift  to  a  class  and  an  individual,  where  the  latter  dies,  lapses  as 

regards  his  share,  ib.,  448 
See  Resulting  Trusts,  449 

LAPSED  LEGACIES, 

where  they  will  not  pass  under  residue,  94 

LAWFUL  HEIRS, 

devise  to  A.  and  his,  creates  fee,  207 

LEADING  WORDS 

of  description,  what  are,  24,  25,  115,  116 

LEASE, 

acceptance  of  new,  when  it  works  ademption,  44 

LEASEHOLDS  FOR  LIVES, 

effect  of  general  devise  on,  71,  72 

LEASEHOLDS  FOR  YEARS, 

are  not  within  Statute  of  Uses,  280,  231 
effect  of  general  devise  on,  72-74 
what  woras  will  pass  them,  78 

M   M 
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LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  108 

LEASING  POWER, 

effect  of,  on  devise  to  trustees  in  fee,  232 
what  is  a  general,  ib, 

LEAVING  CHILDREN, 

construction  of  gift  over  upon  death  without,  881,  382 

LEAVING  ISSUE, 

gifts  over  upon  death  without,  when  they  import  an  indefinite  failure,  390 

LEGACIES, 

when  payable,  53 

for  Ufe  with  remainder,  57 
meaning  of  the  word 

applies  primarily  to  pei*sonalty,  63 

wnen  it  refers  to  realty,  ib. 

includes  annuities,  64 
interest  on  (see  Interest),  53-56 
abatement  of  (see  Abatement),  459,  460 
specific  (see  Specific  Legacy),  27-35 

LEGACY  DUTY, 

what  is  a  gift  free  from,  57 

on  charitable  legacy  can  only  be  paid  out  of  pure  personalty,  194 

table  of  (see  Appendix),  496 

LEGAL  ESTATE, 

whether  it  passes  under  securities  for  money,  62 

.i^_  money  on  security,  ib. 

in  trust  and  mortgage  estates,*  when  it  passes  by  general  words,  75-77 

whether  devise  to  a  college  carries,  198 

whether  devise  on  secret  trust  for  charity  carries,  198,  199 

when  trustees  take  (see  Trustees),  229-234 

LEGAL  REPRESENTATIVES,  175-178.    See  Representatives 

LEGATEE, 

who  may  be,  18-20 

LIFE  INTEREST, 

devise  without  words  of  limitation  before  Wills  Act  passes  on,  208,  209 
effect  of  gift  at  the  death  of  the  legatee  in  creating,  327,  337 
implication  of  (see  Implication),  412—414 

LIMITATIONS 

and  conditions  distinguished,  262,  263 

what  cannot  be  the  subject  of  successive,  826,  327 

legal  remainders  and  executory  interests,  327,  328 

in  remainder  and  subject  to  a  term,  328 

ulterior  and  alternative  to  void  limitations,  297,  329,  330 

when  contingency  runs  through  a  series  of,  330,  331 

LIMITATION— WORDS  OF, 

what  are  to  pass  the  fee,  207 — 228 

devise  to  A.  and  his  heirs,  207 

A.  and  his  lawful  heirs,  ib. 

-  A.  and  his  executors,  ib. 
when  the  fee  will  pass  without  (see  Fee  Simple),  208-212 
what  are,  to  pass  an  estate  tail  (see  Estate  Tail),  212-215 

heirs  of  the  body,  issue,  212 

heirs  male,  ib. 
words  occasionally  used  as,  21 5- -21 7 

child,  son,  215 

eldest  son,  216 
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LIMITATION-WOKDS  OT^<»ntinued. 

children,  t6.  (see  Wild's  Case,  rule  in),  217 

superadded, 

in  a  devise  to  A.  and  the  heirs  of  his  body,  212 

to  several  and  their  issue,  214,  215 

to  A.  for  life,  remainder  to  his  heirs,  219,  220,  221 

inconsistent  with  descent  nointed  out  by  first  words,  222,  227 
when  the  limitation  is  to  tne  Jieir  of  the  tenant  for  life,  224,  225 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  226-228 

in  bequests  of  personal  estate,  239-243 
executors,  239 

heirs  and  heirs  of  the  body,  239-241 
issue,  241-243 

when  the  word  survivors  is  used  as,  353 

effect  of,  upon  gifts  in  default  of  issue  to  survivors,  394 

LINEAL  HEIR  MALE 

must  trace  descent  through  males,  164 

LIVE  AND  DEAD  STOCK, 
meaning  of,  63 

LOCALITY, 

gift  of  things  in  a,  91,  92 

LOCKE  KING'S  ACT  (see  Exoneration  of  Mortgaged  Property),  46-60 

LONDON, 

gift  to  hospitals  of,  construction  of,  181 

LONG  ANNUITIES, 
bequest  of,  80 

M. 
MAINTENANCE, 

when  interest  will  be  allowed  for,  65 

gift  of  annual  sum  for,  ceases  with  minority,  260,  261 

intermediate  interest  for,  effect  of  upon  vesting,  276 

trust  for,  whether  it  passes  to  creditors  on  bankruptcy,  819,  320 

MANAGEMENT  AND  DISPOSITION, 
power  of,  distiuguished,  235 

MANAGER, 

request  to  employ  a  person  as,  248 

MANDEVILLE'S  CASE, 
rule  in,  165,  166 

MARITAL  RIGHT, 

what  words  will  exclude  (see  Conditions),  322-325 

MARRIAGE, 

estate  to  arise  upon,  of  tenant  for  life  when  vested,  269,  270 

gift  to  be  paid  upon,  is  contingent,  274 

effect  of  gift  of  intermediate  income,  275 

gift  upon,  construed  as  gift  at  twenty-one  or  upon  marriage  under  twenty- 
one,  ib. 

condition  requiring,  with  consent  of  several  persons  becomes  impossible  by 
death  of  any,  309 

conditioDs  in  restraint  of  (see  Conditions),  311-315 

gift  over  upon,  without  Consent  limited  to  minority,  342 

MARRIED  WOMAN 

cannot  elect  in  respect  of  her  reversionary  interest,  10 
power  vested  in,  v^en  executed  by  general  words,  79 

MARSHALLING,  463-465 

in  what  cases  the  assets  will  be  marshalled,  468 

M  H  2 
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BIARSHALLING— ami  nued. 

between  legatees  and  heir  or  devisee  charged  with  debts,  468 

legatee  and  devisee  of  mortgaged  lands,  ib. 

legatee  and  residuary  devisee  assets  not  marshalled,  ih, 

legatee  and  devisee  subject  to  a  lien  for  purchase  money,  ib.  464 

legatees  with  and  without  a  charge  on  reiidty,  464 

assets  will  not  be  marshalled  in  favour  of  charity,  ib. 

effect  of  direction  to  pay  chmities  out  of  pure  personalty,  ib.  465 

reserve  pure  personalty  for  charity,  465 

MESSUAGE, 

or  house,  meaning  o^  65 

MINORITY, 

gift  of  maintenance  during,  55 

meaning  of,  273 

gift  of  annuity  during,  260,  261 

MISTAKE, 

in  testator's  belief  will  not  raise  election,  10 
in  description  of  things,  effect  of,  23,  24,  25 
bequest  of  thing  sold  before  the  date  of  the  will,  26 

testator  never  possessed,  ib. 

in  description  of  persons,  110-116 
in  number  of  children,  141 
in  recital  will  not  alter  the  gift,  421,  424 

in  testator's  belief,  will  not  cause  revocation  of  or  addition  to  a  legacy, 
424 

MOIETY, 

when  it  will  pass  the  fee,  209 

MONEY, 

what  it  includes,  58-62 

when  it  will  j^ass  the  residuary  personalty,  59,  60 

"due  and  owing  at  my  decease,  '  what  it  includes,  60 

in  the  funds,  ib. 

securities  for,  ib.,  61 

on  security,  whether  it  passes  the  legal  estate,  61 

MORTGAGE, 

beneficial  interest  in,  when  it  passes  by  ffeneral  words,  75 
legal  estate  in,  when  it  passes  by  general  words,  75-77 
exoneration  of  (see  Exoneration)*  46-50 
power  to,  involves  power  of  sale,  470 

MORTMAIN, 

gifts  in  (see  Charity),  190-198 

MOTIVE, 

distinguished  from  trust,  258,  254 

equal  legacies  given  from  same,  are  substitutional,  89 

"MY," 

effect  of  word  in  excluding  property  subject  to  a  power,  81 
making  legacy  specific,  28,  29 


N. 

NAME, 

when  it  prevails  over  the  description,  115,  116 
condition  of  taking  a  particular,  316 
devise  to  heir  of  a  particular,  164 
gift  to  next  of  kin  of  a  particular,  171 
right  to  sue  in  testator's  name,  not  devisable,  6 
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NAMETT, 

whether  it  restricts  large  words,  89 

NEAREST  OF  KIN  (see  Next  of  Kin),  178 

NEAREST  RELATIONS  (see  Relations),  157 

NEPHEWS  AND  NIECES, 
meaning  of^  158,  154 
refers  primd  to  children  of  brothers  and  sisters,  inclnding  the  half-blood, 

158 
in  what  cases  a  wife's  nephew  may  take,  ib. 
in  what  cases  grandnephews  may  take,  154 
whether  gift  to,  raises  eqaivocation  between  nephews  proper  and  wife's 

nephews,  114 

NEXT  HEIR  MALE, 

when  it  is  a  word  of  limitation,  224 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  of,  177 

NEXT  OF  KIN, 

beqnests  to,  168-175 

meaning  of,  168 

selective  power  to  appoint  to,  169 

ex  parts  mcUemA,  iS. 

eifect  of  reference  to  the  statute  or  intestacy,  ib, 

husband  or  wife  do  not  take  as  next  of  kin,  ib. 
'    intention  to  leave  property  to  next  of  kin  not  carried  out,  ib, 

what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 

whether  the  statute  fixes  the  proportions  as  well  as  the  persons,  ib. 
170 

nearest  of  kin  by  way  of  heirship^  170 

in  the  male  line,  171 

of  a  particular  name,  ib. 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  ib. 

meaning  explained  b^  context,  ib.,  172 

of  A.  as  if  she  had  died  unmiarried,  172 

when  the  cUsa  is  to  be  ascertained  (see  Class),  172-175 
election  by, 

title  88,  to  an  intestate  may  raise  election,  11 

of  married  woman,  whose  will  becomes  inoperative  not  put  to  elec- 
tion, 17 
title  as,  in  case  of  intestacy, 

to  intereste  undisposed  of  under  trusts  for  conversion,  100 

how  they  take  property  to  be  converted,  101 

to  accumulations  released  by  stetute,  308 

whether  gift  in  satisfiEKstion  of  all  claims  bars  a  title  as  next  of  kin, 
450,  451 

direction  that  one  of  the  next  of  kin  is  to  take  no  share  is  ineffec* 
tual,  451 

NEXT  SURVIVING  SON, 
meaning  of,  121 

NICKNAMES, 

evidence  of  meaning  of,  admissible,  109,  110 

NIECES, 

meaning  of,  158,  154 

NOR, 

meaning  of  in  condition  precedent,  427 
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NOTICE, 

of  condition,  not  necessary  for  forfeiture,  810 
to  treat,  e£fect  of  upon  conversion,  107, 108 

NOW, 

whether  it  restricts  general  words  to  the  date  of  the  will,  23,  70 
inyefitted,  gift  of  a  sum,  whether  specific  or  demonstrative,  31 

NUMBER 

of  children — ^mistake  in,  141 

0. 
OCCUPATION, 

description  by,  23,  24 

devise  of  use  and  (Mannox  v.  Greener,  14  Eq.  456),  65 

OFFICE, 

gifts  in  respect  of,  when  charitable,  184, 185 

OMISSION.    See  Blanks,  Supplying  Words. 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  9 

ONE 

of  a  class,  gift  to,  120 

OPTION 

to  purchase,  effect  of,  on  a  devise,  106-108 

OR, 

when  changed  into  And, 

in  a  devise  to  A.  and  his  heirs,  214 

A.  or  the  heirs  of  his  body,  ib. 

^t  of  an  annuity  to  A.  or  his  heirs,  257 

m  a  gift  apparently  substitutional,  844 

in  a  condition  precedent  to  vesting,  427 

in  gifts  over,  879,  880 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  879 

—^ — after  devise  for  life  remainder  in 

tail,  ib. 
after  prior  absolute  gift,  ib. 
after  devise  in  tail,  S.  380 

after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  880 
gift  over  upon  death  before  the  tenant  for  life  or  under  twenty-one,  ib. 
or  explained  by  the  context  to  mean  and,  ib, 

ORDER  OF  ASSETS  (see  Assets),  456-463 

OTHERS, 

survivors  when  construed  (see  Sxtrvivobs),  358-858 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  125 


P. 

PAID, 

may  mean  vested,  274 

PARENT  AND  CHILDREN, 
bequest  to,  200-208 

pritnd  facie  gives  concurrent  interests,  200 
gift  to  parent  in  trust  for  herself  and  children,  ib. 
words  of  distribution  applied  to  children  only,  201 
-■ limitation  applied  to  children  only,  i6. 
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PARENT  AND  CmLDUE^—corUimted. 

settlement  directed  of  the  whole  fund,  201 

continning  trust,  ib. 

gift  of  whole  to  the  separate  use,  202 

parent's  interest  only  to  the  separate  use,  tb, 

division  of  the  whole  at  a  particular  time,  ib, 
'  rift  over  of  the  whole,  if  no  ehildren,  ib. 

diildrea  contemplated  as  taking  the  whole,  208 

express  rift  to  afterbom  children,  tb. 

part  of  the  fund  payable  at  a  future  period,  ib. 

gift  to  children  in  unequal  shares  in  certain  events,  i&. 

children  referred  to  as  heirs,  ib. 

effect  of  reference  to  other  gifts,  t&. 

executory  trust,  tb. 
devises  to  (see  Wfld's  Case,  ritle  in),  216,  217 
bequests  to  parent  in  trust  for,  252-254 

PAROL  EVIDENCE, 

when  admissible.     See  Evidence. 

PART, 

devise  of,  when  it  passes  fee,  209 

PARTICIPATE, 

creates  tenancy  in  common,  204 

PARTICULARS, 

enumeration  of,  effect  of  on  large  words,  88,  89,  90 
— specific  enjoyment,  103,  104 

PATENT  AMBIGUITY, 

may  not  be  explained  by  evidence,  22,  110 

PAYMENT 

of  legacies  (see  Interest),  63-67 
death  before,  gift  over  upon,  870-374 
after  a  direct  gift, 
takes  effect  if  legatees  die  before  testator,  870 

die  before  time  of  payment  where  one  i« 

fixed,  ib. 
refers  to  death  before  testator  where  no  time  of  payment  named,  ib, 
after  a  life  interest, 
takes  effect  if  legatees  die  before  tenant  for  life,  where  no  time  of 
payment  is  hxed,  ib, 
where  there  is  a  life  interest  and  period  of  payment)  871 
takes  effect  on  legatee  dyin^  before  testator,  t&. 
when  the  bequest  is  contmgent  upon  attaining  twenty-one,  ib,, 

872 
when  the  bequest  is  vested  to  be  paid  at  twenty-one,  378 
when  the  original  gift  is  contingent  on  surviving  the  tenant  for  life, 
874 

PECUNIARY  LEGACIES, 
include  annuities^  64 

PER  CAPITA  AND  PER  STIRPES  (see  Distribution),  149-162 

PERFORMANCE 

of  conditions,  809,  810,  814,  816,  816 

PERPETUITY,  287-803 

statement  of  the  rule,  287 

gift  to  charity  on  remote  event  is  void  for,  186,  188 

gift  over  of  property  given  to  charity  cannot  be  too  remote,  ib. 

whether  the  rule  applies  to  legal  remainders,  287-292 

remainder  to  unborn  son  olimbom  person  void,  287 


536  INDEX, 

PERPETUITY— co?iii7iM«£. 

the  state  of  things  existing  at  the  death  is  to  be  considered,  292 

the  fact  that  a  woman  is  past  child-bearing  rejected,  t5.,  293 

gift  tending  to  tie  up  property  is  Toid  unless  charitable,  293 

whether  limitations  subsequent  to  an  estate  tail  can  be  too  remote,  f&.,  294 

term  precedent  to  an  estate  tail  may  be  too  remote,  ih. 

concurrent  terms,  ih, 

accumulation  for  payment  of  debts  is  valid,  ib. 

accumulation  till  a  fund  reaches  a  certain  sum,  when  valid,  295 

whether  powers  of  sale  and  leasing  can  be  void  for,  ib. 

gift  to  persons  who  must  be  living  at  the  testator's  death  and  time  ot 

vesting  good,  ?6. 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not  be,  ib., 

296 
gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  296 
whether  bequest  for  life  following  on  life  interests  of  unborn  person  can  be 

valid,  ih. 
limitations  following  upon  void  limitations  are  void,  297 
alternative  contingent  limitations  may  be  ^ood,  ih. 
gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  ib, 
whether  gift  to  an  individual  and  a  remote  class  is  void,  A. 
where  the  shares  of  the  members  of  the  class  can  be  severed,  ib.,  298 
gift  to  a  person  satisfying  a  description  must  be  ascertained  within  limits 

of,  299 
effect  of  the  words  as  far  as  the  rules  of  law  permit,  ih.,  300 
direction  that  peraonalty  is  not  to  vest  in  a  tenant  in  tail  dying  under 

twenty-one,  300 
power  authorising  appointment  void  for,  is  valid  within  the  proper  limits, 

301 
in  case  of  special  powers,  persons  must  be  capable  of  taking  tinder  the 

original  instrument,  ih. 
when  there  is  a  clear  appointment  invalid  restrictions  may  be  rejected,  ib. 
Cypr^  doctrine  (see  CrPKis),  301-803 

PERSONS  DESIGNATE, 

gifts  to  (see  Description),  109-116 

PERSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  66 

PERSONAL  REPRESENTATIVES, 

meaning  of  (see  REPRESENtATivs),  175-178 

PLANT  AND  GOODWILL^ 
meaning  of,  68 

PLATE, 

meaning  of,  62 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  183,  184 

PORTIONS, 

when  younger  children  means  children  entitled  to,  123-125 
vesting  of  (see  Vesting),  281-286 

what  are,  within  the  exception  in  the  Thellusson  Act,  806,  807 
satisfaction  of,  by  legacies  (see  Satisfaction),  43i^434 

**  POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  68 
effect  of  these  words  in  passing  leaseholds,  73 

POSSESSION, 

title  by,  is  devisable,  6 
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POSTHUMOUS  CHILD, 

gift  when  confined  to  (see  Child  en  yentke),  189 

POWER,    . 

distinguished  from  estate,  234,  235 

property,  244,  245 

reserved  bj'  will  to  make  unattested  will  is  bad,  2 

to  convert,  will  not  effect  conversion  till  exercised,  96 

to  appoint  to  pei'sons  as  tenants  in  common,  effect  of  upon  implied  gift  in 

default,  205 
of  advancement,  effect  of,  upon  vesting,  279 
vcMting  of  gifts  under,  286 
selective  to  appoint  to  relations,  construction  of,  158 

next  of  kin,  169 

of  sale,  effect  of  on  estates  of  trustees,  231 

when  executors  take,  284-238 

— —  whether  it  can  be  too  remote,  296 

of  leasing,  effect  of  on  estates  of  trustees,  232 

• what  is  general,  tb. 

of  management  and  disposition  distinguished,  285 
superadded  to  absolute  gifts,  244,  245 

life  interest,  327 

what  will  be  inserted  in  executing  executory  trusts,  409,  410 
execution  of, 

general,  to  survivor  of  two  persons  when  exercisable,  5,  6 
to  be  exercised  in  writing  when  exercisable  by  will,  6,  7 
testamentary  in  all  cases  exercisable  by  will,  ib. 
by  general  words,  77-87 

of  appointing  realty,  77,  78 

I)ersonalty,  78,  79 

where  the  appointor  is  a  married  woman,  79 
effect  of  the  Wills  Act,  83,  84 

general  direction  to  pay  debts,  84 
y  will  made  previous  to  ci*eation  of  the  power,  80,  84,  85 
what  is  a  sufficient  reference  to  a,  80,  81 
what  is  a  sufficient  reference  to  property  subject  to  a,  82,  88 

PRECATORY  WORDS, 

when  they  create  a  trust  (see  Trust),  247-254 

PRE-EMPTION, 

right  of,  must  be  literally  construed,  315 

PREMISES, 

meaning  of^  65,  66 

PRIORITY 

between  legatees  (see  Abatement),  459-462 

PRIVATE  CHARITY, 

gift  for,  is  void,  182 

PROFITS.    See  Rents  and  PROFiTa 

what  are,  accruing  after  death  of  testator, 

bonus  on  shares  declared  before  the  death,  payable  afterwards,  62 
partnership,  declared  after  death  for  a  period  ending  in  lifetime,  ib, 
debts  are,  of  the  year  when  they  are  got  in,  58 

PROPERTY, 

when  it  will  pass  realty,  6^-68 

when  it  will  pass  the  fee,  209 

devise  of,  whether  it  executes  general  power  over  realty,  77,  78 

dintinguished  from  power,  244,  245,  827 

PROVIDE, 

gift  to,  a  school,  195 
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PUBLIC  POLICY, 

conditions  contraTj  to,  yalidity  of,  264,  309-311 

PUR  A  UTRE  VIE, 

ru]e  in  Shellej^'s  ease  applies  to  estates,  218 
gift  in  default  of  issue  of  an  estate,  395 

PURCHASE  MONEY, 

for  land  devised  and  afterwards  sold,  right  to,  107,  108 

PURPOSE, 

gift  for  a  particular,  when  legatee  entitled  absolutely,  254 
adeemed  if  the  purpose  is  satisfied  by  t^tator,  441 


R. 
RAILWAY  SHARES, 
include  stock,  62 

READY  MONEY, 

meaning  of,  60,  61 

REAL  EFFECTS, 

will  pass  realty,  68 

"REAL  ESTATE," 

devise  of,  when  it  carries  leaseholds,  74 

RECEIPT, 

gifts  over,  upon  death  before, 

to  what  period  it  refers,  872 
whether  gift  over  upon  death  before  actual  receipt  is  valid,  374-376 

RECEIPT  CLAUSE, 

effect  of,  on  estates  of  trustees,  230 

■  in  creating  separate  use,  323 

in  creating  restraint  upon  anticipation,  325 

RECITAL, 

implication  by  (see  Implication),  420,  421 

incorrect,  of  gift,  will  not  cut  it  down,  424 

REFERENCE, 

gifts  by,  401,  404 

bequest  of  chattels,  according  to  limitations  of  realty,  vests  in  first 

tenant  in  tail  at  birth,  401 
but  not  in  tenant  in  tail,  whoso  estate  is  defeasible  by  birth  of  iarae 

to  take  under  prior  limitations,  t6. 
right  to  chattels  not  destroyed  bv  disentailing  deed,  ib. 
bequest  of  chattels  to  person  entitled  in  possession  to  real  estate,  ib, 
personalty  to  go  with  a  title,  ib,,  402 

intention  that  a  person  not  in  actual  possession  shall  not  take,  402 
whether  words  as  far  as  the  law  permits  will  carry  on  chattels 

directed  not  to  vest  in  a  tenant  in  tail  dying  under  twenty-one^ 

402 
bequest  in  the  same  manner  as  prior  gifts,  how  hi  they  impart  the 

limitations  of  the  prior  gifts,  403,  404 
whether  gift  upon  trusts  of  a  prior  gift  is  subject  to  same  charges 

as  the  prior  gift,  404 
gift  to  persons  "before  named,"  ib. 
what  is  a  sufficient,  to  a  power,  80,  81 
. to  property  subject  to  a  power,  82,  88 

EFERENTIAL  CONSTRUCTION 

of  gifts  in  default  of  issue,  884-389^ 

(See  Death  without  Issttb.) 
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REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  180 

RELATIONS, 

gifts  to,  157-160 

restricted  to  persons  capable  of  taking  by  statute,  158 

they  take  per  capita  as  joint  tenants,  ib. 

power  to  select  relations  extends  to  all  relations,  ib. 

when  the  class  to  take  is  ascertained,  158-160 
poor  relations,  gifts  to,  whether  charitable,  183,  184 

RELEASE, 

condition  requiring,  construction  of,  315,  316 

RELIGIOUS  PURPOSES, 
gifts  for,  181 

REMAINDERS, 

(See  Limitations,  Executoby  Interests,  Contingent  Remaindebs), 

326-381 
contingent  (see  Vesting),  264-270 
,  whether  they  can  be  too  remote,  287-292 

REMOTENESS, 

(See  Perpetuity),  287-308 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  43.  See  RawliTtson  v.  Eawlinson, 
3  Ch.  D.  302 

RENEWABLE  LEASEHOLDS, 

conversion  of,  into  fee  simple,  effect  of,  108 

RENEWAL, 

fund  for,  right  to,  as  between  tenant  for  life  and  remainderman,  482 
fines  for,  apportionment  of  between  successive  takers,  482,  483 

RENT  CHARGE, 

devise  of,  is  specific,  83 

what  words  create,  254 

distinguished  from  an  annuity,  tb. ,  255 

whether  devise  of,  charges  real  estate,  467 

RENTS  AND  PROFITS, 

devise  of,  when  it  passes  the  fee,  211 

effect  of,  on  specific  enjoyment,  104,  105 

inci-ease  in  value  of,  given  to  charity,  188, 1 89 

apportionment  of,  51,  53 

power  to  raise  sum  out  of,  authorises  sale,  469,  470 

fines  out  of,  to  renew  leaseholds  given  in  succession,  470 

intermediate,  right  to,  50-53 

of  contingent  devises  pass  to  heir  or  residuary  devisee,  51 

of  contingent  residuary  devise  pass  to  heir,  ib. 

of  contingent  residuary  bequest  pass  to  legatee,  ib, 

mixed  fund  of  residue  carries,  52 

apportionment  of,  between  specific  and  residuary  legatees,  ib, 

right  of  devisee  to,  between  death  and  completion  of  sale  of  land 
devised  and  converted  bv  testator,  108 

who  entitled  to,  between  shifting  and  birth  of  issue  to  take,  399 

REPRESENTATIVES, 
meaning  of, 

where  used  as  a  word  of  purchase,  175-178 
primd  facie  means  executors,  175 
where  it  means  next  of  kin,  ib. 
substitutional  gifts  to,  ib.^  176 
may  mean  descendants,  176 
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substitutional  gifts  to,  after  a  life  estate,  176 
effect  of  words  of  distribution,  ib. 
nse  of  executors  in  other  parts  of  the  will,  177 
direction  to  pay  to,  where  executors  are  named,  f&. 
explained  by  other  words,  ib. 
where  used  as  a  word  of  limitation,  239 

REPUGNANT  CONDITIONS, 
(See  Conditions),  816-826 

REQUEST, 

conversion  upon,  96 

RESIDENCE, 

condition  requiring,  811,  816 

RESIDUARY  DEVISE, 
is  specific,  82 

RESIDUARY  LEGATEE, 

effect  of  appointment  of,  68 

**of  all  my  property,"  appointment  of,  64 

RESIDUE, 
gift  of, 

what  is,  88-92 

enumeration  of  particulars  in,  89,  90 

when  specific,  84,  35,  98 

when  it  passes  under  word  money,  59,  60 

**  remaining,"  gift  of,  94 
what  paiDses  under  gift  of,  92-94 

intention  to  exclude  certain  property,  93 

exception  of  certain  property  for  a  j!u1icular  purpose,  ib, 

when  it  will  not  carry  lapsed  legacies,  94 

of  a  residue,  ib, 

whether  gift  of  residue  passes  converted  realty,  98 

accumulations  released  by  statute,  808 

gift  of,  executes  general  power,  84 

whether  it  executes  the  power  in  all  events,  86 
gift  of,  to  executors,  whether  beneficial  or  in  trust,  180 
vesting  of^  ailment  in  favour  of,  277,  279 
whether  it  is  a  legacy,  64 
two  gifts  of,  in  same  will,  effect  of,  426 
gifts  of  remainder  and,  in  same  will,  ib. 
of  a  particular  fiind,  gift  of,  where  void  for  uncertainty,  430 
undisposed  of,  passes  to  next  of  kin,  451,  452 

what  is  a  contrary  intention,  452 

when  there  are  no  next  of  kin  the  executors  take,  452-455 

(See  ExBCUTORa) 

whether  primarily  liable  for  payment  of  debts,  456 

lapsed  share  of  residue  whether  applicable  before  shares  well  dis- 
posed of,  457,  458 
what  is,  as  between  tenant  for  life  and  remainderman,  478-488 

RESPECTIVE, 

stirpital  force  of  the  word,  149,  150 
creates  tenancy  in  common,  204 

REST, 

gift  of  all  the,  passes  realty,  68 

RESTRICTIONS, 

effect  of,  on  prior  absolute  interest,  245-247 
invalid,  when  they  may  be  rejected,  801 
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RESULTING  TRUSTS,  448,  449 

devise  subject  to  a  charge  which  falls  carries  the  whole,  448 

in  what  cases  the  devisee  takes  subject  to  the  charge  or  only  what  remains 

after  satisfying  the  charge,  ib. 
direction  to  pay  a  certain  sum,  ib. 
direction  to  raise  a  sum  disposed  of  in  all  events,  ib, 

for  puri)ose  which  may  fail,  449 

charge  created  by  will  ami  by  a  prior  instrument,  ib. 
devise  subject  to,  and  upon  trusts,  ib. 
exception  of  property  out  of  a  devise,  ib. 

RETAINER, 

right  of,  against  specific  legatees,  44 

REVERSION, 

married  woman  cannot  elect  in  respect  of,  10 
whether  it  passes  under  eeneral  words,  70,  71 
acquisition  of,  in  leaseholds  given  by  the  will,  48,  44 
interest  upon  legacy  chained  upon,  53,  54 

devise  in  defiEiult  of  issue,  when  it  refers  to  failure  of  subsisting  estates, 
895,  396 

REVOCATION,  422-424 

by  alteration  of  estate,  422 

effect  of  section  32  of  the  Wills  Act,  ib. 

it  must  be  reasonably  clear  that  a  bequest  was  meant  to  be  revoked,  428 

gift  to  A.  for  life  with  remainders  with  revocation  of  gift  to  A.,  ib, 

whether  revocation  revokes  executory  gifts  over,  ib. 

gifts  will  not  be  revoked  further  than  is  necessary,  ib. 

of  devise  subject  to  a  charce,  ib. 

revoked  legacy  not  set  up  because  the  attempted  disposition  fails,  ib. 

of  devise  o?  realty  when  personalty  is  given  upon  the  trusts  of  realty,  424 

erroneous  recital  will  not  effect,  ib. 

erroneous  assumption  of  fact  will  not  effect,  ib. 

(See  Inoonsistenot,  425,  426.) 
effect  of^  of  share  of  a  member  of  a  class,  446 

RIGHT  HEIRS   MALE, 
devise  to,  166 

RIGHT  TO  SUE, 

in  testator's  name  not  devisable,  6 

ROMAN  CATHOLICS, 

position  of,  as  regards  charitable  gifts,  182,  183 


S. 
SAID, 

effect  of  the  word  in  substitutional  gifts,  347-849 

SALE,  POWER  OF, 

effect  of,  on  estates  of  trustees,  281 
when  executors  take  a,  284-288 

SATISFACTION,  481-488 
of  portions  by  legacies, 

arises  oetween  a  gift  and  a  promise  to  give,  481 

distinguished  from  ademption,  ib.  482 

covenant  to  settle  for  life  and  absolute  bequest,  482 

effect  of  some  legacies  being  expressly  in,  ib.  433 

effect  of  difference  between  covenant  and  bequest,  433 

land  and  money,  ib. 

portion  and  residue,  ib. 
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contingent  legacy  and  rested  portion,  483 
what  difference  between  covenant  and  will  rebnts,  ib.  434 
effect  of  a  direction  to  pay  debts,  484 
in  the  case  of  strangers, 

only  arises  by  express  declaration,  435 

whether  provision  by  will  is  advancement  in  legatee's  life,  t&.,  436 
of  debts  by  legacies : 

legacy  of  equal  or  greater  amount  satisfies  a  debt,  486 

what  debts  may  be  satisfied,  ib, 

what  legacies  will  work,  487 

effect  of  difference  between  the  nature  of  the  debt  and  legacy,  i6., 

438 
effect  of  direction  to  pay  debts  and  legacies,  438 

— debts  only,  to, 

SEOOKB  C9USINS, 
meaning  of,  154 

SECOND  SON, 

gifts  to,  120,  121 

SECRET  TRUST, 

for  charity,  199 

whether  the  legal  estate  passes,  ib, 

SECURE, 

direction  to, 

effect  of  in  creating  tenancy  in  common,  205 

SECURITIES  FOR  MONEY, 
what  passes  under,  61 
whether  it  passes  legal  estate,  62 

SELECTION, 

when  legatee  has  a  right  of,  25 

SEPARATE  USE, 

what  words  create,  822-824 

effect  of,  on  gift  to  mother  and  children,  202 

remainders  to  the,  on  estates  of  trustees,  230,  232 

settlement  to  the,  will  be  without  power  of  anticipation,  409 

SERVANTS. 

gifts  to,  117 

SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  201 

on  joint  tenancy,  205 

will  not  prevent  lapse  where  an  absolute  interest  is  given  in  the  firrt 

place,  345 
effect  of,  on  prior  absolute  interest,  245-247 
when  confined  to  life  of  a  tenant  for  Ufe,  888 
when  not  carriwi  out  by  the  Court,  408 
how  carried  out  by  the  Court,  ib. 
what  powers  it  will  authorise,  409,  410 

SEVERANCE, 

effect  of,  upon  vesting,  276 

• in  carrying  interest,  55,  56 

of  shares  of  members  of  a  class,  which  is  too  remote,  297,  298 

SHARE, 

devise  of,  will  pass  the  fee,  209 

when  it  creates  a  tenancy  in  common,  204 

will  not  pass  accrued  shares,  867 
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SHARES 

in  pnblic  companies,  when  within  the  Statute  of  Mortmain,  198 
railway,  include  stock,  62 

SHELLEY'S  CASE, 

rule  in,  217-228 

in  the  case  of  realty  : 

limitation  to  heirs  coalesces  with  life  estate  of  the  ancestor,  217, 

218 
the  two  limitations  must  be  in  the  same  instrument,  218 
applies  to  freeholds,  copyholds,  and  estates  pur  autre  vie,  ib, 
applies  where  both  limitations  are  le^l  or  equitable,  ib, 
does  not  apply  where  one  limitation  is  legal  the  other  equitable,  ib, 
does  not  apply  so  as  to  destroy  intermediate  contingent  limita* 

tions,  ib, 
whether  it  applies  where  the  limitation  to  the  heirs  is  conditional 
or  an  alternative  contingent  remainder,  ib. 
application  of,  where  the  limitation  is  to  heirs  or  heirs  of  the  body,  219- 
225 
applies  though  estate  of  the  ancestor  expressly  limited  for  life,  219 
words  of  limitations  superadded  to  the  heirs  are  immaterial^  219, 

220 
words  of  distribution  superadded  to  the  heirs  are  immaterial,  220, 

221 
gavelkind  lands  follow  same  rule,  221 
gift  over  in  default  of  issue  is  immaterial,  ib, 
words  of  limitation  and  distribution  superadded  are  immaterial,  ib,, 

222 
words  of  limitation  superadded  inconslBtent  with  the  course  of 
descent,  222 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs  of  the 

body  who  attain  twenty-one,  224 
application  of,  where  the  limitation  is  to  the  heir,  224,  225 
next  or  first  heir,  224 
limitation  to  the  heir  for  ever,  225 
words  ot  limitation  superadded,  t^. 
where  the  estate  of  the  heir  is  for  life,  ib, 
application  of,  where  the  limitation  is  to  issue,  225-228 
distinction  between  issue  and  heirs,  225 
effect  of  words  of  distribution  superadded,  226 
whether  a  gift  over  in  default  of  issue  is  material,  ib, 
effect  of  words  of  limitation  superadded,  ib. 
whether  the  absence  of  a  ^t  over  is  material,  227 
words  of  limitation  and  distribution  superadded,  ib, 
words  altering  the  course  of  descent,  ib, 
effect  of  the  Wills  Act,  ib,,  228 
effect  of  a  direction  against  alienation,  228 
in  the  case  of  personaltjr,  240-243 

when  tne  limitation  is  to  the  heirs  of  the  tenant  for  life,  240 

effect  of  words  of  distribution,  241 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  241-242 
what  will  convert  issue  into  a  word  of  purchase,  242 
when  realty  and  personalty  are  given  together,  242,  243 
the  rule  applies  to  rent  charges,  255 
how  far  it  applies  to  executory  trusts,  406,  407 

SHIFTING  CLAUSES,  897-400 

operate  upon  a  life  interest  though  it  comes  into  possession  upon  the  event 

on  which  the  estate  is  to  shift,  897 
possession  of  settled  estates  refers  to  possession  under  the  settlement,  ib, 
meaning  of  *<  entitled,"  398 
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SHIFTING  ChAUSm-Hxmtimied. 

where  the  devisee  takes  under  a  re-settlement,  398 

whether  they  take  effect  on  estates  in  remainder,  ib, 

repeated  operation  of,  ib. 

will  not  void  jointures  and  portions  properly  charged,  i6.,  399 

when  estates  under,  go  to  trustees  to  preserve,  399 

who  is  entitled  to  intermediate  rents,  ib, 

estates  directed  to  shift  as  if  deviflee  were  dead  without  issue,  ib,,  400 

SMALL  BALANCE, 

gift  of,  what  it  passes,  94 

SMALL  REMAINDER, 
what  it  passes,  94 

SOLE, 

when  it  creates  a  separate  use,  823,  324 

SON, 

gift  to  "a,"  construction  of,  120 

a  first  or  second,  tb. 

when  used  as  a  word  of  lunitation,  215 

SPECIAL  POWERS, 

execution  of  (see  Powbrb),  80-83 

SPECIFIC  ENJOYMENT 

of  residue  when  tenant  for  life  entitled  to,  102-106 

SPECIFIC  ENUMERATION  OF  THINGS, 
in  residuary  gift  effect  of,  34 
effect  of,  on  specific  enjoyment  by  tenant  for  life,  103,  104 

SPECIFIC  GIFT, 

effect  upon,  of  sale  and  subseauent  purchase  of  similar  thing,  26 
exchange  of  object  of,  before  date  of  will,  ib. 
carries  profits,  52 
what  is  a, 

S'ft  of  stock  in  round  numbers,  27 
rection  to  transfer  stock,  28 
gift  of  stock  on  trust  to  sell  is  specific,  ib, 
rest  of  "  my  *'  stock  makes  prior  gifts  specific,  ib. 

stock  not  in  round  numbers,  ib.,  29 

effect  of  the  WiUs  Act,  29 

gift  of  part  of  a  specific  fund,  ib. 
money  out  of  money,  ib. 

money  out  of  stock,  ib,^ 

direction  to  pay  out  of  a  certain  ftind,  ib. 

whether  a  gift  is  money  out  of  money,  or  money  out  of  stock,  80 
whether  necessarily  subject  to  ademption,  ib.,  31 
gift  of  a  sum  "  invested  "  in  a  particular  way,  31 
of  a  particular  debt,  t5.,  82 

and  gift  of  aliquot  part  of  a  fund,  distinction  between,  82 
gift  of  a  sum  payable  out  of  real  estate,  ib.,  83 
effect  of  directions  in  the  will  on  a,  38 
when  a  gift  of  residue  is,  34,  35,  93,  94 
when  a  gift  of  residue  of  a  specific  fund  is,  85 
exoneration  of  (see  Exoneration),  44,  45 

STAMP  DUTIES, 

tables  of  (see  Appendix),  495,  496 

STATUTE  OF  DISTRIBUTIONS, 
effect  of  reference  to,  169,  170 

STATUTES  cited, 

43  Eliz.  c.  4  (Charitable  Uses),  181,  198 
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6TATUTES  dted—corUinued. 

1  W.  ft  M.  c.  18  (Dissenters),  188 

4  Geo.  2,  c.  28  (Right  to  Distrain),  265 

9  Gea  2,  c.  86  (Mortmain  Act),  190-199 

89  &  40  Oea  3,  c.  98  (Thellosson  Act\  804 

48  Geo.  8,  c.  108  (Chnrch  Bnilding  Act),  199 

55  Geo.  8,  c.  192  (Devises  of  Copyholds),  72 

11  Geo.  4  &  1  Will.  4,  c.  40  (Lord  St.  Leonards'  Act),  451 

2  ft  8  Will.  4,  c.  115  (Roman  Catholics),  188 

1  Vict.  c.  26  (Wills),  (see  copy  of  the  Act,  Appendix),  486 

9  ft  10  Vict.  c.  59  (Jews),  183 

17  ft  18  Vict.  c.  118  (Locke  King's  Act),  46 

22  ft  28  Vict  c.  35  (ReUef  of  Trustees),  285 

28  ft  24  Vict.  c.  145  (Lord  Cranworth's  Act),  56 

80  ft  81  Vict,  c  69  (Locke  King's  Act  Amendment  Act),  46,  49 

88  ft  84  Vict.  c.  85  (Apportionment  Act),  51 

87  ft  88  Vict.  c.  87  (Appointments),  81 

STATUTORY  POWERS, 

effect  of  sale  under,  107,  108 

STIRPES, 

when  distribntion  will  be  hj  (see  Dtstbibutton),  149-152 
whether  distribution  per,  will  be  carried  throughout,  150,  151 
how  ascertained,  152 

when  survlyoTship  will  be  referred  to,  858-858.    See  Sttryivobs. 
when  a  gift  to  person  then  living  will  be  referred  to,  285 

STOCK, 

gifts  of,  when  specific,  27,  28 
when  it  will  pass  as  money,  58 
farming  gift  of,  68 
live  and  dead,  gift  of,  ib. 

STRICT 

entail,  direction  to  make,  effect  of,  407 

whether  it  makes  tenant  for  life  uiumpeachable  for  waste,  409 
settlement,  direction  to  make,  408 

SUBSTITUTION,  842-852 

whether  a  gift  to  A.  or  his  executors  £uls  by  lapse,  178 

gift  in,  does  not  take  effect  if  the  substituted  legatees  fail,  832 

whether  gift  to  A.  or  B.  is,  348 

gift  to  A.  or  B.  as  C.  may  appoint,  i&. 

when  both  original  and  substituted  legatees  must  be  living  at  the  time  of 

distribution,  ib, 
when  "or  "  will  be  changed  into  "and,"  844 
gifts  to  ]^T8ons  then  living,  or  their  issue,  ib, 
distinguished  from  gift  over  at  any  time,  ib. 
— ^^— —  absolnte  gift  with  direction  to  settle,  345 
direct  gift  to  A.  or  his  children,  ib, 
gift  after  a  life  interest  to  A.  or  his  children,  ib. 
whether  substituted  legatees  can  take  for  original  legatees  who  die  in  the 

testator's  life,  ib. 
where  the  original  gift  confined  to  persons  living  at  the  death,  »&.,  846 
whether  there  can  be,  in  respect  of  legatees  dead  at  the  date  of  the  will, 
846 
where  the  original  gift  is  to  named  persons,  ti^. 
where  the  original  gift  Ib  to  a  class,  ib. 
where  substituted  legatees  take  original  shares,  ib. 
gifts  to  parents  then  living  and  the  issue  of  those  dead,  847 

parents  then  living  and  the  chUdren  of  such  of  the  said 
parents  as  shall  be  then  dsad,  ib. 
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SUBSTITUTION— awi^m?/«?. 

gift  to  my  daughters  and  their  children,  i^. 

gift  to  a  class  or  their  issue,  ift.,  848 

where  original  legatees  living  at  date  of  the  will  do  not  sati 

the  words,  848 
gift  to  substituted  legatees  in  an  independent  clause,  ib. 
direction  that  the  legaej  of  a  parent  is  to  go  to  children,  t&. 
issue  to  stand  in  place  of  parent,  ib. 

issue  to  take  share  the  parent  would  have  been  entitled  to,  ib,,  349 
whether  contingency  attaching  to  original  extends  to  sRbstituted  legatees, 
349 
in  the  case  of  original  shares,  850 

substitutional  shares,  t^. 
whether  substituted  legatees  must  surviTe  the  ancestor,  ib.,  851 
whether  original  and  substituted  classes  are  mutually  ezdustve,  851 
where  all  original  legatees  survive^  ib. 
where  none  survive,  ib. 
where  some  survive,  ib.,  852 
when  the  class  of  substituted  legatees  is  ascertained,  352 
whether  substituted  legatees  take  per  ttirpea  or  per  capita,  152 

SUBSTITUTIONAL  LEGACIES,  85-40.    See  CuMmuLTiVE  Legacies. 

SUCCESSIVE   AND    JOINT   INTERESTS    (see   Parent   and   Childrkk), 
200-208 

SUCCESSIVELY, 

devise  to  several  and  their  heirs,  creates  estates  tail,  207 
absolute  interests  cannot  be  given,  827,  828 

SUCH, 

when  it  may  be  rejected,  282,  844,  845 

construction  of,  in  gifts  over  in  de&nlt  of  such  issue,  885,  886 

SUGGESTIONS 

for  preparing  wills,  484-486 

SUPERSTITIOUS  USES, 
what  are,  188 

SUPPLYING  WORDS,  428,  429 
general  rule  as  to,  428 
limitation  to  second  and  other  sons  supplied,  %b. 

daughters  supplied  in  a  settlement,  ib. 

words  without  issue  supplied  so  as  not  to  divest  estates  tail,  ib. 

in  direction  that  estates  are  to  determine  aa  if 

the  tenant  in  tail  were  dead,  817,  818 
without  children  supplied  so  as  not  to  divest  vested  gifts,  429 

SURRENDER 

of  copyholds,  no  longer  necessary,  72 

SURVIVE, 

meaning  o(  853 

SURVIVOR 

of  two  persons,  power  given  to,  when  exercisable  during  lives  of  both.  6L 
6,  85 

SURVIVORS,  858-866 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no  snrviTony 

882 
when  the  word  is  used  as  denoting  the  quantity  of  the  estate,  858 
meaning  of,  ib. 
a  single  survivor  may  take  under  a  gift  to,  ib. 
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when  samvoTS  will  be  constrned  others,  864-858 

gifts  to  seyeral,  and  if  any  die  without  issue,  to  sarvivors,  854 

to  be  paid  at  twenty-one,  and  if  any  die  under  twenty>one,  to 

survivors,  with  gift  over,  ib. 
whether  gift  over  is  material,  ib» 

survivor^ip  between  tenants  in  tail  referred  to  stirpes,  ib,,  855 
gift  over  is  immaterial,  855 
gifts  for  life  and  then  to  children,  if  any  die  without  children,  to 

survivors  for  life,  and  then  to  their  children,  i&. 
gift  over  is  immaterial,  856 
gift  over  after  death  of  survivor,  ib, 

gift  to  survivors  not  subject  to  limitations  of  the  original  shares,  »&• 
general  intention  to  benefit  stirpes,  t6.,  857 
gifts  for  life  and  then  in  tail,  nfts  to  survivors  in  tail,  857 
effect  of  a  direction  to  settle  shares  of  daughters,  ib, 
ffift  to  survivors  subject  to  same  defeasibility  as  original  shares,  ib, 
when  gifts  to,  cease  to  operate,  858-86 1 

period  of  distribution  is  limit  of  defeasibility,  858 

whether  only  aft  is  in  direction  to  pay  or  not,  ib. 

same  rule  appues  to  realty,  ib. 

direct  gift  to  several  or  survivors,  ib, 

payment  postponed,  i6.,  359 

after  a  life  interest,  859 

gift  upon  a  contingency  to  survivors,  ib. 

gift  to  a  surviving  class,  ib. 

what  is  a  contrary  intention,  ib. 

effect  of  powers  of  advancement,  860 

words  of  limitation,  ib. 

gifts  to  be  paid  at  twenty-one,  with  benefit  of  survivorship,  ib. 
effect  of  gift  over  upon  death  of  all  under  twenty-one,  861 

before  tenant  for  life,  ib. 

gifts  to  survivors  upon  death  without  issue,  ib. 
when  the  class  of,  is  to  be  ascertained,  861-866 

where  the  gift  is  upon  death  wiUiout  issue,  861 

whether  the  last  survivor  takes  indefeasibly,  t5.,  862 

whether  the  class  is  to  be  ascertained  when  the  event  happens,  or 

when  the  shares  become  indefeasible,  862 
when  there  is  no  vested  gift,  ib. 
divesting  gift  to  survivors  upon  death  merely,  ib.,  868 
direct  gift  to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  siftvivors,  868 
gift  after  a  life  interest,  and  if  any  die  before  tenant  for  life,  to 

survivors,  ib. 
when  survivorship  is  intended  between  the  legatees,  864 
gift  to  survivors  if  any  die  without  issue  beK>re  the  period  of  dis- 
tribution, ib. 
when  there  is  a  gift  to  issue  if  any  die  leaving  issue,  ib. 
when  the  original  gift  is  to  persons  living  at  we  time  of  dis- 
tribution, ib. 
when  there  is  an  intention  to  divide  the  whole  among  persons 

capable  of  personal  enjoyment,  id.,  865 
general  principle,  865,  866 

when  the  period  of  defeasibility  is  constructively  limited^ 
866 
gifts  to^  in  defiEiult  of  issue,  893,  894 

SURVIVOBSHIP, 

implication  of,  between  annuitants,  257-260 

g^  of  annuity  to  two  persons  for  their  lives,  257, 258 

^— *— ^»— —  to  two  as  tenants  in  common  for  their  lives,  258 

N  N  2 
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SURVIVORSHIP— am<t«M«rf» 

effect  of  gift  over  after  the  death  of  the  sorviyor,  258 

after  the  death  of  all  the  ammitants,  «Bc 
after  death  of  annuitants  and  a  third  person,  t5. 
after  death  of  "  every  "  of  the  annuitants,  ib. 
to  children  of  annuitants,  259 
to  the  heirs  of  the  annuitants,  ib. 
where  the  diiration  of  the  annuity  ia  defined  hy 
the  original  gift,  ib, 
words  amounting  to  a  gift  to  the  survivor,  ift.,  260 
gift  with  benefit  of,  passes  accrued  shares,  868 


TENANCY  IN  COMMON  (see  Joint  Tenancy),  204-200 

TENANT  FOR  LIFE  AND  REMAIINDERMAN 

of  a  residue,  conversion  as  between,  102-106.     See  Conyersion. 
what  is  capital  or  income  between,  478-480 
of  a  residue, 

what  is  residue,  480 

to  what  income  the  tenant  for  life  is  entitled,  480,  481 
apportionment  of  recoveitMl  assets  between,  481 
who  is  entitled  to  puitshase*  money  for  leaseholds  taken  under  compnlaoiy 

powers,  482 
title  to  fund  for  renewal  as  between,  ib. 
apportionment  of  fines  for  renewals  between,  ib,,  483 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  212,  213 

TESTAMENTARY  EXPENSES, 
what  are,  466 
effect  of  chaige  of,  on  real  estate,  476 

TESTAMENTARY  POWER, 

how  exerciseable  (see  Power),  6,  7 

THEN, 

to  what  period  of  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  174,  175 

"then  living,"  286 

stirpital  construction  of,  ib. 

devise  in  default  of  issue  to  persons  "then  living,"  efTeet  o(  883L 
392 

THINGS  IN  A  HOUSE, 
gift  of,  91,  92 

TIMBER, 

when  tenant  for  life  is  entitled  to,  479,  480 

TITLE, 

gift  of  property  in  support  of  a,  effect  of,  401,  402 
executoiy  trust  of  property,  in  support  of  a,  407 

TITLE  BY  POSSESSION, 
is  devisable,  6 

"  TOGETHER  WITH," 

effect  of  words,  in  restricting  large  words,  89 

effect  of  words,  in  making  the  thing  so  giyen  specific,  34  (see  Fkinr  t. 
Park,  8  Ch.  D.  809) 
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TBUST, 

when  it  may  be  deviBed,  7 

what  words  create  a,  247 

precatory  words,  when  they  create,  247-254 

direction  to  be  kind  to,  remember,  provide  for  certain  ^rsons,  247»  248 

the  property  to  be  subject  to  the  trust  must  be  definite,  248 

no  trust  fixed  on  what  the  donee  does  not  dispose  of,  ilf, 

request  to  employ  a  person  as  manager,  ib. 

the  objects  of  the  trust  must  be  definite,  ib.,  249 

precatory  words  explained  by  context,  249 

what  precatory  words  create  a,  tb. ,  250 
what  interest  the  donee  in,  takes,  250-254 

gift  upon  and  subject  to,  250 

gift  upon  condition,  ib, ,  262 

where  the  whole  is  given  in  trust,  250,  251 

words  of  benefit  superadded,  251 

where  the  trust  arises  on  death  of  the  donee,  id.,  252 

when  the  donee  in,  is  an  object  of  the  trust,  252,  253 
motive  distinguished  from,  253,  254 
legacy  to  benefit  legatee  in  a  particular  way,  254 

TETTST  ESTATES, 

when  they  pass  under  general  words,  75-77 

(See  General  Words.) 
TRUSTEES 

of  a  charitv,  gift  to,  whether  charitable,  185 

liabilitv  or,  for  not  converting  property,  105,  106 

when  they  take  lands  devised  to  them  beneficially,  451 

TRUSTEES,  ESTATES  OF,  229-288 

when  they  take  the  legal  estate,  229-231 
effect  of  the  Statute  of  Uses,  229 
devise  on  trust  to  pay  rents,  ib, 

' to  permit  a  person  to  receive  rents,  ib. 

to  permit  a  person  to  receive  net  rents,  280 

devise  to  permit  a  person  to  receive  rents  to  sex^arate  use,  ib, 
tiuat  to  preserve  contingent  remainders,  ib. 
effect  of  a  power  to  give  receipts,  ib, 
trust  to  pay  debts  and  legacies,  ib. 

trust  to  pay  debts  out  of  realty  if  personalty  is  insufficient,  ib. 
leaseholds  for  years  and  copyholds  not  within  the  statute,  ib, 
appointment  under  a  power  to  appoint  the  use,  231 
quantity  of,  231-288 

same  rules  apply  to  copyholds,  leaseholds,  and  freeholds,  281 
devise  in  fee,  with  power  to  sell,  ib, 
direction  to  transfer  copyholds,  ib. 

Sower  of  sale  not  arising  tiU  after  a  life  estate,  ib, 
evise  without  words  of  limitation,  with  power  of  sale,  ib, 
devise  in  fee  tiU  an  infant  attains  twenty-one,  ib. 
devise  in  fee  to  preserve,  td.,  232 

devise  in  fee  on  trust  to  pay  rents  for  life  with  remainder,  232 
effect  of  leasing  power  wnere  the  devise  is  in  fee,  ib. 
effect  of  remainders  to  the  separate  use,  ib.,  283 
devise  in  fee  with  direction  to  pay  debts,  288 
mere  charge  of  debts,  i&. 
general  direction  to  pay  debts  where  the  devise  is  without  words  of 

limitation,  ib. 
devise  without  words  of  limitation  to  pay  debts,  ib. 
effect  of  the  Wills  Act  on,  ib.,  234 
when  they  take  a  power  of  sale  (see  Executors),  284-288 
distinctiou  oetween  estate  and  power,  234 


I 


550  INDEX. 

TRUSTEES  TO  PRESERVE, 
estate  of,  263 
when  estates  directed  to  shift,  pass  to  them,  899 

U 

UNCERTAINTY, 

gift  to  one  of  a  class  is  void  for,  120 

a  family  may  be  void  for,  162 

for  purposes  of  liberality  and  benevolence  is  void  for,  181,  182 

for  charitable  or  other  indefinite  purposes  is  void  for,  186,  187 

of  some  of  my  linen  is  void  for,  429 

of  a  handsome  gratuity  is  void  for,  ib. 

is  not  void  if  testator  supplies  a  measure,  ib.,  430"* 

of  a  sum  not  exceeding  a  certain  amount,  430 

of  residue  when  the  residue  cannot  be  ascertained,  ib. 

the  Court  will  if  possible  ascertain  the  residue,  ib. 

UNDISPOSED  OF  INTERESTS, 

who  is  entitled  to  (see  Nbxt  of  Kin,  Heib,  Resulting  Trust),  450-4  f  5 

UNIVERSITIES 

not  within  the  Mortmain  Act,  197, 198 

UNMARRIED, 

meaning  of,  in  direct  gifts,  119,  120 

gifts  to  next  of  kin  of  A.  as  if  she  had  died,  172 

construction  of  gifts  over  upon  death  unmarried  and  without  issue,  376-3  79 
where  vested  interests  are  given  at  twenty-one,  376 
when  it  may  refer  to  a  second'  marriage,  tb. 
where  the  gift  is  for  life  with  remainder  to  children,  ib.,  877 
in  what  cases  " and  "  will  be  changed  into  "  or,"  378 
when  unmarried  will  mean  not  married  at  the  death,  ib. 
where  the  prior  gift  is  absolute,  ib. 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  70,  71 

USE  AND  OCCUPATION 

of  a  house,  devise  of  (Mannox  v.  "Oreener,  14  Eq.  456),  65 


V. 

VENTRE,  CHILD  IN  (see  Child  in  Ventre),  186-188,  145,  146,  216. 

VERITAS  NOMINIS  TOLLIT  ERROREM  DEMONSTRATIONIST 

where  the  maxim  applies,  112 
VESTED, 

meaning  o(  271 

when  it  means  payable  in  direct  gifts,  272 

in  gifts  to  children  who  survive  their  parentB,  283 

VESTING, 

I.  of  real  estate,  264-270 

^neral  leaning  in  favour  of,  265 

if,  when,  or  at,  import  contingency,  ib. 

distinction  between  a  devise  when,  or  if  the  devisee  ftttains  a  giTen 

age  and  a  proviso  in  a  distinct  sentence,  ib.,  266 
express  direction  as  to,  266 

devise  to  A.  till  B.  attains  twenty*one,  and  then  toB.,  ib, 
— —  A.  for  life,  and  from  and  after  his  death  to  B.,  if  of  age, 
266,  267 
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whether  the  words  from  and  after  are  material,  267 
effect  of  gift  over  upon  death  under  twenty-one  on  prior  contin- 
gent devise,  ib. 
devise  to  dass  who  shall  attain  twenty-one,  ib.,  268 
where  the  contingency  imports  only  the  determination  of  prior  in- 
terests, 268,  269 
limits  of  the  doctrine,  269 
remainder  to  arise  upon  determination  of  prior  estate  by  mairiage  ia 

vested,  ib, 
whether  the  fact  that  the  gift  over  is  to  the  tenant  for  life  and 
others  is  material,  ib. 

II.  of  interest  chaiiged  upon  land,  270,  271 

legacies  charged  on  land  vest  when  they  are  payable,  270 
payment  pos^oned  for  purposes  of  the  estate,  to. 
charge  payable  upon  an  uncertain  event  is  contingent,  ib. 
legacy  charged  upon  real  and  personal  estate  fculows  the  nJes  of 
that  out  of  which  it  is  paid,  270,  271 

III.  of  bequests  of  personalty,  271-286 

rules  apply  to  realty  du*ected  to  be  converted,  271 
express  direction  as  to  vesting,  271-278 

meaning  of  word  **  vest,"  271 

effect  of  gift  over  on  death  before  time  of  vesting,  ib. 

when  vested  means  payable,  ib. 

S'ft  over  upon  death  without  issue  before  vesting,  272 
tares  treated  as  vested  before  the  appointed  time,  ib, 

vested  and  paid  used  interchangeably,  ib, 

direction  to  pay  legacies  at  a  certain  time,  ib, 

effect  of,  where  gift  is  to  children  who  survive  their  parent. 
ib. 

direction  as  to  beneficial  interest,  effect  of^  278 
where  there  is  no  direction  as  to  vesting 

gift  to  contingent  dass  and  class  upon  a  contincency,  278 

contingency  not  imported  into  gift  to  a  single  child,  ib, 

gift  with  direction  to  pay  at  a  given  age,  ib. 

what  is  a  clear  gift,  2/4 

direction  to  accumulate  interest  till  twenty-one,  ib. 

doubtful  cases  may  be  solved  by  reference  to  other  limita- 
tions, ib, 

to  be  paid  may  mean  to  be  vested,  ib. 

gift  to  be  paid  at  a  time  which  may  never  come  is  contin- 
gent, ib, 

effect  of  gift  of  intermediate  income,  275 

gift  upon  marriage  construed  as  gift  at  twenty-one  or  upon 
marriage  under  twenty-one,  ib. 

when  the  only  gift  is  through  the  direction  to  pay,  ib, 

direction  to  pay  after  a  life  mterest,  ib, 

direction  to  pay  at  twenty-one,  ib,,  276 

effect  of  severance,  276 

effect  of  gift  of  intennediate  interest,  ib. 

of  interest  subject  to  charges,  ib. 

for  maintenance,  ib. 

of  interest  till  twenty-one,  and  then  the  capital, 

ib. 

of  interest  till  an  advanced  age  and  capital  not 

till  then,  ib.,  277 

effect  of  discretion  to  apply  all  or  part  of  interest,  277 

where  the  gift  is  a  residue,  ib. 

effect  of  discretion  either  to  apply  interest  or  aocomnlate  it, 
lb. 
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effect  of  diflcretion  to  apply  interest  not  ezoeeding  a  fixed 

sum,  ib» 
gift  of  a  sum  for  maintenance  out  of  the  personal  estate  not 

exceeding  the  interest,  278 
power  to  trustees  to  exclude  any  legatees  from  interest,  Hk 
gift  of  interest  for  part  of  the  period  before  Testing,  tb, 
where  the  gift  of  interest  is  itself  contingent,  ib. 
gift  of  interest  upon  a  legacy  and  upon  a  ftmd  given  to  a 

class,  ib.,  279 
gift  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  270 
effect  of  a  power  of  advancement,  ib. 
fact  that  the  gift  is  of  residue  favours,  ib, 
effect  of  gift  over  before  time  of,  ib» 
effect  of  a  clause  of  accruer,  280 
effect  of  gift  over  upon  death  without  issue  u|>on,  ib.^ 

upon  aeath  under  twenty-one,  without  issue,  ib. 

gift  to  A.  for  life,  then  to  children  at  twenty-one,  and  if  A. 

dies  without  issue  over,  ib. 
gift  to  a  class  when  the  voungest  attains  twenty-one,  ib.^  281 
whether  those  dying  under  twenty-one  take  anything,  2i31 
gifts  to  children  who  survive  their  parents,  281-286 

distinction  as  to  portions  between  settlements  and  wills,  281 

gift  to  children  living  at  their  parents*  death  is  contingent  282 

effect  of  the  word  "  such,"  ib. 

when  it  roav  be  rejected,  ib. 

gift  to  chUdren  surviving  their  parents  explained  by  context, 

t2>.,  288 
effect  of  a  direction  as  to  vesting,  283 

gift  over  in  events,  not  including  death  of  some  of  the  chil- 
dren over  twenty-one  before  their  parents,  t6. 
gift  to  a  class  upon  a  contingency,  to.,  284 
when  the  contingency  will  be  imported  into  the  constitution 
of  the  class,  284 
gift  to  persons  then  living,  285 
gifts  in  default  of  appointment,  286 

where  the  persons  to  take  under  the  power  and  in  default  are 
the  same,  ib. 
direction  against,  of  personalty  in  tenant  in  tail  dying  under  twenty-one,  300 
gifts  over  upon  death  before,  869,  870 

take  effect  upon  shares  of  legatees  dying  before  testator,  869 

refers  to  vesting  in  iaterest,  ib. 

where  it  refers  to  death  before  payment,  ib, 

where  vesting  is  explained  to  mean  payment,  370 

VOLUNTARY  SOCIETY, 

^  to,  whether  charitable,  182 


W. 
WAGES, 

bequest  of  a  yearns,  effect  of,  117 

WASTE, 

in  what  case  tenant  for  life  will  be  made  nnimpeachaUe  for,  408,  409 
tenant  for  life  impeachable  for,  titie  of  to  produce  of  land,  479,  480 

WIFE, 

gift  to  the  testator's,  117 

fraudulent  assumption  of  character  of  (Meluiah  v.  MUton,  3  CL  D.  27)i 
ib. 
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WIYE—conHnued. 

gift  to  the,  of  a  third  perRon,  means  the  wife  at  the  date  of  the  will,  117 

when  a  second  wife  included,  118 

— —  husband  and,  construction  of,  tb,,  119 

whether  included  in  pernons  entitled  under  tlie  statute,  168 

not  entitled  as  next  of  kin  by  statute,  169 

WILD'S  CASE,  RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  215 
devise  to  A.  and  his  children,  216 
devise  to  A.  and  his  children  in  succession,  ib, 
devise  to  A.  and  his  children,  he  having  none,  ib, 
child  in  venire  is  for  this  purpose  non-existent,  ib, 
intention  that  the  parent  was  not  to  take  an  estate  tail,  217 
where  A.  has  children  at  the  date  of  the  devise,  ib, 
whether  the  rule  applies  to  personalty,  ib, 

WILL, 

what  the  word  includes,  1,  2,  64,  65 

condition  not  to  dispute  (see  Conditions),  811,  813 

WILLS  ACT  (see  Appendix),  487 

WITNESS  ATTESTING, 
gifts  to,  19,  20 

Y. 
yOUNGER, 

meaning  of,  121-125 

when  class  o^  children  ascertained,  122,  123. 
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High  Court  of  Justice,  and  on  Appeals  there- 
from, <&c.  With  an  Appendix  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Fornix,  Precedents  of  Pleadings  and  BiUs  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister-atLaw,  and 
Northern  Circuit.    Demy  8vo.    1878.  1^. 

*«*  AU  ttandard  Law  WorJa  are  kept  in  Stock,  in  law  calf  and  other  hinding%. 
[No.  2.]  A 
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AGENCY.— Petgrave's  Principal  and  Agent.— A  Mannal 
of  the  Law  of  PrincipAl  and  Agent.  By  £.  C.  PETGBATE, 
Solicitor.     12mo.    1867.  7t.  6d. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAYE,  Solicitor. 
Demy  12mo.    1876.  Net,  2«. 

Rogers.— Fide  "Elections." 

Russell's  Treatise  on  Mercantile  Agency.— fieoond 
Edition.    8yo.    1873.  14«. 

AGRICULTURAL  LAW.— Addison's  Practical  Guide  to 
the  Agricultural  Holdings  (England)  Act,  1878 
(88  &  89  Vic.  c.  92X  and  Treatise  thereon,  showinf  the  AlterationB 
in  the  Law,  and  containing  many  asefal  Hints  and  Snggestions  as 
to  the  carrying  out  of  the  Provisions  of  the  Act ;  with  Handy  Forms 
and  a  Oarefolly  Prepared  Index.  Designed  chiefly  for  the  nse  of 
Agricultural  Landlords  and  Tenants.  By  ALBEBT  ADDISON, 
Solicitor  of  the  Snpreme  Court  of  Judicature.  1 2ma   1876.  Net^  2s.  M, 

Cooke  on  Agricultural  La^Ar.— The  Law  and  Practioe 
of  Agricultural  Tenancies,  with  Numerous  Precedents  of  Tenancy 
Agreements  and  Farming  Leases,  &c.,  ftc.  By  G.  ¥nD^GROY£ 
COOEJl,  Esq.,  Banister-at-Law.    8Ta   1851.  18s. 

Dixon's  Farm.— Fide  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 
Power  of  an  Arbitrator,  and  the  Law  of 
Submissions  and  Awards:  with  an  Appendix  of 
Forms,  and  of  the  Statutes  relating  to  Arbitration.  By  FRANCIS 
BUSSELL,  Esq.,  M.A.,  Banister-at-Law.  Fifth  Edition.  Boyal 
8yo.     1878.  U  16t. 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

La'W  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  comprising  Courses  of  Beading  for  the 

PreUmhiary  and  Intermediate  Examinations  and  for  Honoun,  or  a 

Pass  at  the  Final,  with  Statute,  Case,  and  Judicature  (Time)  Tables, 

Sets   of   Examination  Papers,   fta,   &c    By  JOHN  FRANCIS 

BUTLIN,  SoUcitor,  &C.    8vo.     1877.  18s. 

"  A  Mnaible  uid  QBefal  guide  for  the  leml  tjra"— &Uoitor»'  Journal 

*'In  supplying  law  students  with  mstenals  for  prepartDg  themselvte  for  exsminstion, 

Mr.  Batlui,  we  think,  has  distanced  all  oompetitoia    The  Tolnme  before  ns  oontshis 

hints  on  readjnff,  a  Tery  neat  sammary  of  law,  whidi  the  best  read  practltioDer  need 

not  despise.    There  are  time  tables  under  the  Judiottore  Act,  and  an  ezoelkot  tabular 

arrangement  of  leading  cases,  which  will  be  found  of  great  sorvioe    ....    Tnitkm 

of  this  kind  will  do  much  to  remore  obstaclea  which  present  themselTes  to  oommandug 

stadenta.  and  when  examinations  are  oTer  the  book  is  one  which  may  be  nsefnlly  kept 

eloBe  at  hand,  and  wiU  well  repay  *noth3g  up.'  "—low  Timu. 

**  Mr.  Jbutlui  devotes  entire  chapters  to  the  oonaidentlan  of  Williams  on  Baal  Property. 
Haynes  on  EquitT,  and  Chitty  on  Oontraots,  in  their  bearings  upon  the  studies  of  the 
articled  derk,  and  nis  recommendations  as  to  thoroughness  of  readingare  Teiy  sound.* 
~~LmB  Maifoxlne. 

Head.~  Fide  <<SUtate8." 

Rubinstein  and  "SATard's  Articled  Clerks*  Hand- 
book.— ^Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Neceesary  for  Entering  into  Articles  of  Clerkship,  pnifiing  toe 
Preliminary,  Intermediate  and  Final  ExaminatJonis  obtaining 
Admission  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Beading  and  Books  to 
be  read  during  Articles.  Second  Edition.   By  J.  S.  BUBINSTEIN 

and  S.  WARD,  SoUdtars.    12mo.    1878.  3s. 

**  No  arUcled  dork  should  be  without  it."  -law  IIbus. 
**  We  think  it  omita  nothing  which  it  ought  to  contain.**— law  Jowjtal, 
*«*  All  aUmdard  Law  Workt  are  kept  in  Stock,  in  law  calf  and  other  bindingi. 
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ARTICLED  CLERKS.-OoiMnued, 

Wharton's  Articled  Clerk's  Manual.— A  MarnuJ 
for  Articled  Clerks :  being  a  oomprehenaiTe  Guide  to  theb  sitooeasful 
EzAmiDAtion,  Admisaion,  and  Practice  aa  Attorneys  and  SoUdton 
of  the  Snperior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
C.  H.  ANDEBSON.    Boyall2mo.     1864.  18«. 

ARTICLES  OF  ASSOCIATION.— Palmer.— Fitfe"  Conveyancing." 

ATTORNEYS^Cordery.— Fide  "SoUcitors." 

Pulling's    Law    of    Attorneys,    General   and   Special, 

Attomeys-at-Law,    Solicitors,    Notaries,    Proctors,    Conveyancers, 

Scriveners,  Land  Agents,  House  Agents,  &c.,  and  the  Offices  and 

Appointments  usually  held   by  them,  &c.      By  ALEXANDER 

PULLING,  Serjeant-at-Law.     Third  Edition.     8vo.    1862.       18«. 

"  It  if  a  laborioos  work,  a  careftal  work,  the  work  of  a  lawyer,  and,  bejond  oomparison, 
the  best  that  has  ever  been  prodaoed  npon  this  BabjeGt**>-Xai0  Timet, 

Smith.— The  La-wyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Business.  By  J. 
0B1*0N  SMITH.     12mo.     1860.  4t. 

AVERAGE.- Hopkins'  Hand-Book  on  Average.— Third. 

Edition.     8vo.    1868.  18«. 

Lowndes'  Law  of  General  Average.— English  and 

Foreign.     Third  Edition.     By  BICHABJD   LOWNDES,  Author 

of  <*  The  Admiralty  Law  of  Collisions  at  Sea."  Boyal8va  1878.   2U 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  Lttboduotion, 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containingthe  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Betuming 
Officers)  Act,  1 876.  By  GEBALD  A.  B.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Fcap.  8vo.  1876.  6t' 6d, 
*'  A  nseftU  guide  to  all  ootioemed  In  Parliamentary  and  Municipal  Elections.*— Xow 

**  We  ahoold  strongly  adTise  any  person  connected  with  elections,  whether  acting  as 
candidate,  agent,  or  in  any  other  capacity,  to  become  possessed  of  this  numnaL" 

BANKING.— ^Valk:er's  Treatise  on  Banking  La^Ar.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  full  Index.  By  J.  DOUQLAS 
WALKER,  Esq.,  Barrister-at-Law.    Demy  8vo.    1877.  lis. 

*The  work  has  been  oareAiIly  written,  and  will  supply  the  want  of  a  compaot  sum- 
mary of  Banking  Law.*— AtUcAor/  Jwtmal, 

**  Pereons  who  are  interested  in  banking  law  may  be  guided  out  of  many  a  dli&cnlty 
oy  consulting  Mr.  Walker's  volume."— Zaw  Times. 

BANKRUPTCY.--Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.     12mo.    1877.  6*. 

Haynes. — Vide  ''Leading  Cases." 

Lynch's  Tabular  Analysis  of  Proceedings  in 
Bankruptcy,  for  the  use  of  Students  for  the  Incorporated  Law 
Society's  Examinations.    Second  Edition.    Sva    1874.         Net^  Is. 

Scott's  Costs  in  Bankruptcy.— Fids  "Costs." 

•  Smith's  Manual  of  Bankruptcy.— A  Manual  relating 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Dedsions. 
By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    12mo.    1878.  M)s. 

%*  The  Supplement  may  be  had  separately,  net^  2s.  6(2. 

*  *  AU  ttandaird  Im  WotJcm  are  kept  in  SU>€k,  in  law  calf  and  other  bindingM, 
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BANKRUPTCY -C!tm«nwd. 

Williams*  Law  and   Practice  in   Bankruptcy: 

oomprifling  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankraptcy 

Kepeal  and  Insolvent  CJourt  Act  of  1869,  and  the  Rules  and  Forms 

made  under  tho«J  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 

WILLIAMS,  of  Unoohi's  Inn,  Esq.,  apd  WALTER  VAUGHAN 

WILLIAMS,  of   the  Inner  Temple,  Esq.,  assisted  by  Framcis 

HalUPIT  Hardoabtlb,  of  the  Inner  Temple,  Esq.,  Barristers-at- 

Law.    8vo.    1876.  1^  8«. 

"  *  WnUams  01  Bankmptqr '  Is  qnlte  sattafsctory."— I«w  Moffogint. 

"  It  would  be  difflcalt  to  speak  In  terms  of  andae  praise  of  the  preeent  work. 

BAR,  GUIDE  TO  THE.— Shear  wood.— rwfc"  Examination  Guides.*' 

BILLS  OF  EXCHANGE— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Esq. 

Barrister-at-Law.    DemySvo.    1878.  12s.  6(2. 

*•*  This  work  is  in  the  form  of  the  Indiaa  Oodes,  betides  the  Bnd^lish  Cases  it  to  noted 

up  with  reference  to  the  French  Law  and  the  German  Ck>de,  aod  on  donUfal  poinu  to 

the  more  recent  American  Oecifiions;  it  also  contains  a  table  of  OTerniled  or  donbted  eases. 

"  Mr.  Chalmers  has  dono  wisely  in  ctftinff  his  book  into  its  present  form,  and  t!io 

plan  thus  well  ooncelved,  has  been  mont  effectually  carried  ont.    As  a  handy  book  of 

referenoo  on  a  difflenlt  and  important  branch  of  the  law,  it  is  most  yaloablo.  and  It  is 

^rfectly  plain  that  no  pains  have  been  spared  tn  render  it  complete  in  every  respeoc 

The  index  is  oopioas  and  well  arranged."— 5oftirday  Review. 

*'  The  book  is  not  only  well  planned,  but  well  executed for  the  rialnjr  genera- 
tions and  for  men  of  business  this  digest  will  be  a  gift  of  no  small  ralae."— iViZZ  i/ai 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  with  references  to  the  law  of  Scotland, 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
RUSSELL,  Esq.,  LL.B.,  one  of  Her  Majesty^s  Counsel,  and  Jndge 
of  County  Courts.    Demy  8vo.     1878.  li.  8s. 

Eddis'  Rule  of  Ex  parte  ^Varing.    By  A.  C.  EDDIS, 

•  B.A.,of  Lineobi'sInnjEanister-at-Law.   Poet8vo.   1876.  iVef,2«.M 
BILLS  OF  SALE. — Cavanagh.— rwfe  **  Money  Securities." 

Millar's  Bills  of  Sale.— A  Treatise  on  Bills  of  Sale,  with  an 

Appendix  containing  the  Acts  for  the  Registration  of  Bills  of  Sale 

Precedents,  &c.  (being  the  Fourth  Edition  of  Millar  and  Collier's 

Treatise  on  Bills  of  Sale).     By  F.  C.  J.  MILLAR,  of  the  Liner 

Temple,  Esq.,  Barrister-at-Law.    12mo.    1877.  12» 

*'  The  original  work  is  brought  down  to  date,  and  the  latoet  cases  are  referred  to  aod 

eoiisldeied.     The  value  of  the  work  is  enhanced  thronghoat  by  carefiil  annotation.** 

— Zato  Magcain$. 

BOOK-KEEPING.— Bedford's  Intermediate  Examina- 
tion Guide  to  Book-keeping.— Second  Edition.  12ma 
1876.  Net,  2«.  W. 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.~And  other  Bailway  and  Canal  Statutes  ;  with 
the  General  Orders,  Forms,  and  Tahle  of  Fees.    Po6t8yo.    1873.    8«. 

CARRIERS.— Bro-wne  on  Carriers.— A  Treatise  on  the  Law  of 
Oanriers  of  Gfoods  and  Passengers  by  Land  and  Water.  With 
Beferences  to  the  most  recent  Americ^  Decisions.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barrister^tt- 
Law,  Registrar  to  the  Railway  Commission.   8vo.   1878.  18«. 

CHANCERY,  and  Vidt  *'  EQUITY.'' 

Daniell's    Chancery    Practice.  —  Sixth    Edition,    by 

LEONARD    FIELD   and    EDWARD    CLENNBLL    DUNN, 

Barristers-at-Law;    assisted  by  W.   H.   UPJOHN,  Stadent  and 

,       Holt  Scholar  cf  Gray*s  Inn,  &&,  &c..  Editor  of  *'  Daniell^s  Forms, 

Third  Edition."     2  vols.     8yo.  {In  preparoiionJ) 

*  All  standard  Law  Worht  are  hspt  in  Stocky  in  law  calf  and  other  Undirngg, 
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CHANCERY-CbnMnttfd. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom ; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  Division  of  the  High  Court  and  of  the  Courts 
of  Appeal  Being  the  Third  Edition  of  **  Daniell*s  Chancexy  Forms." 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Gray's  Inn,  ExhiYAtioner  in  Jurisprudence  and  KomlAU 
Law  in  the  University  of  London,  Holder  of  the  First  Senior  Stu- 
dentship in  Jurisprudence,  Eoman  L«w  and  International  Law 
awarded  by  the  Council  of  Legal  Education  in  Hiury  Term,  1879. 
In  one  thick  voL    Demy  8vo.     1879.  21  24, 

"  Mr.  Upjohn  has  restored  the  Toiumo  of  ChAHoery  Forms  to  tbo  place  it  h«ld  before 
^e  recent  changes,  as  a  trustworthy  and  complete  collection  of  precedents,  it  has 
all  the  old  merite  ;  nothing  is  omitted  as  too  trivial  or  commonplace ;  tho  solicitor's 
clerk  finds  how  to  indorse  a  brief,  and  how,  when  necessary,  to  ^vo  notice  of  action  ; 
and  the  index  to  tho  forms  is  full  and  perspicuoua"—  8»licucr§'  Joumai. 

"■  U  wia  be  as  usefal  a  wurk  to  practitioners  at  Westmliisier  as  It  will  be  to  those  lu 
Lincoln's  Ino."— £<mo  Timtt. 

Haynes'  Chancery  Practice.—The  Practice  of 
the  Chancery  Division  of  the  High  Court  of 
Justice  and  on  Appeal  therefrom,  for  the  use 
of  Practitioners  and  Students. —  By  JOHN  F. 
HATNES,  LL.D.  Author  of  the  "  Student's  Leading  CajBes,'*  &c 
Demy  8va     1879.  IL  5s. 

Morgan's  Acts  and  Qrders,  Fifth  Edition.  1876.— 
The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 
Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 
cature,  particularly  with  reference  to  the  Chancery  Division,  and 
the  Actions  assigned  therato.  With  copious  Notes.  Fifth  Edition. 
Carefully  revised  and  adapted  to  the  new  Practice  by  GEORGE 
OSBORNE  MORGAN.  M.P.,  one  of  Her  Majesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Linoobi's  Inn,  BarrUterat-l^w,  and 
late  Fellow  of  Magdalen  College,  Oxford.  In  1  voL  Deuiy  8vo. 
1876.  IL  10«. 

*'Tbis  edition  of  Mr.  Morgan's  tieatise  most,  we  believe,  be  the  most  popular  with  tho 

profewion.*— law  Tiitut. 
"  This  new  edition  will  maintain  and  enhance  the  hl^h  repntatioa  deservedly  gnlnod 

by  tho  original  work."— law  Magatine  and  Review. 

Morqan  and  Davey's  Chancery  Costs. — Ftek  "Costs. ' 

Peers  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions.— By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,' 

Barrister-at-Law.     Demv  8vo.  1878.  7s.  6ci. 

*'  To  Chancery  practitioners  of  botn  branches  the  volume  will  doubtlesi  prove  very 

uaeftd."~Iaw  Timet. 

CIVIL  LAW. — BoTAryer*s  Commentaries  on  the  Modern 
Civil  Law.— By  Sir  GEORGE  BOWYER,  IJ.CL.,  Royal 
8vo.    1848.  18<. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOVVYEK,  D.C.L. 
Royal  8vo.    1874.  5«. 

Cumin's  Manual  of  Civil  Law,  oontaining  a  Tranaktion 
of,  and  Commentary  on.  the  Fragments  of  the  XII.  Tables,  and 
the  Inslitutcs  of  Justinian  ;  the  Text  of  the  Institutes  of  Gains  and 
Justinian  arranged  in  parallel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpian,  kc  By  P.  CUMIN,  M.A.,  Barrister-at-Law. 
Second  Edition.    Medium  8vo.    1365.  18«. 

Greene. — Vide  ''Roman  Law.*' 
*^*  All  Mtandard  ham  Worki  are  kept  in  Stocky  in  law  ed{f  and  other  hindingi. 
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CIVIL  LAW.-Cbntomeci. 

Mears. — Vide  ^'Boman  Law." 

Voet  Commentarius  ad  Pandectas,  Translated 
into  English.— Part  I.  The  Contract  of  Sale.  (BookzviiL) 
By  SIR  ROLAND  KNYVET  WILSON,  Bart,  of  Ltncoln's  Inn, 
Barruter-at-Law.    Royal  Sva     1876.  Net  \L  It. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7«.  ^d, 

COLONIAL  LAW.— Clark's  Co/onial  Law.— A  Summary  of 
Colonial  Law  and  Practiro  of  Appeals  from  the  Plantatioofl.     Sto. 

1834.  1^  4*. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Bedford.— 

Vi^  "Examination  Guides." 

Powyer. —  Vide  "Constitutional  Ijaw." 

Broom    and    Hadley's   Commentaries  on    the 

Law^s  of  England.— By  HERBERT  BROOM,  LL.D.,  of 

the  Inner  Temple,  Barriater-at-Law ;    and  EDWARD  A.  HAD- 

LET,  M.A.,  of  Lincoln's  Inn.  Barrister-at-Law  \  late  Fellow  of 

Trinity  ColL,  Cambridge.     4  vols.    Svo.      1869.  S^  3«. 

"  lleasn.  Broom  and  Hadley  bave  been  unsparing  in  their  editorial  labovn.    There 

are  abundant  refereooe  notes,  so  that  the  diligent  stadent  can  oonaalt  the  authorities 

if  he  is  80  disposed.    Nothing  that  oould  be  done  to  make  the  work  oaefdl  and  haody 

bM  been  left  undone.  "—Low  JounaL 

Dickson's  Analysis  of  Blackstone's  Commen- 
taries.—In  Charts  for  the  use  of  Students.  By  FREDERICK 
S.  DICKSON.    4to.  ^  10#.  6d. 

COMMERCIAL  LAW.— Levi's  International  Commercial 
Law. — ^Being  the  Principles  of  Mercantile  Law  of  the  following 
and  other  Countries — ^via. :  England,  Scotland,  Ireland,  British 
India,  British  Colonies,  Austria,  Belgium,  Denmai^,  France^  Ger- 
many, Greece,  Italy,  Netherlands,  Norway,  Prossia,  Rnssia,  Spain, 
Sweden,  Switzerland,  United  Stotes,  and  Wttrtemburg.  By  LEONE 
LEVI,  Esq.,  F.S.A.,  F.S.S.,  of  Lincoln's  Inn,  Bairister-at-Law,  &c. 
Second  Edition.    2  vols.     Royal  Svo.     186S.  IL  15<. 

COMMON  LAW,— Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  -which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PRENTICE,  Esq., 
one  of  Her  Majesty's  Counsel.  2  vols.  Bemy  8to.  1879.  S/.  Sf. 
Archibald. —  Vide  "Judges*  Chambers  Practice." 
Chitty.— F4(fe  "Forms."  Foulkes.— Fide  "Action." 

Fisher.— Fide  "  Digests."  Prentice.— Ftcfc  "Action." 
Smith's  Manual  of  Common  Law.— For  Practitioners 
and  Students.  A  Manual  of  Common  Law,  comprising  the  funda- 
mental principles  and  the  points  most  usually  oocurring  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 
Eighth  Edition.    12mo.    1878.  14«. 

COMMONS  AND  INCL0SURE8.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 
including  Public  Parks  and  Recreation  Grounds,  with  yarious  official 
documents  ;  precedents  of  by-laws  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BERS, of  tiie  Inner  Temple,  Esq.,  Bairiater-at-Law.  Imperial 
Svo.    1877.  e«.6<i. 

Cooke  on  Inclosures.— "With  Forms  as  settled  by  the 
Inolosure  Commissioners.  By  G.  WINGROVE  COOKE,  Esq., 
Batrister^t-Law.    Fourth  Edition.    12mo.    1864.  16f. 

%*  All  ttandard  Law  Work»  arek^  in  Stock,  in  law  calf  am 
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COMPANY  LAW.— Finlason's  Report  of  the  Case  of 
Twycross  v.  Grant.    8vo.    1877.  No,  2t.  6d 

PalmeP.— Fidfl  "Conveyancing." 

Palmer's  Shareholders'  and  Directors'  Com- 
panion.— A  Manual  of  every-day  Law  and  Practice  for  Pro- 
moters, Shareholders,  Directors,  Secretaries,  Creditors  and  Solidtoni 
of  Companies,  under  the  Companies*  Acts,  1862,  1867,  and  1877. 
Second  Edition.  By  FRANCIS  B.  PALMER,  Esq.,  Barrister-at- 
Law,  Author  of  '^Company  Precedents."    12mo.    1880.    Net,  28,  6(2. 

Thring.— Fiete  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8vo.     1878.  6s.  6d. 

"An  acquaintance  with  Fearne  ia  indiipenaable  to  a  student  who  desires  to  be 
thorooghly  gronoded  la  the  common  law  relating  to  real  property.  Bach  student  wiU 
find  a  pemaal  of  this  epitome  of  great  Talae  to  him."— low  JowmaJU 

CONSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  L.aw  of  England.— By  Sir 
GEO.  HOWTEK,  B.C.L.  Second  Edition.  BoyalSvo.  1846.   12.  2i. 

Haynes.— Ft(fe  "  Leading  Cases.'* 

CONTRACTS.— Addison  on  Contracts.— Being  &  Treatise  on 

the  Law  of  Contracts.    By  C.  6.  ADDISON,  Esq.,  Anther  of 

the*' Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

of   Her   Majesty's   Connsel,  Becorder   of  Lincoln.    Boyal   Svo. 

1875.  12. 18s. 

"At  preeent  this  la  by  flur  the  best  book  upon  the  Law  of  Oontract  poflsesMd  by  the 
Profetalon,  and  It  la  a  thorooj^y  practical  book.*"— £<m9  Timu, 

Leake  on  Contracts. — An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  editien  of  "  The  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MABTIN  LEAKE,  Barrister-at. 
Law.    1  YoL    Demy  8to.    1878.  12. 18«. 

Pollock's   Principles   of   Contract   at  Law  and   in 

Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 

Validity  of  .A^freements,  with  a  special  view  to  the  comparison  of 

Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 

and  occasionally  to  American  and  Foreign  Law.    Seoond  Edition. 

By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.,  Bazrister-at- 

Law.    Demy  Svo.     1878.  .  IZ.  6«. 

The  Lord  Chief  Juatioe  Jn  his  Jadgment  In  MetrcpoUtan  Raiheap  (Mmpai^f  t.  Bro(P' 

dm  and  others^  eald.  "The  Law  is  well  put  by  Mr.  Frederick  Pollock  In  his 

very  able  and  learned  work  on  Contraota."— 2%«  Tbnei, 

"  For  tbe  purposes  of  the  student  there  Is  no  book  equal  to  Mr.  Pollock's."— 2^ 

Mconotmtt.  ...  ..... 

'•  He  has  mcceeded  in  writing  a  book  on  Oontnots  which  the  working  lawyer  will  find 
as  useftd  for  reference  as  any  of  its  predecessore,  and  whloh  at  the  same  time  wiU  gire 
the  student  what  he  will  seek  for  in  vain  elsewhere,  a  complete  ratianah  of  the  law.  — 
Law  Magatine  and  Remeu. 

'*  We  koe  nothing  to  qualify  in  the  praise  we  bestowed  on  the  first  edition.  The  ohapters 
on  unlawful  sod  impossible  agreements  are  models  of  ftdl  and  clear  treatmflnk''~&Md<or«' 
JintnuU. 

Smith's  Law  of  Contracts.— By  the  late  J.  W.SMITH, 
Esq.,  Anthor  of  "Leading  Cases,"  &c.  Seventh  Edition.  By 
VraCENT  T.  THOMPSON,  Esq.,  Bairisterat-Law,    Demy  8vo. 

1878.  1^-  !«. 

**  We  know  of  few  books  equally  likely  to  benefit  the  student,  or  marked  by  such  dla- 
tlngnished  qualities  ot  Inddity,  order,  and  aocaracy  ss  the  work  before  as.'*— iSoHcttors' 
yoamo/,  December  28, 1878. 

*«*  AU itandM-d Law  Worhsaith^tin  Stotk inhwcdifand  other  lnnding9. 
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CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  induding  Proceedings 
preliminaiy  and  subsequent  to  Convictions,  and  the  responsibility 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixtii 
Edition.  By  W.  H.  MACNAMAliA,  Esq.,  Barrister-at-Law. 
Bemy  8vo.    1879.  11.  is. 

Stone.— Vide  "  Petty  Sessions." 

"Wigram. — Vide  "Justice  of  the  Peace." 

CONVEYANCINQ.-Dart.— Fu2e  ''Vendors  and  Purchasers.'* 

Greenwood's  Manual  of  Convey  ancing.^A  Manual 
of  the  Practice  of  Conveyancing,  showing  the  present  Pk«ctioe 
relating  to  the  daily  routine  of  Uonveyanoing  in  SolicitorB*  Offices. 
To  wluoh  are  added  Concise  Common  Forms  and  Precedents  in 
Conveyancing;  Conditions  of  Sale,  Conveyances,  and  all  other 
ABBurances  in  constant  use.  Fifth  Edition.  By  H.  N.  CAPEL, 
B.A.,  LL.B.,  Solicitor.    Demy  8vo.    1877.  I5t. 

"  A.  csrehil  itudy  of  tbeae  pages  would  probably  arm  a  diligent  dark  with  at  uiiidi 
uaeAil  knowledge  as  he  might  otherwise  take  years  of  desultory  questbnlag  and  obaerring 
to  uo(m!Ln.''--8olieitori^  Jommal. 

The  young  solicitor  will  find  this  work  almost  invaluable,  while  the  members  of  the 
higher  branch  of  the  profeesion  may  refer  to  it  with  advantage.  We  have  not  met  with 
any  book  that  ftamiihos  so  simple  a  guide  to  the  management  of  busiiiess  entmated  to 
articled  clerks.** 

Haynes. — Vide  "  Leading  Cases." 

Martin's  Student's  Conveyancer.— A  Manual  on  the 

Prindples  of  Modem  Conveyancing,  illustrated  and  enforced  by  a 

Collection  of  Precedents,  accompanied  by  detailed  Bemarks.    Part  L 

Purchase  Deeds.    By  THOMAS  FBEDEBIC  MARTIN,  SoUdtor. 

Demy  8vo.    1877.  5t,  6d. 

*'  We  have  no  doabt  that  the  student  wQl  find  in  Mr.  Uartin's  treatise  a  good  guide  to 
the  practical  part  of  conreyancing."— Imcr  Timu. 
"  It  should  be  placed  in  the  hands  of  every  student" 

Palmer's  Company  Precedents. — Conveyancing  and 

other  Forms  and  f^eoedents  relating  to  Companies'  incorporated 

under  the  Companies'  Acts,  1862  and  1867.    Arranged  as  follows  : — 

Agreements,  Memoranda  of  Association,  Artides  of  Association, 

Resolutions,  Notices,  Certificates,  Provisional  Orders  of  Board  of 

Trade,  Debentures,  Beconstruction,  Amalgamation,  Petitions,  Orders. 

With  Copious  Notes.    By  FRANCIS  BEAUFORT  PALM^  of 

the  Lmer  Temple,  Esq .,  Barrister-at-Law.  Demy  8va  1877.   IL  5iu 

**  There  had  never,  to  ourknowledge,  been  any  attempt  to  ooiiect  and  edit  a  body  of 

Forms  and  Precedents  ezduslvely  relatiug  to  the  formation,  working  and  wladingHikp  of 

companies.    This  task  Mr.  Palmer  has  taken  in  hand,  and  we  are  glad  to  say  with  much 

success  ....    The  information  contained  in  the  650  pages  of  the  volume  isrvBdersd 

easily  accessible  by  a  .<{ood  and  full  index.    Tne  author  hss  evidently  not  been  spailBg  of 

labour,  and  the  fruits  of  his  exertions  are  now  before  the  legal  profsssion  in  a  work  of  great 

liractical  utility."— Idw  Magazine. 

**  To  those  concened  in  getting  up  companies,  the  asiistance  given  by  Mr.  Bshner 
must  be  very  valnaUe,  because  be  does  not  confine  himself  to  buv  preeedenta,  but  by 
Intelligent  and  learned  oommentaiy  lights  up,  as  it  were,  each  step  tliat  he  takes.  The 
Tolume  before  us  is  vet,  tberefore  a  book  of  precedents  merely,  but,  in  a  greater  or  less 
desree,  a  treatise  on  certain  portions  of  the  Compauies'  Acts  of  18fi*i  and  1867.  There  is  an 
eliU)orate  index,  au«l  the  work  is  one  which  muse  commend  itself  to  the  profession.*'— 
Law  Timet. 

'  *TLe  precedents  are  as  a  rule  exceedingly  well  drafted,  and  adapted  to  oompanieB  for 
almost  every  oouGeivabie  object  80  especially  are  the  forms  of  memoranda  and  articleB 
ol  association;  and  these  will  be  found  extremely  serviceable  to  tbecoaTeyanoBr.  .  .  . 
All  tbe  notes  have  been  elaborated  with  a  thoroug^y  sdentiflc  knowledge  of  tho 
princtples  of  oompaiiy  law,  aa  well  as  with  copious  references  to  the  cases  aubetantiailnir 
the  piinciplea.  .  .  .  >Ve  venture  to  predict  that  his  notes  will  be  found  of  great  utility 
in  guiding  opinions  on  many  complicated  questions  of  law  and  praotice^"— low  jMmai. 

%*  AU  ttandard  Law  Woritareheptin  Stod:,inlawcatf  imd<fAerbindkt^ 
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CONVEYANCINQ.-<^»»»«d- 

Prideaux's  Precedents  in  Conveyancing.— "With 

DiBsertations    on   its  Law  and  Plractice.     Ninth  Editmn.      By 

FREDERICK  PRIDEAXJX,  late  Professor  of  the  Law  of  Real  and 

Personal  Property  to  the  Lins  of  Court,  and  JOHN  WHITCOMBE, 

E8qr8.,Barri8ter8-at-Law.    2  vols.    Royal  8vo.    1879.  8^.  10«. 

"  We  have  been  always  accustomed  to  view  'Prideaux'  as  the  most  useAil  work 

out  on  conveyan<dnff.    It  combines  conciseness  and  clearness  in  its  precedents 

with  aptness  and  comprohenaiveneas  in  its  dissertations  and  notes,  to  a  d^^ree  superior 

to  that  of  anv  other  work  of  its  kind."— Za«  Jwnud,  February  8,  1879. 

•♦  Prideaux  has  become  aa  indispensable  part  of  the  Conveyancer's  library."— ^No<tor<* 
Jowmal. 

"  The  volumes  are  now  something  mors  than  a  mere  collection  of  precedents ;  they 
contain  most  valuable  dissertations  on  the  law  and  practice  with  reference  to  conveyancing. 
These  disBertations  are  followed  by  the  precedents  on  each  subject  dealuwith,  and  are  in 
themselves  condensed  treatises,  embodying  all  the  latest  case  and  statute  law  .  .  .  Having 
regard  to  the  wide  general  knowledge  required  of  all  lawyers  in  the  present  day,  such  a 
work  as  this  must  prove  highly  aoceptable  to  the  whole  Proibaston."— Loio  T^mst. 

COPYRICHT.-Phillips*  Law  of  Copyright.— The  Law  of 
Copyright  in  Worki  of  Literature  and  Art,  and  in  the  AppU- 
cation  of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Lincoln's  Inn,  Esq., 
Bamster-at-Law.    8vo.     1868.  12s. 

•<  Mr.  Phillips'  work  is  at  once  an  able  law-book  and  a  lucid  treatisei  in  a  popular  form 

on  the  rightB  of  authors  and  arti8ts."'Wiiritf . 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  TWrd  Edition.  By 
C.  W.  LOYESY,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  12«. 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  Fniversity 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVEY, 
M.A.,  one  of  Her  Majesty's  Counsel,  late  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills  of  Costs.    8vo.     1865.  1^  Is. 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.  Demy  8vo.  1880.  IL  6s, 
**  Mr.  Scott's  introductory  notes  are  veiy  useful,  and  the  work  is  now  a  compendium 

on  the  law  and  xnuctioe  regarding  costs,  as  well  as  a  book  of  precedents." — Law  TimeSt 

January  8, 18S0 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the   Bankruptcy   Act,   1869.    Royal  12mo. 

1878.  net  8s. 
Summerhays    and    Toogood's    Precedents    of 

Bills  of  Costs  in  the  Chancery,  Queen's 
Bench,  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in  Conveyancing,  Bankruptcy,  the  Crown  Office,  Lunacy, 
Arbitration  tmder  the  Lands  Clauses  Consolidation  Act,  the  Mayor^B 
Court,  London;  the  Comity  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wm.  FRANK  SUMMERHAYS,  Solicitor,  and 
THORNTON  TOOGOOD.    Third  Edition,  Enlarged.    Royal  8vo. 

1879.  1^.  Is. 
"In  the  volume  before  us  we  have  a  very  complete  manual  of  taxation.    The  work  Is 

beautifally  printed   and  arranged,  and  «ach  item  catches  the  eye  instantly."— Zow 
Journal, 
^«*  AU  ttandard  Lata  Workt  art  Jcejpiin  Stock,  in  law  calf  and  other  bindings, 
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COSTS.-CKMMnMd. 

Webster's  Parliamentary  Costs. — Private  Billi, 
Election  Petitioxui,  Appeals,  House  of  Lords.  By  EDWAKD 
WEBSTEBf  Esq.,  of  the  Taadng  and  Ezaminen'  Offioe.  Thizd 
Edition.     Post  8vo.    1867.  20<. 

COUNTY  COURTS.— The  Consolidated  County  Court 
Orders  and  Rules,  1875,  with  Forms  and 
Scales  of  Costs  and  Fees,  as  issued  by  the  Lord 
Ghancdlor  and  Committee  of  County  Court  Judges.  Authorised 
Edition.    Super-royal  Svo.    1875.  Net,  8s. 

Pitt- Lewis'  County  Court  Practice.— A  Complete 
P^tioe  of  the  County  Courts,  including  Admiralty  and 
Bankruptcy,  embodying  the  Act,  Bules,  Forms  and  Costs, 
with  Table  of  Cases  and  Full  Index.  By  O.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Bairister-at-Law, 
sometime  Holder  of  the  Studentships  of  the  Four  Inns  of  Court, 
assisted  by  H.  A.  DE  COLYAR,  of  the  Middle  Temple,  Esq., 
B<uTi8ter-at-Iiaw,  Author  of  "  A  Treatise  on  the  Law  of  Giuaran- 
tees."  ilntheprtatJ) 

CRIMINAL  LAW,— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indictments,  &c,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JEBVIS,  Eso.  (late  Lord  Chief  Justice  of  Her  Miyesty's 
Court  of  Common  JPleas).  Nineteenth  Edition,  including  the 
Practice  in  Criminal  Proceedings  by  Indictment  By  WILLIAM 
BBUCE,  of  the  Middle  Temple,  Esq.,  BarristeNLt-Law,  and 
Stipendiary  Ms^^strate  for  the  Borough  of  Leeds.  Boyal  12mo. 
1878.  12.  111.  6(2. 

Cole  on  Criminal  Informations  and  Quo  War- 
ranto.—By  W.R.  COLE,  Esq.,  Banister«t-Law.  12mo.  1848.  12>. 
Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  28  VicL— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPBENGEL  6KEAVES,  Esq.,  one  of  Her  Majeety^s 
Counsel,  who  prepared  the  Bills  and  attended  the  Select  Committees 
of  both  Houses  of  Parliament  to  which  the  Bills  were  referred. 
Second  Edition.     Poet  8vo.     1862.  16«. 

Haynes. — Vide  "  Leading  Cases." 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq., Bairister-at-Law.  Royal  12mo.   1878.  12.lls.6d. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.    Royal  8vo.      1877.      5/.  15«.  M. 
Thb  treatise  is  so  muoh  more  copious  than  any  other  upcm  all  the  subtjects  oontained 
In  it,  that  It  affords  by  far  the  beet  means  of  acquiring  a  knowledge  of  the  CrimiDal  Law 
in  goneral,  or  of  any  offence  in  particular ;  so  uac  ii  wUl  be  found  peeuliarlj  useful  as 
well  to  ttioae  who  wish  to  obtain  a  complete  knowledge  of  that  law,  as  to  those  who 
desire  to  be  informed  on  any  porticm  of  it  as  oocasicMi  may  require. 

"What  better  Digest  of  Criminal  Law  oonld  we  poasibly  ho|ie  for  than  'Russell  on 
Crimea  ? '  "— >5ir  Jamu  FUi^anus  SUphen*t  9pteeh  on  (MWeation, 

**yo  more  trustworthy  anthorlty.  or  more  ezhanstive  expositor  than  'Bnscell'  can  bs 
eonsolted.**— Xow  MagcunM  and  Rarteto. 

"Alterations  haye  been  made  in  the  arrangement  of  the  work  which  without  intorferinc 
with  the  general  plan  are  sufficient  to  shuw  that  great  care  and  thonj^bt  have  been 

bestowed we  are  amazed  at  the  patience,  industry  and  skill  which  are  exhibited 

ic  the  collection  and  arrangement  of  all  this  mass  of  learning."— 7%e  Timt9. 

CROSSED  CHEQUES  ACT— Cavanagh.— Fitfe  "Money  Securi- 
ties." 
AA^alker.— Fide  "Banking." 
*«*  All  ttandard  Law  Workt  arc  &j4  in  Stock,  in  law  calf  and  otker  oindings* 
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DECREES.— Seton.—FWe  "  Equity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  La^^r 
Directory  for  1880.— For  the  use  of  the  Legal  Profession, 
Public  CompanieB,  Justices,  Merchants,  Estate  Agent^  Auctioneers, 
&C.,  &c  Edited  by  JOHN  THOMPSON,  of  the  Lrner  Temple, 
Esq.,  Barrister-at-Law;  and  contains  a  Digest  of  Kecent  Cases  on 
Costs ;  Monthly  Diary  of  County,  Local  Government,  and  Parish 
Business;  Oaths  in  Supreme  Court;  Summary  of  Legislation  of 
1878;  Alphabetical  Index  to  the  Practical  Statutes;  a  Cofnons 
Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Inoome, 
Wages  and  other  Tables;  Probate,  Legacy  and  Succession  Duties ; 
and  a  variety  of  matters  of  practical  utility.  Published  Annually. 
Thirty-fourtii  Issue.  {Now  ready,) 

The  work  also  contains  the  most  complete  List  published  of  Town  and 
Country  Solicitors,  with  date  of  admission  and  appointments,  uid  is  issued 
in  the  following  forms,  octavo  size,  strongly  bound  in  doth : —         s.    d. 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  intebleaved  for  Attendances  •  .  .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns  5  6 
4.  The  above,  intebleayed  for  Attendances  •  .  .  .80 
6.  Whole  page  for  each  day,  plain .76 

6.  The  above,  intebleayed  for  Attendances         .        .       .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns .....86 

8.  The  above,  inteblsayed  for  Attendances         .       .       .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without   money 

columns .        .  ..•••••      5    0 

The  Diary  eontaint  memoranda  of  Legal  Butinett  throughout  the  Tear, 

"  An  oxcellent  work."— 3ft«  Ttmu. 

"  A  pabllcation  which  has  long  ago  aecarod  to  itself  the  fiivoor  of  the  profesaioii,  and 
which,  M  heretofore,  Jnstifles  by  its  contents  the  title  aaeomed  by  If— lav  JeunuU, 

"  Contains  all  the  infbrmation  which  oonld  be  looked  for  in  such  a  woi'k,and  giTea  it 
in  a  most  convenient  form  and  very  completely.  We  may  onheaitatlngly  recommend  the 
work  to  onr  Tetkden,**— Solicitor^  JoumaL 

**  The  *  Lawyer's  Companion  and  Diary '  ia  a  book  that  ought  to  be  in  the  possession  of 
every  lawyer,  and  of  every  man  of  bnsiness." 

** The  'Lawyer's Companion'  is,  indeed,  what  it  is  called,  tot  it  combines  everything 
required  for  reference  in  the  lawyer's  offloe."— Zaw  3¥nuf. 

"  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— /rirA 
LatP  TSmet. 

*  *  This  work  has  attained  to  a  completeness  which  is  beyond  lUl  ittaiBe."— Jfomliip 

DICTIONARY.— \A^harton's  La"w  Lexicon.— A  Diotionazy  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departments  of  English  Law ;  including  the  Tarioos 
Legal  Terms  used  in  Commercial  Transactions.  Together  with  ao 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maximg 
contained  in  the  Writings  of  the  Ancient  and  Modem  Ck>mmentator8. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIBESS  WILL,  of  the  Middle  Temple, 
£sq.,Banistar-at-Law.    Super  royal  8vo.    1876.  2/.  2s. 

**As  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  editlOB  of 
*  Wharton's  Law  lexicon '  which  Mr.  Shiress  will  has  prodnojed,  moat  saponede  all  former 
Issnes  of  that  well-known  work."— Zoio  MagasHu  and  Seview, 

**  No  law  library  Is  complete  without  a  law  dictionary  or  law  lexieon.  To  the  practi« 
tloner  it  is  always  usefnl  to  have  at  hand  a  book  where,  in  a  snoall  compass,  he  can  fLod 
an  explanation  of  terms  of  infrequent  occnrrenoe,  or  obtain  a  reference  to  statutes  oa 
most  subjects,  or  to  books  wherein  particular  sabjects  are  treated  of  at  ftill  length.  To  the 
student  it  is  almost  indispensable."— Xaw  Timtt, 

%*  AU  ttandard  Law  Worhe  are  kq>t  in  Stock,  in  law  caJlfand  other  Undinge, 
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DIGESTS.— Bedford— Fide  **  ETftminfction  GiudM." 

Chamber's— Ffde  "  Public  Heidth." 

Chitty's  Equity  Index.— Ohitty'a  Index  to  all  the  Reported 
OaBes,  and  Statates,  in  or  relating  to  the  Prinoiplee,  Pleading,  aiid 
Practice  of  Equity  and  Bankruptcy,  in  the  Beveral  Coorto  of  Squi^ 
in  England  and  Ireland,  the  "Pnvj  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAX7LAY, 
Esq.,  Banister-at-Law.    4  vols.    Boyal  8vo.    1858.  7L7m. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Ptivy  Council,  and  in  the 
Courts  of  Common  Law,  Divoroe,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaelmas  Tenn,  1756,  to  Hilary  Term,  1870; 
with  References  to  the  Statutes  and  Rules  of  Court.  Founded  on 
the  Analytical  Digest  by  Hanison,  and  adapted  to  the  present 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wells.  Five  large  volumes,  royal 
8to.    1870.  122.  12(. 

{OotUinued  AnnuaUy.) 
**  Mr.  FUier'B  Digest  it  a  wonderfbl  work.     It  ii  a  mlrade  of  hamsn  lodostiT*''— JA^ 
Juitic4  Wittei, 

"  I  tbink  it  would  be  rery  difficalt  to  improTO  npon  Mr.  Fidier^B  'OoiUBoa  Lev 
Digest.* "— ab*  Jama  Fitsfama  Stephen,  on  Oodljleaaon. 

Leake.— Ffd«  " Real  Property  "  and  "Contracts." 

Notanda  Digest  in  Law,  Equity,    Bankruptcy, 

Admiralty,  Divorce,  and  Probate  Cases.— By 

H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRT 

GREENWOOD,  of  lincohi's  Inn,  Esqra.,  Barristers«t-Law.    The 

Notanda  Digest,  from  the    commencement,  October,   1862,  to 

December,  1876.    In  1  volume,  half-bound.  NO,  BL  8i. 

Ditto,  in  2  yolumes,  half-bound.  Net^  82.  10s. 

Ditto,  Third  Series,  1873  to  1876  inclusive,  half-bound.  NO,  12.  lis.  6d. 

Ditto,  Fourth  Series,  for  1877,  1878,  and  1879,  with  Indexes,  in  1 

volume.  Each,  net,  IL  It. 

Ditto,  ditto,  for  1880,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 

for  insertion  in  Text-Books.      Annual  Subscription,  payable    in 

advance.  Ac<,  21s. 

*«*  The  numbers  are  issued  reguhuly  every  alternate  month. 

Each  number  will  contain  &  concise  analysis  of  eveiycase  reported 

in  the  Law  BaporU,  Law  Journal,  Weekly  Reporter,  Law  Timu,  and 

the  Iruk  Law  Eeportt,  up  to  and  including  the  cases  contained  in  the 

parts  for  the  current  month,  with  references  to  Text-books,  Statutes, 

and  the  Law  Reports  Consolidated  Digest.    An  ALPHABsnoAL 

INDEX  of  the  Bubpects  contained  nr  saoh  humbse  will  form  a  new 

feature  in  this  series. 

Pollock.— F»d«  •'Partnenship.*' 

Roscoe'S.—Fwfe'* Criminal  Law"  and  •NisiPrfus." 

DISCbVERY.— Hare's  Treatise   on  the   Discovery  or 

Evidence. — Second  Edition.    Adi^ted  to  the  Prooedura  in  the 

High  Court  of  Justice,  with  Addenda,  containing  all  the  Reported 

Cases  to  the  end  of  1876.    By  SHERLOCK  HARE,  Banisterat* 

Law.    Po«t8vo.    1877.  12«. 

*'Tlie  book  Is  a  ttaeftU  oontrlbntion  to  onr  text-books  on  pfaoUee."— >AoiMtor^  JomrmaL 

**  We  bave  read  his  work  with  considerable  attention  and  interest,  and  we  can  q>eak  in 

t«ine  of  cordial  praise  of  the  manner  In  wbich  ^e  nev  procednre  baa  been  worked  into 

the  old  material.     ...    All  the  aections  and  ordera  of  the  new  legiabuion  are  rBfarred 

to  in  the  text,  a  ajnopeia  of  recent  caaes  is  given,  and  a  good  index  completaa  the 

volnme."— Law  Timet, 

Seton.— Ficte  "Equity." 

AU  itandard  Law  Worki  are  kept  in  Stock,  in  law  caff  and  other  hMinffi. 
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DISTRICT  REQISTRIES.-Archibald.— Fide  "Judges'  Chambeni 
Practice." 

DIVORCE.— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Bules,  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq.,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 
Recorder  of  Ludlow.  {In  the  Pren.) 

Haynes.— Ft(2e  "Leading  Cases." 

DOMICIL. — Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  Law  of  England,  stated  in  the  form  of 

Rules.— By  A.  V.  DIUEY,  B.C.L.,  Barrister-at-Law.    Author 

of  "  Rules  for  the  Selection  of  Parties  to  an  Action."    Demy  8vo. 

1879.  18». 

"  The  practitfoner  irill  find  the  book  a  thoroughly  exact  and  tnutworthy  aammary 
of  tbe  present  state  of  the  law."— 79k€  Spectator,  Aug^uiit  9tta,  1879. 

Phillimore's(SirR.)  Law  of  Domicil.— Svo.  1847.    9«. 

DUTCH  LAW.— Vanderlinden's  Institutes  of  the  Law^s 
of  Holland.— 8to.    1828.  1/.  18#. 

EASEMENTS.— Goddard's  Treatise  on  the  La-w  of 
Easements.— By  JOHN  LEYBOUBN  GODDAKD,  of  the 
Middle  Temple,  Esq.,  Bairister-at-Law.    Second  Edition.    Demy 

8vo.    1877.  16#. 

"  The  book  Is  invalaable :  where  the  cans  are  eUent  the  author  has  talcsn  pains  to 
aaoeitaiii  what  the  law  would  he  if  brought  into  question."— £aw  JoumaL 

"Nowhere  has  the  subject  been  treated  so  exhanstiyely,  and,  we  may  add,  so  loisntifl- 
cally,  as  by  Jir.  Goddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student 
as  well  as  to  the  library  of  the  practitioner.''— loicr  J^mti, 

ECCLESIASTICAL.  —  Finlason's  Folkestone  Ritual 
Case. — The  Judgment  of  the  Judicial  Committee  in  the  Folkestone 
Ritual  Case,  with  an  Historical  Introduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Banister-at-Law. 
8vo.    1877.  Net,  2s.  (W. 

Phillimore's  (Sir  R.)  Ecclesiastical  Lav^.— The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  Sib 
EGBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.     8vo.    1878-76.  ^  ZL  7s.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  4s.  6<2.,  sewed. 

Stephens.— Kki«  "  Church  and  Clergy." 

ELECTIONS — Bro-wne  (G.  Lathom.)—ricfe"  Registration." 
FitzGerald.— Fide  "Ballot." 
Rogers  on  Elections,  Registration,  and  Election 

Agency. — With  an  Appendix  of  Statutes  and  Forms.    Twelfth 

Edition.    By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Esq., 

Barrister^t-Law.     12mo.     1876.  11.  10s. 

'*The  book  maintains  its  repatatioo  ss  a  well  smoged  msgadne  of  all  the  aathoriUos  oa 

the  subject."— £«io  JoumaL 

"Mr.  Wolferstan  has  added  a  new  chapter  on  election  agency,  which  contains  a  care- 
fal  and  valuable  digest  of  the  dectolons  and  dicta  on  this  thorny  snbject."— iSoZktfors* 
JoumaJ, 

ENGLAND,  LAWS  OF,— Bo-vvyer.— Fide  "Constitutional  Law." 
Broom  and  Hadley.— Fids  "Commentaries." 
Syms'  Code  of  English  Law  (Principles  and  Practice) 
for  handy  reference  in  a  Solicitor's  office.  By  F.  B.  S YMS,  Solicitor. 
12mo.    1870.  16t. 

A  U  standard  Law  WorJa  are  kept  in  Stock ,  in  Uvw  calf  and  otK^  hindin^B, 
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EQUITY,  a'nd  Yidt  CHANCERY. 

Seton's  Forms  of  Decrees.  Judgments,  and 
Orders  in  the  High  Court  of  Justice  andCourts 
of  Appeal,  having  especial  reference  to  the  Ghanoeiy  Division^ 
with  Practical  Notes.  Fourth  Edition.  By  B.  H.  LEACH,  Esq., 
Senior  Begistrar  of  the  Chancery  Division  ;  I*.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq. ;  and  the  late  H.  W.  MAY,  Enq. ;  snc- 
coeded  by  JAMES  EAST  WICK,  of  lincobi's  Inn,  Esq.,  Barristers- 
at-Law.    2  vols,  in  8  purts.    Boyal  Svo.    1877—79.  4k  lOt. 

*«*  VoL  II.,  Parts  1  and  2,  may  be  had  separately,  to  complete 

sets,  price  each  1^  10«. 

«<  Of  aU  the  editions  of  'Seton'  tMs  is  the  best— Solicitor/  JfrnrwA^  November  8, 
1879. 

"  We  can  hardly  apeak  too  highly  of  the  industxy  and  Intelligence  which  have  been 
bestowfld  on  the  prepaiution  of  the  notes."— &>{icitor<'  Journal. 

**  Now  the  book  is  before  us  oomplete ;  and  we  advisedly  say  eomplele,  beoaiue  it 
has  scarcely  ever  been  our  fortune  to  see  a  more  compieU  law  book  than  this.  Sxten- 
alve  in  sphere,  and  exhaustive  ii^  treaUae,  comprehensive  in  matter,  yet  apposite  in 
details,  it  presents  all  the  features  of  an  excellent  work  .  .  .  The  index,  extend* 
ing  over  S78  pages,  is  a  model  of  comprehensiveness  and  accuracy. "—iow/nfrna^ 
November  22nd,  1879. 

Smith's    Manual    of    Equity    Jupisppudenc©.— 

A  Manual  of  Equity  Jnriironidence  for  Practitioners  and  Students, 

founded  on  the  Works  of  Story,  Spence,  and  other  writers,  and  on 

more  than  a  thousand  saheeqnent  cases,  comprising  the  Fon^jamental 

Principles  and  the  points  of  Equity  usually  oocurring  in  General 

Practice.  By  JOSIAH  W.  SMITH,  B.G.L.,  Q.O.   Twelfth  Edition. 

12mo.    1878.  12«.  6d. 

^'Thereisno  disguising  the  truth ;  the  propBrmods  to  use  this  book  is  to  lean  its  page* 
by  beart.*— £av  MagaMim  and  Rmriew. 
'*  It  wUl  be  found  as  useful  to  the  praotltioner  as  to  the  stadent.  *—iSoiiettonr  J&umal, 

EXAMINATION  GUIDES— Bedford's  Guide  to  the  Preli- 
minary  Examination  for  Solicitors.->Fourth 
Edition.  12mo.  1874.  Nei,  S«. 

Bedford's  Preliminary.— Containing  the  Questions  and 
Answers  of  the  Preliminary  Examinations.  Edited  by  E.  H. 
BEDFOED,  Solicitor.    Sewed.  Net,  It. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography, 
Histoiy,  French  Grammar,  and  Arithmetio,  with  the  A^owers. 
Svo.    1875.  18«. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.    1872.  AW,  S«. 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.  12mo.  1875.        Nett2i.6eL 

Bedford's  Intermediate. — Containing  the  Questions  and 
Answers  at  the  Intermediate  Examinationa.  Edited  by  E.  H. 
BEDFOKD.     Nos.lto84.    6d  each.   Nos.  85to4S.    l«.each,JVe^ 

Bedford's  Student's  Guide  to  Stephen's  New- 
Commentaries  on  the  Laws  of  England. 
Demv  8vo.    1879.  12«. 

"  Here  is  a  book  which  will  be  of  the  greatest  servioe  to  students.  It  reduces  the 
'  Commentaries '  to  the  form  of  question  and  answer  .  .  .  We  must  also  give 
the  author  credit,  not  only  for  his  selection  of  questions,  but  for  his  answers  thereta 
These  are  modds  of  fTilness  and  conciseness,  and  lucky  will  be  the  oandklsie  who  can 
hand  in  a  paper  of  answers  bearing  a  close  resemblanoe  to  those  in  the  work  before 
us."— Zow  Jowmalf  March  1,  1879. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy  8to.    1879.  Si.  ed, 

%*  AU  standard  Law  WorJki  are  hept  in  Stodk,  inlawcaHfandotKer  Undinga, 
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EXAMINATION  QUIDES.-Clra«mMd. 

Bedford's  Final.  ^Containing  the  QnestionB  and  Answen  at 
the  Final  Examinations  Edited  by  K  H.  BEDFORD.  Not.  1  to 
88.     6d,  each.    Nob.  84  to  42.     1«.  each,  Net 

Bedford's  Final  Examination  Digest:  containing  a 

Digest  of  the  Final  Examination  Questions  in  matters  of  Law  and 

Procedure  d*itennined  by  the  Chancery,  Queen's  Bench,  Oommon 

Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 

on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 

Conveyancing.     In  1  voL    Svo.    1879.  16s. 

"  Will  furaiah  students  with  a  large  armoury  of  weapons  with  which  to  meet  the 
attacks  of  the  examiners  of  the  Incorporated  Law  Society."— J^w  Timet,  Nov.  8, 1870. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12ma    1877.  6«. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12mo.    1878.  Net,  2i.  6(i 

Butlin.— ride  "Articled  Clerka." 

Dickson's  Analysis  of  Blackstone's  Commen- 
taries.—In  Charts  for  the  use  of  Students.  By  FREDERICK 
S.  DICKSON.    4to.  lOt.  Gd. 

Haynes.— 7t(i0  "Leading  Cases.*' 

Rubinstein  and  Ward.— f'«ie"  Articled  Clerks." 

Shearwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and  Final  and  the 
Universities  La^^v  Examinations.— With  Suggestions 
as  to  the  books  usually  read,  and  the  passages  therein  to  which 
attention  should  be  paid.  By  JOSEPH  A.  SHEAEWOOD,  KA., 
Esq.,  Barrister-at-law,  Author  of  "  A  Concise  Abridgment  of  the 

Law  of  Beal  Property,"  &c.    Demy  8vo.    1879.  6<.  Gd. 

"  A  work  whloh  yrlU  be  Tary  acceptable  to  candidates  for  the  ?ariou8  examlnattooa, 

any  student  of  averac®  intellicenee  who  cooscientioiisly  follows  the  path  and  obeys  the 

lastractions  giyen  him  by  the  author,  need  not  foar  to  present  hlmadf  as  a  «;aiidldate 

for  any  of  the  examinations  to  which  this  book  is  intended  as  a  galde."— Xaw  JourtuU. 

EXECUTORS.— Williams'  Law  of  Executors  and  Ad- 
ministrators.—By  the  Rt  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  late  one  of  the  Jndges  of  Her  Majesty's  Coart  of 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Ksqrs., 
Banisters-at-Law.    2  vols,     itoyal  Svo.    1879.  82. 16f. 

"  A  treatise  which  oocupies  a  unique  position  and  which  is  recognised  by  the 

Bench  and  the  profession  as  having  paramount  authority  In  the  domain  of  law  witii 

which  it  deals.  —Zaw  JoumaL 

EXECUTORY  DEVISES.— Fearne.—Fic^  ''Contingent  Remainders." 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories 
and  Workshops,  'with  Introduction  and  Ex- 
planatory Notes.  Seoond  Edition.  Comprising  the  Factory 
and  Workshop  Act,  1878,  and  the  Orders  of  the  Secretary  of  State 
made  thereunder.  By  GEO.JARVIS  NOTCUTT,  Solicitor,  formerly 
of  the  Middle  Temple,  Esq.,  Borripterat-Law.    12mo.    1879.      9a, 

"  The  task  of  elucidating  the  proyisions  of  the  statute  Ib  done  in  a  manner  that 
leaves  nothing  to  be  desireo."— iBirmtfi^Aam  Dotty  OaxttU. 

FARM,  LAW  OF.— Addison  ;  Cooke.— rids  ••Agricultural  Law." 

Dixon's  Law  of  the  Farm-— A  Digest  of  Cases  connected 

with  the  Law  of  the  Farm,  and  including  the  Agricultural  Customs  of 

EnglandandWales.  Fourth  Edition.  By  HENRY  PERKINS,  Esq., 

Barrister-at-Law  and  Midland  Circuit.    Demy  8vo.    1879.      12.  6«. 

<*  It  is  impoMlble  not  to  be  ttnick  with  the  extraordinary  nseareh  that  must  hare  be«n 
Hied  in  the  oomiillatkni  of  such  a  book  as  th\M,**-^Lav  Journal. 

\*  AU  ttandard  Law  Worhi  are  tot  in  Stocky  in  law  caff  and  oiker  hindinffe. 
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FINAL  EXAMINATION  DIGEST.-Bedford.— Fide  "Examination 
Guides."     , 

FIXTURES.—Amos  and  Ferard  on  Fixtupes.-~S6oond 
Edition.    Boval  8vo.    1847.  16«. 

FOREIGN  JUDGMENTS.— Piggott's  Foreign  Judgments, 
their  effect  in  the  English  Courts.— By  F.  T. 
FIG€K)TT,  M.A.,  LL.M.,  of  the  Middle  Temple,  Bmrister-at-Law. 
Boyal  8vo.    1879.  16«. 

FORMS.— Archibald.— Ftdtf  "Judges'  Chambers  Practice." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  contatning  the  Statutes,  Bules  and  Practioe 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esqr.    Demy  8vo.    1879.  U.  18*. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom ; 
•with  Dissertations  and  Notes,  forming  a  complete  guide  to  the 
Practioe  of  the  Chanceiy  Division  of  the  High  Court  and  of  the 
Courts  of  Appeal.  Being  the  Third  Edition  of  "  Darnell's  Chanceiy 
Forms."  By  WILLIAM  HENRY  UPJOHN,  Es^.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  Exhibitioner  in  Junsprudence  and 
Boman  Law  in  the  University  of  liondon,  Holder  of  the  First 
Senior  Studentship  in  Jurisprudence,  Roman  Law  and  International 
Law,  awarded  by  the  Council  of  Legal  Education  in  Hilary  Term 

1879.  'In  one  thick  vol    Demy  8vo.     1879.  2L  2«. 

"  Mr.  Upjohn  has  restored  the  volume  of  Chaocerr  Forma  to  the  place  it  held  before 
the  Yecent  changes,  aa  a  troRtworthy  and  complete  collection  of  precedenta.  It  has  all 
the  old  mcTlta ;  nothing  is  omiit«d  as  too  trivial  or  commonplace ;  the  aolicitor'a  dvk 
finds  how  to  indorse  a  bri«f,  and  how,  when  necessary,  to  give  notice  of  action;  and  tho 
index  to  the  forma  is  fall  and  perspicuons.  He  has  embodied  in  the  foot-Dotea  the  whole 
of  the  new  practice,  ao  far  as  it  can  affect  the  Chancery  Division ;  and  he  has  pnt  dearly 
and  concisely  the  effect  of  the  decisions  thereon.  We  mnst  not  omit  to  commend  the 
excellent  index  and  the  tables  of  statutes  and  general  rules  which  are  px«fized  to  the 
volume,  and  which  add  greatly  to  its  v«lne  for  practical  purpoaes."— Sotidiorf'  JwarMd, 

**  We  have  had  this  work  in  praotical  nse  for  some  weeks,  and  so  careful  ta  the  noting 
up  of  the  authorities,  so  dearly  and  concisely  are  the  notes  expressed,  that  we  have  found 
It  of  RS  much  value  as  the  ordmary  text  books  on  the  Judicature  Acts  ...  It  v^ill  be  aa 
useful  a  work  to  practitioners  at  Westminster  as  it  will  be  to  those  in  Lincoln  s  Inu.  Tb«i 
iabour  entailed  in  the  compilation  must  have  been  severe,  and  we  venture  to  predict  a 
complete  success  for  this  new  edition  of  an  old  firlend." — Lcae  Timit. 

GAS  WORKS.— Palmer.— FWe  "  Conveyancing." 

HIGHWAYS.-Chambers'  La^w  relating  to  Highways 
and  Bridges,  being  the  Statutes  in  full  and  brief  Notes  of 
700  Leading  Cases;  to  which  is  added  the  Law  relating  to  the 
Lighting  of  Bural  Parishes  imder  the  Lighting  Act,  1833.  By 
GEO.  F.  CHAMBEKS,  Esq.,  Barrister-at^Law.  Imperial  8vo. 
1878.  18*. 

Shelford's  La-w  of  High-ways.— The  Law  of 
Highways  ;  including  the  General  Highway  Acts  for  England  and 
Wales,  and  other  Statutes,  with  copious  Notes  of  the  Dedsiona 
thereon ;  with  Forms.  Third  Edition.  With  Supplement  by 
C.  MANLEY  SMITH,  Esq.,  one  of  the  Maateis  of  the  Queen*a 
Bench.    12mo.    1865.  15«. 

INCLOSURES.— Fide  "Commons." 

INDIAN  LAW— Montriou ;  the  Hindu  Will  of  Bengal. 
With  an  Introductory  Essay,  &c.    Boyal  8vo.    1870.     Nct^  \l  Id. 
Norton's  Leading  Cases  on  the  Hindu  Law  of 
Inheritance.— 2  vols.    Boyal  8vo.    1870-71.        Ae^  22.  lOs. 

%*  AU  standard  Lav  Work$  are  kept  in  Stock,  in  law  ca^f  and  other  Undmgt, 
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INJUNCT10NS.~Seto]:i.— Fu2e  "Bqaity/' 

INSURANCE.~Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
BaiTuter«t-Law.    2  vok.    Boyal  Svo.    1877.  3^ 

"  As  a  text  book,  *  Arnonld '  it  now  all  the  practitioner  can  want,  ind  we  oongratcdate 

the  editor  upon  the  akiU  with  whith  he  has  incorporated  the  now  deddons."— Z^oie  Times. 

Hopkins'  Manual  of  Marine  Insurance.— Sro. 
1867.  18f. 

Lo'wndes.— Fide  "Average." 

INTERNATIONAL   LAW — Amos'    Lectures    on     Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hall  to  the  . 
Students  of  the  Inns  of  Court,  by  SHELDON  AMOS,  M.A.,  Pro- 
fessor of  Jurisprudenoe  (includkig  International  Law)  to  the  Inns 
of  Court,  &c.     Royal  Svo.     1874.  10«.  6d 

Dicey.— Ficfe  "Domidl." 

Kent's    International    LjGlw.  —  Kent's  Commentary  on 

International  Law.      Edited  by  J.  T.  ABDT,  LL.D.,  Judge  of 

County  Courts.     Second  Edition.    Revised  and  brought  down  to 

the  present  time.     Crown  Svo.    1878.  lOf.  6cL 

"Altogether  Dr.  Abdy  hae  performed  hid  task  in  a  manner  wortbjr  of  hfs  reputation. 

Hla  book  will  be  juttvA  not  only  to  Lawyers  and  Law  Students,  for  whom  it  was  piimsrilw 

intended,  but  alio  for  laymen.  It  is  well  worth  the  study  of  ererj  member  of  an  enUghtenea 

and  ciTllized  oongnunity.*— fioUcdorf*  Journal. 

Levi's  International  Commercial  Law.— Being  the 
FrinoipleH  of  Mercantile  Law  of  the  following  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 
Austria,  Be^um,  Brazil,  Buenoe  Ayres,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prussia, 
Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  WUrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.S.,  Barrister-at-Law,  &c. 
Second  Edition.     2  vols.     Royal  Svo.     1863.  lU  15«. 

VattePs  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Royal  Svo.    1834.  12.  U, 

Wheaton's    Elements   of  International    Law; 

Second  English  Edition.  Edited  with  Notes  and  Appendix  of 
Statutes  and  Treaties,  bringing  the  work  down  to  the  present  time. 
By  A.  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Barrister-at-Law.  Author  of 
"  The  Merchant  Shipping  Laws."    Demv  Svo.  1880.  12.  10s. 

"  2Ir.  Boyd,  tha  latest  editor,  na^  added  many  utefQl  notes ;  he  has  inserted  in  the 
Appendix  public  documents  of  permanent  value,  and  there  is  the  prospect  that,  as  edited 
by  Mr.  Boyd,  Mr  Wheaton's  volume  will  enter  on  a  new  lease  of  life.  ....  It  is  nil  the 
more  important  that  Uidr  works  (£m(  and  Wheaian)  should  be  edited  by  intelligent  ana 
impartial  Englishmen,  such  as  Dr.  Abdy,  the  editor  of  Kmi,  and  Mr.  Boyd."— 27i«  TioM. 

**  Both  the  plan  and  execution  of  the  work  before  us  deserves  commendation.  Mr, 
Boyd  gives  prominence  to  the  lat>ourB  of  others.  The  text  of  Wheaton  is  presented 
without  alteration,  and  Mr.  Dana's  numbermg  of  the  sections  is  preserved.  Mr.  Boyd's 
notes,  which  are  numerous,  original,  and  copious,  are  conveniently  inters persed  thrviUffh- 
out  the  text;  but  they  are  in  a  distinct  type,  and  therefore  the  reader  always  knows 
whether  ho  is  reading  Wheaton  or  Boyd.  The  Index,  which  cniild  not  have  been  com- 
piled without  much  thought  and  Ubour  makes  the  tiook  handy  for  reference,  and, 
consequently,  valuable  to  public  writers,  who  in  these  ds^s  have  frequently  to  refer  to 
International  Law."— lav  Journal. 

*'  Students  who  require  a  knowledge  of  Wheaton's  text  will  find  ]k£r.  Boyd's  volume 
very  convenient."— Zcno  Magadnt. 

Wildman's  International  Law.— Institutes  of  Inter- 
national Law,  in  Time  of  Peace  and  Time  of  War.  By  RICHARD 
WILDMAN,  Barrister-at-Law.  2  vols.    Svo.    1849-50.      Il2t,6d, 

JOINT  OWNERSHIP.-Foster.— Fide  **Real  Estate." 

%*  All  tiandard  JjQim  Worh§  ar€hq4  in  l^oek,%nUiw€aV<f^otf^hifidi^ 
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JOINT  STOCKS Palmer.— Fide  "Conyeyanoiiig"  And  "Gompraj 

Law." 
Thrlng's  (SirH.)  Joint  Stock  Companies'  La-w.— 
The  Law  and  Praotice  of  Joint  Stock  and  other  Public  Companiea,  in- 
cluding the  Statutes,  with  Notes,  a  Collection  of  Precedents  of 
Memoranda  and  Articles  of  Association,  and  all  the  other  Foima 
required  in  Making,  Admimstering,  and  Winding-up  a  Company. 
By  Sib  HENBY  THRING,  KC.B.,  The  Parliamentary  CounseL 
Third  Edition.  By  G.  A.  B.  FITZGERALD,  Esq.,  Barrviter^t- 
Law,  and  Fellow  of  St  John's  College,  Oxford.  12ma  1875.  IL 
*'This.  as  the  work  of  the  origlxiAl  drapaghtemui  of  tho  Companies'  Act  of  IMt,  snd 

well-known  Parliamentary  ooonael.  Sir  Henry  Thrinf^  is  natnraUy  the  highest  anlhority 

on  the  snbjeot"— 2%<  Ttmu. 

Jordan's  Joint  Stock  Conipanies.~A  Handy  Book  of 
Practical  Instructions  for  thr  Formation  and  Management  of  Joint 
Stock  Companies.    Sixth  Edition.     12mo.     1878.  Net,  2m.  (U. 

JUDGES'  CHAIMBERS  PRACTICE.— Archibald's  Forms  of 
Summonses  and  Orders,  with  Notes  for  use  at  Judges* 
Chambers  and  in  the  District  Begistriee.  By  W.  F.  A.  ABCm;. 
BALD,  M.A.,  of  the  Inner  Temple^  Barrister-at-Law.    Boyal  12mo. 

1879.  12«.  M. 

"  Tho  work  is  done  most  thoroughly  and  yet  condsely.  The  practitioner  wiU  find 
plain  directions  how  to  proceed  in  all  the  matters  connected  with  a  common  law 
action,  intorpleader,  attachment  of  debts,  mandamus^  injunction— indeed,  the  whole 
Jurisdiction  of  the  common  law  divisions,  in  the  district  registries,  and  at  JudgesT 
chambers."— Zat0  l%nut,  July  26,  1879.  * 

"  A  dear  and  well-digested  voit  meaim,  which  will  no  doubt  be  widely  used  by  the 
profession."— i^w  ifcyosins,  Novembw,  1879. 
JUDGMENTS.— Piggott.—Fu2e  "Foreign  Judgments.'* 

Walker's   I^ractice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKEB,  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  Svo.    1879.  4a.  6d. 

"Tho  book  undonbtedly  meeki  a  want,  and  himishes  infbmatioa  STaliable  for  almost 

eyery  branch  of  practice.** 

'*  we  think  that  sulidtors  and  their  clerks  will  find  it  ntremely  usefal.*— low  JmnrnaL 

JUDICATURE  ACTS.--Leys'  Complete  Tlme-Table  to 
the  Rules  under  the  Supreme  Court  of  Judi- 
cature Act,  1875.  Showing  all  the  periods  fixed  by  the  Boles 
within  or  after  which  any  proceedings  may  be  taken.  By  JOHN 
KIBKWOOD  LEYS,  M.A.,  of  the  Sliddle  Temple,  Esq.,  Barrister. 
at-Law.     Boyal  Svo.    1875.  Net,  It,  6d. 

Lynch  and  Smith's  Introduction  to  the  Final 
Examination. — ^Being  a  collection  of  the  questions  set  by  the 
Inooxporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JUDICATI7BE  ACT, 
1878.  ByH.  FOULKS  LYNCH,  Solicitor,  and  ERNEST 
AUGUSTUS  SMITH,  Solicitor,  Clifford's  Lm,  Piiseman ;  Senior 
Prizeman  of  the  Incorporatedliaw  Society,  and  Brodrip  Gold  Medalist, 
1872.    Vol.  L  The  Principles  of  the  Law.    Post  Svo.    1874.      12«. 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  Befeienoea 
to  Acts,  Bnles,  and  Orders.  For  the  Use  of  Students.  Fourth 
Edition.    Boyal  8yo.    1878.  Net,  It. 

Morgan.— Fide  "Chancery." 

Scott.— Ffdc"  Costs." 

Stephen's  Judicature  Acts  1873, 1874,  and  1878, 

consolidated.    With  Notes  and  an  Index.    By  Sir  JAMES 

FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.    12mo. 

1876.  4f.  ^ 

.^*  Att akmdm^ Lam  Wc9^ainheptinStoA,inUm calf  andcthtrhi^^ 
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JUDICATURE  KCTS -C<mtinued, 

Wilson's  Supreme  Court  of  Judicature  Acts, 
.  Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Bales  and 
Begulations  relating  to  the  Supreme  Court  of  Justice.  With 
Practical  Notes  and  a  Copious  Index,  forming  a  Complbtb  Guidb 
TO  THE  New  Pbaotiob.  Second  Edition.  By  ARTHUR  WIL- 
SON, of  the  Inner  Temple,  Barrister-at-Law.  (Assbted  by 
HARRY  GREENWOOD,  of  Lincoln's  Inn,  Barrister-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12mo.     1878.     (pp,  726.)  18«. 

{In  limp  leaUier  for  the  pockety  22t,  6d.) 
*«*  A  LAROH  PAPKB  EDITION  OF  THE  ABOVE  (for  marginal  notes).  Royal  Svo 
1878.  (In  limp  leather  or  calf,  80«.)  II.  5s. 

Rules  of  the  Supreme  Court,  Nov.,  1878,  and 
March,  1879.      {Forming  a  Supplement  to  the  above,)    Each  Zd, 
"  As  rennU  Mr.  WilKm'i  notes,  we  oaa  only  say  tbat  they  are  ladispenflable  to  the 
proper  understanding  of  the  new  system  of  procedure.    They  treat  the  principles  arwn 
which  the  alterations  are  based  with  a  clearness  and  breadth  of  view  which  have  never 
been  equalled  or  even  approached  by  any  other  oommentator." — Solicitor/  JoumtU, 
*'  Mr.  Wilson  has  bestowed  upon  this  ediUon  an  amount  of  industry  and  care  which 

the  Bench  and  the  Profession  wlu,  we  are  sure,  gratefully  acknowledge. A 

oonrolcaous  and  important  featnre  in  this  socoud  edition  is  a  table  of  oases  prepared  by 
If  r.  Biddle,  in  which  not  only  are  casea  given  with  refersnoea  to  two  or  three  reports,  but 
every  place  in  which  the  oases  are  reported.    .....    Wilson's  '  Judicature  Acts, 

U  now  the  latest,  and  we  thUik  It  is  the  most  convenient  of  the  works  of  the  same  class. 
The  nracUtioner  will  find  that  it  supplies  all  his  wants.*— Z^w  Tinus. 

JURISPRUDENCE.—Amos,  Law  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  University 
College  at  the  commencement  of  the  session  1874-6.  By  SHELDON 
AMOS,  Esq.,  M.A.,  Barrister-at-Law.    8vo.    1874.       Net,  If.  Bd, 

Phillimore's  (J.  G.)  Jurisprudence.— An  Inaugural 
Lecture  on  Jurisprudence,  and  a  Lecture  on  Canon  Law,  delivered 
at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1861.  By  J.  G. 
PHILLIMORE,  Esq.,  Q.O.    8vo.    1861.    Sewed.  8*.  W. 

Plggott. — Vide  "Foreign  Judgments." 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fide  "Civil  Iaw." 
Greene. —  Vide  "Koman  Law.** 

Mears. — Vide  "Roman  Law.*' 

Ruegg's  Student's  "Auxilium"to  the  Institutes 

of  Justinian. — Being  a  complete  synopsis  thereof  in  the  form 

of  Question  and  Answer.    By  ALFRED  HENRT  RUEGG,  of  the 

Middle  Temple,  Barrister-at-Law.    Poet  8vo.    1879.  6«. 

"  The  student  will  be  greatly  assisted  in  clearing  and  arranging  his  knowledge  by  a 

work  of  this  kind."— Xaw  Journal, 

Voet.— Vide  "Civil  Law.*' 
JUSTICE  OF  THE  PEACE,— Burn's  Justice  of  the  Peace 
and  Parish  Oflficer.— Edited  by  the  following  Barristers, 
under  the  General  Superintendence  of  JOHN  BLOSSETT 
MAULE,Esq.,Q.C.  The  Thirtieth  Edition.  Vol  L  containing  titles 
"Abatement**  to  ** Dwellings  for  Artisans;**  by  THOS.  S.  PRIT- 
CBLARD,  Esq.,  Recorder  of  Wenlock.  VoL  II.  oontaining  titles 
"  Easter  Offering "  to  "Hundred;**  by  SAML.  B.  BRISTOWE, 
Esq.,  Q.C.,  M.P.  VoL  IIL  containmg  titles  « Indictment"  to  "Pro- 
missory Notes  ;**  by  L.  W.  CAVE,  iSq.,  Q.C.,  Recorder  of  Lincohu 
VoL  rV.  containing  the  whole  titlo  "  Poor ;"  by  J.  E.  DAVIS, 
Esq.,  Stipendiary  Magistrate  for  Stoke-upon-Trent.  VoL  V.  oon- 
tainhig titles  "Quo  Warranto*'  to  "Wreck;**  by  J.  B.  MAULE,  Esq., 
Q.C.,  Itaoorder  of  Leeds.    Five  vols.  8vo.    1869.  71.  7s, 

*^*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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JUSTICE  OF  THE  PEACE.-G>niMtt«d. 

Paley.— Fid«  «  ConvictionB." 

Stone's  Practice  for  Justices  of  the  Peace,  Justices' 
Clerks  and  Solicitors  at  Petty  and  Special  Sessions,  in  Summary 
Matters  and  Indictable  Offences,  with  a  List  of  Summary  Convic- 
tions and  of  Matters  not  Criminal.  With  Forms.  Eighth  Edition. 
By  THOMAS  SIRRELL  PRITCHARD,  Esq.,  Bamster-at-Law, 
Recorder  of  Wenlock.     Demy  8vo.     1877.  IL  10«. 

Wigram's  The  Justices'  Note  Book.  By  W.  KNOX 
WIGRAM,  Esq.,  Barrister-at-Law,  J.P.  Middlesex.    Royal  12ma, 

1880.  10s.  6d. 

In  tho  first  portion,  or  *Preliiiiiriarv  Notes,'  the  constitution  of  courts  of  Summary 
Jurisdiction,  together  with  tho  whole  course  of  ordinary  prooediure.  as  modified  by 
the  recent  Act,  arc  explained  in  a  series  of  short  chapters,  under  the  following  heads: — 

I.  Justices— Jurisdiction— Divisions — Petty  and  Snocial  Sessions.  II.  Summary 
Jurisdiction  upon  Information— Preliminary  Proceedings.  III.  Summary  Jurisdic- 
tion upon  Information — ^tho  Hearing  und  Punishment.  IV.  Indictable  Offences- 
Committal  for  TrlaL  V.  Summary  Jurisdiction  as  regards  Indictable  Offences; 
(children  -  young  persons  —and  adults).  VI.  Nummary  Jurisdiction  upon  Complaint. 
VII.  Quarter  Sessions  and  Appeal     VIII.  Note  on  the  Summary  Jurisdiction  Act,  1879. 

In  tiie  second  part,  entitled '  Notes  of  Matters  and  Offences  alphabetically  arranged.' 
will  be  found  an  account  of  most  subjects  which  from  time  to  time  occupy  tho 
Attention  of  Justices,  either  in  Petty  or  Special  Sessions.  In  every  case  involving 
Specific  Matters  of  Offence  (whether  cognisable  in  a  summary  manner  or  otherwise), 
these  offences,  with  their  appointed  punishments,  will  bo  found  appended  in  distinct 
form,  with  every  information  necessary  for  the  exigencies  of  acttial  practice. 

"Just  tho  kind  of  treatise  that  should  be  in  the  hands  of  all  Magistrates  and 
Justices." 

"This  is  altogether  a  capital  book.  lAr,  Wigram  Is  a  good  lawyer  and  a  good 
jiLstices'  lawyer."— Z««7  Journal,  December  20th,  lb79. 

"  We  can  thoroughly  recommend  the  volume  to  nia^tratea." — Law  Tiaui,  January 
S,  1880. 

LAND  TAX — Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  ()fHce,  Somerset  House  (late  Registrar 
of  Land  Tax).    Second  Edition.     Crown  8vo.    1870.  is. 

LANDLORD  AND  TENANT.—Woodfall's  Law  of  Landlord 
and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  Containing  an  Abstract  of  Leading; 
Propositionp,  and  Tables  of  certain  CuB^<>ms  of  the  Country.  By 
J.  M.  LELY,  of  the  Inner  Temple,  Esq.,  Bamster-at-Iiaw.  RoyaJ 
8vo.    1877.  IL  16«. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Kotaries,  &c.,  in  England 
and  AVale.s ;  the  Circuits,  Judges,  Treasurers,  Registrais,  and  High 
Bailiffs  of  the  County  Courts,  District  Registries  and  Registrars 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Recorders, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Colonial  Jndges, 
and  Colonial  Lawyers  having  English  Agents,  Metropolitan  and 
Stipendiary  Magistrates,  Law  Agents,  Ijaw  and  Public  Officera, 
Circuits  of  the  Judges  and  Counsel  attending  Circuit  and  Sessions, 
List  of  Sheriffs  and  Agents,  I/ondon  Commissioners  to  Administer 
Oaths  in  the  Supreme  Court  of  Judicature  in  England,  Conveyan- 
cers Practising  in  England  under  Certificates  obtained  in  Scotland, 
&c.,  &c.,  and  a  variety  of  other  useful  matters  so  far  as  relates  to 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and 
Notaries.  Compiled  by  ^^TLLIAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Registrar  of  Stamped  Cer- 
tificates, and  of  Joint  Stock  Companies.  Published  annually.  By 
Authority.    1879.  (Net  cash  ^s,)     10$.  ed. 

*«*  AU  sbandard  Lcum  Works  airt  kept  in  Stocky  in  law  caif  and  other  bindmgt. 


119,  CHANCERY  LANE,  LONDON,  W.C.  21 


LAW  REPORTS.— A  large  Stock  of  second-hand  Reports,  fistimates 
on  application. 

LAWYER'S  COMPANION.- Fide  «  Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Dedsions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  'With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "  The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,"  "  The  Student's 

Statutes,"  &C.    Demy  8vo.     1878.  16i. 

"We  coQflidor  Mr.  Haynos'  book  to  be  one  of  a  very  praisoworthy  daas ;  and  we  may 
say  also  that  its  editor  appears  to  bo  a  competent  man.  He  can  express  himself  with 
cleameaa,  precision,  and  terseness." — Solicitor^  Journal. 

'"  WUl  prove  of  great  utility,  not  only  to  Students,  but  Praotitionere.  The  Notes  are 
dear,  pointed  and  conolse/'—Zaw  limes. 

"  We  think  that  this  book  will  sopply  a  want  ....  the  book  is  singalsrly  well 
arranged  for  reference."— low  Joitmal. 

**  The  statements  of  the  various  cases  are  fairly  full  and  dear,  and  many  of  the  notes 
are  good.'*-'Xai0  Moffwnne.  * 

Shirley's  Leading  Cases  in  Common  La>^made 
Easy.  By  W.  SHIRLEY  SHIBLEY,  M. A.,  Esq.,  Barrister-at- 
Lawy  North-Eastem  Circuit  {In  iheprett.) 

LEXICON.— Ft(ie  "Dictionary." 

LIBRARIES  AND  MUSEUMS.- Chambers'  Public  Libraries 
and   Museums   and   Literary  and   Scientific 
Institutions  generally,  a  Digest  of  the  Law 
relating  to.    Second  Edition.    By  G.  F.  CHAMBERS,  of  the 
Inner  Temple,  Barrister-at-Law.    Imperial  8vo.     1879.         Ss.  6(2. 
LICENSING.— Lely    and     Foulkes'     Licensing     Acts, 
1828,  1869,  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liquors  by  Betail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.    Second  Edition.      By  J.   M.   LELY  and  W.  D.   I. 
FOULKES,  Esqrs.,  Barristers-at-Law.    Koyal  12mo.     1874.        Ss, 
'*  Messrs.  Lely  and  Foulkei^  plan  is  to  print  in  full  the  principal  Acts,  and  to  inter- 
polate between  the  ■ections  of  each  of  these  statutes  all  sabsidiary  enactmentSp  distin- 

guishing  them  by  bmckelfl  and  mani^inal  notes Theee  notes  are  nsnaUr 

sensible  and  to  the  point  and  gire  eyidence  both  of  care  and  knowledge  of  the  sabuect/' 
—SoHeitors*  JoumaL 

LIENS — Cavanagh.— Fide  "Money  Securities." 

LIFE  ASSURANCE.— Scratchley's  Decisions  in  Life  As- 
surance La'W,  collated  alphabetically  according  to  the  point 
involved ;  with  the  Statutes.  Revised  Edition.  By  ARTHX7B 
SCBATCHLEY,  M.A..  Barrister-at-Law.    Demy  8vo.    1878.    5<. 

LIGHTS.— -Woolrych's  Practical  Treatise  on  the  La-w 
of  Windo-W  Lights.— Second  Edition.    12mo.    1864.      6«. 

LOCKE  KINO'S  ACTS.— Cavanagh.— Fide  "Money  Securities." 

LORD  MAYOR'S  COURT  PRACTICE.-Candy.— Fttfe  "Mayor's 
Court  Practice." 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practioe  in 
Limacy  under  Conmdssions  and  Inquisitions,  with  Notes  of  Cases 
and  Beoent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Co6ts  of  Proceedings  in  Lunacy,  an  Index  and  Schedule  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMEB^  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21f. 

MAGISTERIAL  LAW.— Burn.— Fit^  "Justice  of  the  Peace." 
Leeming  and  Cross.— Ftetc  "  Quarter  Sessions." 
Pritchard.— Fide  "  Quarter  Session*." 
Stone.—  Vide  "  Petty  Sessions." 
"Wigram. —  Vide  "  Justice  of  the  Peace." 

*^*  AU  Btandard  Low  Works  ore  kept  in  Stock,  in  law  calf  and  other  bindingit 
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MANDAMUS.  — Tapping  on  Mandamus.-— The  Law  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtains 
both  in  England  and  Ireland    Boyal  8vo.     1848.  Net,  11.  Is, 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Process, I^actice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Mayor's  Court,  London  (commonly  called 
the  "Lord  Mayor's  Court").    Fonnded  on  Brandon.    By  GEOBGE 

CANDT,  Esq.,  Barrister-at-Law.    Demy  8vo.    1879.  lis. 

*"Tbe  'ordinary'  practice  of  the  Court  is  dealt  with  in  its  uatvral  order,  and  is 
simply  and  clearly  sUted/'^-Zaw  Journal. 

MERCANTILE  LAW.—Boyd.—Fufa"  Shipping." 
Russell.— Ftcte  "Agency." 

Smith's  Mercantile  L.aw. — A  Compendium  of  Mercantile 

Law.     By  the  late  JOHN  WILLIAM   SMITH,   Esq.     Ninth 

Edition.    By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  Majesty's  CounseL    Boyal  8vo.    1877.  12.  l&k 

**  We  can  q^ely  say  that,  to  the  practising  Solicitor,  few  hooks  will  be  foond  more 

Qseftil  than  the  ninth  edition  of '  Smith's  Mercantile  Law."*— X<no  Magaans. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La-w.— With  Notes.  By  O.  D.  TUDOR, 
Esq.,  Barrister-at-Law.  Second  Edition.  Boyal  Svo.  1868.   12. 18f. 

METROPOLIS  BUtLDINQ  ACTS-Woolrych's  Metropolis 
Building  Acts,  with  Notes,  Explanatory  of  the  Sections  and 
of  the  Architectural  Terms  contained  tiierein.  Second  Edition.  By 
NOEL  H.  PATEBSON,  M.A,  Esq.,  Banister-at-Law.  12mo. 
1877.  8i.  6(2. 

MINES.— -Rogers'  La^w  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland: 
with  a  Summary  of  the  Laws  of  Foreign  States  and  Pncfcicaf 
Directions  for  obtaining  Government  Granto  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ABUNDEL  BOGEBS,  Esq., 
Judge  of  County  Courts.    8vo.     1876.  12.  lis.  6<i. 

"  The  ▼olnme  will  prove  invaluable  as  a  work  of  legal  reference."— 3^  Mining  JowmoL 

MONEY  SECURITIES.— Cavanagli's  Law  of  Money  Secu- 
rities.— ^In  Three  Books.    L  Personal  Securities.    IL  Securitiee 
on  Property.    IlL  Miscellaneous;  with  an  Appendix  containing  the 
Crossed  Cheques  Act»  1876,  The  Factors  Acts,  1828  to  1877,  Locke 
King's,  and  its  Amending  Acts,  and  the  Bills  of  Sale  Act,  1878.  By 
CHRISTOPHEB  C AVANAGH,  B. A.,  LL.B.  (Lond.),  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.    In  1  vol.    Demy  8vo.    1879.  21s. 
'*  We  know  of  uo  work  which  embraces  so  ranch  that  is  of  overy-day  importance,  nor 
do  we  know  of  anj  author  who  gbowe  morr  faniliurity  with  Ms  nibjecr.    The  book  is 
one  wltich  wo  t>ball  certainly  keep  near  nt  bai  d,  and  we  believe  that  it  wiil  prore  a 
docidf^  ncquialtion  to  tiie  practitioner."— Zoce  Timt$, 

"  Tho  author  has  the  gift  of  a  pleasant  style ;  there  are  abundant  and  correct 
roferenoes  to  decisions  of  a  recent  date  :  and,  in  the  matter  of  newly-enacted  statutes ; 
attempts  are  mode,  and,  as  we  think,  not  without  aucocss,  to  grapple  with  points  of 
practice  and  inteipretation  which  as  vet  remain  judicially  unsolved.  An  appendix, 
in  which  is  embodied  the  fuU  text  of  several  important  statutes,  adds  to  the  utllltj 
of  the  work  as  a  book  of  reference ;  and  there  is  a  good  index."— SloMctfort'  Jommai, 
December  80th,  1879. 

"  Jn  the  second  book  bills  of  sale  extend  over  some  sixty-throe  pages ;  and  tho 
treatise  on  them  seems  on  the  whole  well  written,  especially  with  reference  to  the 
alterations  mode  by  41  ft  42  Vict  c.  81."— Xa»  Journal. 
<*  May  be  the  means  of  saving  enormous  labour  to  thousands  of  readers."'— fulflofiiif. 

MORTGAGE.— -Coote*s  Treatise  on  the  Law  of  Mort- 
gage.—Third  Edition.    Boyal  8vo.    1850.  Net,  12. 

MORTMAIN.— Ra-wlinson's  Notes  on  the  Mortmain 
Acts  :  shewing  theif  operation  on  Gifts,  Deyises  and  Bequests  for 
Charitable  Uses.  By  JAMES  BAWLINSON,  Solicitor.  DemySvow 
1877.    Interleaved.  Net,2s.6d, 

*«*  AU  standard  Law  WorJcs  art  kept  in  Stcck,  in  lato  calf  an(2  oUar  bindings. 
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NAVY.— Thring's  Cpiminal  La^Ar  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Nayy, 
the  Bulee  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODOBE  THRING,  of  the  Middle  Temple,  Bairister-at-Law, 
late  Commissioner  of  Bankrnptcy  at  Liverpool,  and  C.E.  GIEFOBD, 
Assistant-Paymaster,  Boyal  Navy.    12mo.     1877.  l2t.M. 

**  A  fall  larios  of  fbrmi  of  wamnta,  minntea,  ohanraa,  Ac,  and  a  (ood  Index,  oomplato 

the  utiUty  of  a  work  which  should  be  la  the  hands  of  all  who  have  to  deal  with  the  regu« 

latino  and  governing  of  the  Fleet."— Low  Magaxi$u. 
*^In  the  neir  edition,  the  procedure,  naval  regolationi,  forma,  and  all  matters  con* 

neeted  with  the  praotical  administration  of  the  law  have  been  dasdaed  and  arranged  by 

Mr.  Olfford,  so  that  the  work  is  in  every  waj  nseftil,  complete,  and  np  to  date.**— Aiewaf 

andMiUtargOatette, 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fourteenth 

Edition.    By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 

MAUBICE  POWELL,  Barrister-at-Law.    Boyal  12mo.    1879.  2Z. 

{Bound  in  one  tkUh  volume  calf  or  circuity  5s,,  or  in  two  convenienit  voU. 

calf  or  circuUy  9s.  net,  eoctra.) 

'*The  Uak  of  adapttng  the  old  text  to  the  new  procedure  was  one  requiring  much 

patient  labour,  careinl  accuracy,  and  conciseness,  as  well  as  discretion  In  the  omission  of 

matter  obsolete  or  unnecessary.    An  examination  of  the  bulky  Tolnme  before  ns  slTards 

good  eridence  of  the  nossession  of  these  qualities  by  the  present  editors,  and  we  feel  sure 

that  the  popularity  of  the  work  will  continue  unabated  under  their  ojnsdentlons  care."— 

IiOM  MOffiMXiMS. 

Sel^wyn's  Abridgment  of  the  La-w  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANB,  Q.O., 
Beoorder  of  Bedford,  and  GHABLES  T.  SMITH,  M. A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Gape  of  Grood  Hope.  2  vols. 
Boyal  Svo.    1869.    {PuUished  at  21. 16s.)  Net,  lU 

NOT ANOA.— ride  "Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Proc- 
tice  of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A^ 
of  Lincoln's  Inn,  Barrister-at-Law.    8to.    1876.  12.  is, 

NUISANCES.— FitzGerald.—Fuie  ''Public  Health." 
OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  I.  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Exphmatory  Observations.  By  T.  W.  BBAITHWAITE,  of  the 
Beoord  and  Writ  Clerks'  Office.    Ecap.  8va     1876.  is.  6d. 

*' Specially  nseftU  to  GomniissiuDerB.''~Z<np  Magazine. 

**  The  worlc  will,  we  doubt  not,  become  the  recognised  guide  of  oofflmissioners  to 
ftfliuiaister  oaths." — JSMieUon*  Jovrnal. 
PARTITION.-Foster.— Ftcfe  "  Beal  Estate." 
PARTNERSHIP.— Pollock's  Digest  of  the  La^w  of  Part- 
nersMip.     By  FBEDERICK    POLLOCK,  of  Lincoln's  Inn, 
Esq.,  Bariister-at-Law.     Author  of  '*  Principles  of  Contract  at  Law 
and  in  Equity."    Demy  Svo.    1877.  8*.  6<i. 

*«*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 
of  Partnership  (excluding  Companies)  in  a  concise  and  definite  form, 
**0f  the  execntion  or  the  woit,  we  can  spcalc  in  tenns  of  the  highest  pmise.    The 
language  is  sioiple,  concise,  and  clear;  and  the  general  propositions  may  bear  comparison 
with  those  of  Sir  James  Stephen." — Lene  Magiuine. 

'*  Mr.  Pollock's  work  sppears  eminently  satisfactory  .  .  .  the  Ixrak  is  praiseworthy 
in  design,  scholai-ly  and  complete  in  ezecutioo.*' — Saturday  Review. 

**  ▲  few  more  books  written  as  carefhlly  as  the  '  DiROst  of  the  Law  of  Partnership,'  will, 
perliaps,  remove  some  drawbacks,  and  raider  EugUah  law  a  pleasantar  and  easier  subject 
to  study  than  it  Is  at  itassent,"— 7%«  Examiner. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  Hnding^, 
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PATENTS.— Hindmarch's  Treatise  on  the  L,glw  rela- 
ting to  Patents.— dvo.  1846.  It  Ij. 
Johnson's  Patentees'  Manual ;  being  a  Treatise 
on  the  La^w  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  BaiTiBtei>at-Law. 
and  J.  H.  JOECNSON,  Solicitor  and  Pstent  Agent.  Fomth  Edition. 
Thorouj^faly  reyiaed  and  mnch  enlarged.  Demy  Svo.  1879.  IQi.  6<i. 
"  A  rery  excellent  manoal/'— Xaw  Times,  February  8. 1879. 

"  Tbe  aathon  h«ye  not  only  a  knowledge  of  the  law,  bat  of  the  working  of  ttie  law.  Be- 
■idea  the  table  of  oaaes  there  to  aooploQa  Index  torabjectt.,*— £mp  Jtmmal,  Marefa  1, 1879. 

Thompson's  Handbook  of  Patent  La'w  of  all 
Countries.— Third  Edition,  revised.  By  WM.  P.  THOMPSON, 
G.E.,  Head  of  the  International  Patent  Office,  Liverpool.  12mo. 
1878.  Net2».M. 

PERSONAL  PROPERTY.— Smith.— Fide  "  Real  Property." 

PETITIONS.— Palmer.— Fufc  "Conveyancing." 

PETTY  SESSIONS.— Stone's   Practice   for   Justices   of 

the  Peace,  Josticefl'  Clerks  and  SolicitorB  at  Petty  and  Special 

Sessions,  in  Summary  Matters  and  Indictable  Offences,  with  a  List 

of  Summary  Convictions  and  of  Matters  not  CriminaL    With  FonnB. 

Eighth  Edition.    By  THOMAS   SIRRELL    PRITCHARD,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Iiaw,  Recorder  of  Wenlock. 

In  1  vol.    Demy  8vo.    1877.  IL  10«. 

**  The  book,  as  a  whole,  U  thoroughly  sattefactoiy,  aad.  haTtog  gone  carefhllr  throagh  It, 
we  can  reoommend  it  with  coofldeace  to  the  numerone  body  of  oar  readeia  who  are  daily 
Interested  in  the  subjects  to  which  ii  relates/'— iSo^icttort*  Journal 

POOR  LAW.— Davis' Treatise  on  the  Poor  Lav^s.— Being 
VoL  IV.  of  Bums'  Justice  of  the  Peace.  8vo.  1869.  IL  Hi,  6d, 

POWERS.— Farwell    on    Powers.— A    Concise   Treatise  on 

Powecrs.    By  GEORGE  FARWELL,  B.A.,  of  lincoln's  Inn,  Esq., 

Barrister-at-Law.    8vo.     1874.  12.  It. 

"  We  recommend  Hr.  Farwell's  book  as  oontaininff  within  a  small  oompasi  whMt  would 

otherwise  have  to  be  sought  out  in  the  pages  of  hundreds  of  conftiaing  reporta.* — J%e  Law. 

PRECEDENTS.— Fufe  "  Conveyancing." 

PRINCIPAL  AND  AGENT.— Petg rave's  Principal  and 
Agent. — ^A  Manual  of  the  Law  of  Principal  and  Agent.  By 
E.  C.  PETGRAYE,  SoUcitor.     12mo.    1857.  7t.  M. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAYE,  Solicitor. 
Demy  12mo.     1876.  Net,  $ewed,  2«. 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  or 
the  Privy  Council,  considered  as  a  Judicial  TVibunal, 
especially  in  EcclesiaBtical  Cases,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F. 
FINLASON,  Barrister-at-Law.    Bemy  8vo.    1878.  U.  6dL 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.-^By  ROBERT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bench, 
and  of  the  High  Court  of  Bengal    12mo.    1869.  ds, 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  ContentioiiB  and 
NonXJontentious  Business,  with  the  Statutes,  Rules,  Pees,  and 
Forms  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  J^aRister- 
at-Law,  Recorder  of  Ludlow.     8to.     1878.  12.  1«. 

**  A  cunorj  giance  throngh  Mr.  Browne^i  work  showB  that  it  has  been  compiled  with 

more  than  ordlnarf  cue  ami  InteUigence.     We  ihoiild  cooMilt  It  with  erery  oo&lldenc*. 

— JiOWg  Tkitu. 

Haynes.— 7m2«  "Leading  Cases." 

*«*  AU  ttamdard  Law  Works  are  ibcpt  in  Stock,  in  lav  calf  and  other  Ifindimge* 
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PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment—With Notes  of  1073  lead^  Gases.  Yarioos  official 
documents  ;  precedents  of  By-laws  and  Regulations.  The  Statntes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Seventh  Edition,  enlarged  and  revised,  with  Supplememt 
containing  new  Local  Oovemment  Board  By-Laws  in  full.  Imperial 
8vo.    1875-7.  11  Bi, 

*«*  The  SuPFLKHENT  may  be  had  separately,  price  9s. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  Public 
Health  and  Local  Government,  as  contained  in  the  Pm>lio  Health 
Act,  1875,  with  Introdmction  and  Notes,  showing  all  the  alterations  in 
the  EzistingLaWjWith  reference  to  the  Cases,  Acr,  together  with  a  Sup- 
dement  containing  "The  Rivers  Pollution  Prevention  Act,  1876." 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
G.  A«  R.  FITZGERALD,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1876.  *  1/.  U 

"  A  oopioas  sod  well-execated  analytioal  Index  oomoletM  the  work  which  we  can 
eonfldently  racommend  to  the  officers  aod  members  of  Banitarj  aathorittes,  and  all 
interested  in  the  sabject  matter  of  the  new  Act."— loicr  Magagine  and  J2«view. 

"  Mr.  FitsGerald  comes  forward  with  a  special  qualification  for  the  task,  for  he  was 
employed  by  tiie  Oovemment  in  the  prepantion  of  the  Act  of  1876;  and,  as  he  himaelf 
•ays,  has  neceesarOy,  for  some  time  paat,  devoted  attention  to  the  law  relating  to  public 
hMlth  and  local  govenunent.**— Xow  Jowmal. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Hules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Beported  Cases.  By  GEOBGE  P.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.    12mo.    1878.  Net^  2s.  6d 

QUARTER  SESSIONS.— Leemina  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HOBATIO  LLOYD,  Esq.,  Eeoorder  of  Chester,  Judge  of  County 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THUBLOW,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8vo. 
1876.  It  li. 

'*  The  preseot  editors  appear  to  haTe  taken  the  utmost  palna  to  noake  the  volume  com- 

{»lete,  aod,  firom  oar  ezannntitton  of  it,  we  can  thoroughly  recommend  it  to  all  interested 
0*  the  practice  of  quarter  eeisiona."— low  Tbntt 

Pritchard's  Quarter  Sessions.— The  Juiisdiddon,  Prac- 
tice and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  az«d 
Appellate  Matters.  By  THOS.  SIBBELL  PBITCHARD,  of  tlie 
Inner  Temple^  Esq.,  Banister-at-Law,  Becorder  of  Wenlock.  8vo. 
1875.  22.  2<. 

**  We  can  confidently  lav  that  It  is  written  throughout  with  clearness  and  intelligence, 
and  that  both  in  legislation  and  in  case  law  it  is  careftdly  brought  down  to  the  most 
recent  date.*— A>I<ca<r«'  Journal, 

RAILWAYS.— Lely's  Railway  and  Canal  Traffic  Act, 
1873.— And  other  Bailway  and  Canal  Statutes;  with  the  General 
Orders,  Forms,  and  Table  of  Fees.  By  J.  M.  LELY,  Esq.  Post  8vo. 
1878.  8s. 

*^*  AU  ttandard  Law  Worki  are  h^  in  Stoek^  in  law  oalf  aaid  0lKtT,  Inndingt, 
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RATES   AND    RATINQ^Castle's  Practical  Treatise  on 

the  La-w  of  Rating.   By  EDWARD  JAMES  CASTLE,  of 

tiie  Inner  Temple,  Bani8ter-at-Law.    Demy  8vo.     1879.         12.  la. 

"  Mr.  Gafitle's  book  is  a  oorrect,  exhaiistlye,  dear  and  oondfle  view  of  the  law."— 

Law  TimeSf  July  5, 1879. 

"The  book  is  a  useful  assistant  In  a  perplex^  branch  of  Lav.**— Zow  Journal, 

Chamber's  Law  relating  to  Rates  and  Rating  ; 
with  especial  reference  to  the  Powers  and  Duties  of  Bate-levying 
Local  Anihorities,  and  their  Officers.  Being  the  Statutes  in  full 
and  brief  Notes  of  550  Cases.  By  G.  F.  CHAMBEBS,  Esq., 
Banister-at-Iiftw.    Imp.  8vo.    1878.  I2t, 

REAL  ESTATE.— Foster's    La>;v   of   Joint   Ownership 

and  Partition  of  Real  Estate.   By  EDWARD  JOHN 

FOSTER,  M.A.,  late  of  Lincoln's  Inn,  Banister-at-Law.      8vo. 

1878.  lOa  6d. 

"Mr.  Foster  may  be  congratulated  on  having  produced  a  very  satiafactoxy  red* 

nueum  on  the  Law  of  Joint  Ownerahip  and  Partition.    Be  has  taken  considerable 

pains  to  make  his  treatise  i>racticaUy  useful,  and  has  combined  within  the  fifteen 

chapters  into  which  the  book  is  divided,  brevity  of  statement  with  completeness  of 

treatment.  "—Law  Magadne. 

REAL  PROPERTY.— Green^wood's  Recent  Real  Pro- 
perty Statutes.  Comprising  those  passed  during  the  years 
1874-1877  inclusive.  Consolidated  with  the  Earlier  Statutes  thereby 
Amended.  With  Copious  Notes,  and  a  Supplement  oontaining  the 
Orders  under  the  Settled  Estates  Act,  1878.  By  HARRY 
GREENWOOD.  M.A.,  Esq.,  Barrister-at-Law.  8vo.  1878.  10«. 
"To  stadents  psrticalarly  this  collection,  with  the  cu«Ail  notes  and  raferanoas to 

previons  leffislation,  will  be  of  considerable  value." — Law 


''The  author  has  added  notAs  which,  especially  on  the  Vendor  and  Purchaser  Act, 
and  the  Settled  Estates  Act,  are  likely  to  be  uaonil  to  the  piHctitioner  .  .  .  so  far 
as  we  have  tested  them,  the  stxtements  appear  to  be  generally  accurrate  and  careful, 
and  the  work  vdll  be  found  exceedingly  handy  for  reference."-  SoHeiton^  JcwrnaL 

"  Mr.  Greenwood's  book  gives  such  of  the  provisions  of  the  amended  statutes  as  are 
DtiU  in  force,  as  well  as  the  provisions  of  the  new  Btatntas,  in  order  to  show  more  clearly 
the  effect  of  the  recent  legislation.'*— Zate  Journal. 

Leake's  Elementary  Digest  of  the  La^^  of  Pro- 
perty in  Land. — Containing :  Introduction.  Part  I.  Tlie 
Sources  of  the  Law.-— Part  IL  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barrister-at-Law.    8yo.    1874.  \l  2<. 

*»*  The  above  forms  a  complete  Introduction  to  tiie  Stndy  of  the  Law  of  Real  Proper^. 

Shearwood's  Real   Property.— A  Concise  Abridgment 

of  the  Law  of  Real  Property  and  an  Introduction  to  Conyeyancing. 

Designed  to   facilitate   the   subject   for    Students   preparing  for 

Examination.    By  JOSEPH  A.  SHEARWOOD,  of  Lincoln's  Inn, 

Esq.,  Barrister-at-Law.    Demy8yo.    1878.  6ff.  M. 

"The  present  law  is  expounded  paraffraphlcaUy,  so  that  it  could  be  actually  kanwd 

without  nnderstandlng  the  origin  from  which  it  has  sprung,  or  the  pnadples  on  which  It 

is  based."— Zat0  JoumaX. 

Shelford's  Real  Property  Statutes.— Eighth  Edition. 
By  T.  H.  CARSON,  Esq.,  Barrister-at-Law.   8vo.    1874.     \L  lOi. 

Smith's  Real  and  Personal  Property.— A  Com- 
pendium of  the  Law  of  Real  and  Personal  Property,  primarily 
connected  with  Conveyancing.  Designed  as  a  second  book  for 
Students,  and  as  a  digest  of  the  most  useful  learning  for  Practi- 
tioners. By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.  Fifth  Edition. 
2  Tols.    Demy  8vo.     1877.  2/.  St. 

**ne  has  given  to  the  student  a  book  which  he  may  read  over  and  over  again  vith  praflt 
andpleasnre."— law  IVmei. 

"The  work  before  us  will,  we  think,  be  foond  of  very  great  service  to  the  pncUtioDer." 
-^SellkUori  JommaL 

%*AU  itandard  Law  Worki  an  htp$  in  Stocky  wlaiweaffamdoAtrbiiu^^ 
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REGISTRATION.— Browne's(G.Lathom)Parliamentapy 
and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  cap.  26);  with  an  Introduction,  Notes,  and  Additional 
Forms.  By  6.  L ATHOM  BROWNE,  of  the  Middle  Temple,  Esq., 
BaniBter-at-Law.    12mo.     1878.  6«.  6d. 

REGISTRATION  CASES.— Hop  wood  and  Coltman's 
Registration  Cases.— Vol. L  (1868-1872).  iVc<,2i.l8*.  Calf, 
Vol.  II.  (1878-1878).    Net,  2L  10*.  Calf. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's  Rivers 
Pollution  Prevention  Act,  1878.— With  Explanatory 
Introduction,  Notes,  Cases,  and  Index.    Royal  8yo.  1876.      8«.  M. 

ROMAN  LAW— Cumin.— J^«« Civil" 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly 
of  an  Analysis  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Linoohi's 
Inn,  Barrister-at-Law.  Third  EcQtion.  Foolscap  8yo.  1876.      7b.  6(2. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  including  the  History  and 
Generalization  of  Roman  Imw.  By  T.  LAMBERT  HEARS, 
M.A,  LL.D.  Lop^,  of  the  Inner  Temple,  Banister-at-Law. 
PublithedbypenrMonofthtlaUM.OriolaM,  PostSyo.  1876.  12t.6d. 

Ruegg.— Fii«  "Justinian." 

SAUNDERS'  REPORTS.- AA/'illiams'  (Sir  E.  V.)  Notes*  to 
Sp.unders'  Reports.— By  the  late  Segeant  WILLIAMS. 
Continued  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 
VAUGHAN  WILLIAMS.    2  vols.    Royal  8vo.    1871.      2L  10*. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 
1877,  and  the  Settled  Estates  Act  Orders,  1878, 
with  Introduction,  Notes  .and  Forms,  and  Summary  of  Practice. 
Second  Edition.  By  JAMES  W.  MIDDLETON,  B.A.,  of  Lincohi's 
Inn,  Barrister-at-Law.     12mo.    1879.  4$,  Qd. 

**  K  complete  work  m  «  practical  edition  of  the  Hettled  Estates  Act,  1877$  sod  will  bo 
found  exceedingly  useful  to  legal  practitioners." — Lam  Journal. 

"The  book  is  a  well-timed  and  uaefnl  manual  of  the  a<x.**— BoKeUai^  Journal 
"  The  book  b  excellently  arranged,  particnlaily  in  the  summary  of  praeHob,"— Saturday 
Bewiev. 

SHERIFF  LAW,— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 
to  the  Office.  By  CAM£RON  CHURCHILL,  B  A.,  of  the  Inner 
Temple,  Barrister-at-Law,  assisted  by  A.  CARMICHAEL  BRUCE, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Demy  8vo.  1879.  18<. 
"This  is  a  work  upon  a  subject  oi  large  practical  importance,  and  seems  to  haye  been 

compiled  with  exceptional  care There  is  aui^peadix  of  forms  which  will  be 

found  usefti].'*— Xai0  Times. 
*'  Under-Sheriits,  and  lawyers  generally,  will  find  this  a  useftal  book  to  have  by  them, 

both  ftur  perusal  and  relerenoe."— Xcno  Jfagaxine. 

SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Snipping  La^^vs ;  being  a  Consolida- 
tion of  aU  the  Merchant  Shipping  and  Passenger  Acts  from  1864  to 
1876,  indnsiye ;  with  Notes  of  all  the  leading  Knglish  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Trt'&tJse  on  Maritime  Law.  By  A.  C.  BOYD,  LL.B.,  of  the 
Inner  Temple,  Esq.,  Barrister«t-Law,  and  Midland  Circuit  Svo, 
1876.  U  6t. 

**  We  can  reeommeBd  the  work  as  a  Tory  useful  compendium  of  shipping  law.**— Xatv 

Timet, 

%*  AU  iUmdard  Imw  Worh  orckeptinStockf  in  kw  edlfand  oth€r  bindingi. 
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SOLICITORS.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  Statutes  and  Rules.    By  A.  CORDEBY,  of  the  Inner 

Temple,  Esq.,  Baixister-at-Law.    Demy  8vo.    1878.  lit. 

**  Mr.  Cordery  writes  tersl^  and  clearly,  and  digplayB  in  general  great  indnitry  and 

care  in  the  collection  of  tm^t.— SoUcUort*  Journal. 

**  Ttae  ohapterB  on  UaUUty  of  tolicitors  and  on  lien  may  be  selected  as  two  of  the  bes 
in  the  book."— law  Journal. 

SOLICITORS'  GUIDES.— Fide  "Examination  Guides." 

STAWP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
La^A^S. — ^Being  an  Analytical  Digest  of  all  tiie  Statutes  and 
Cases  relating  to  Stamp  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  1st  January,  1871,  and  of  Former 
Duties,  Ac.,  &c.  By  K  H.  TELSLEY,  of  the  Inland  Revenue 
Office.   8yo.  1871.  18<. 

STATUTES,  and  vide  <'  Acts  of  Parliament.*' 

Biddle's  Table  of  Statutes.— A  Table  of  References  to 
unrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Ord«r 
of  their  Short  or  Popular  Titles.  Second  Edition,  induding  Refer- 
ences to  all  the  Acts  in  Chitty'0  Collection  of  Statutes.  Royal  8yo. 
1870.    (PubUshed  al  9«.  M,)  Net,  2m,  M. 

Chitty's  Collection  of  Statutes,  -with  Supple- 
ments, to  1878.— A  Collection  of  Statutes  of  Practical  Utility  ; 
with  Notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Tune.  By  W.  N.  WELSB Y  and  EDWARD 
BEAVAN,  Esqrs.,  Barristers-at-Law.  In  4  very  thick  vols.  Royal 
8vo.    1865.    {PubUshad  at  122. 12s.)  Reduced  to,  net,  62.  6«. 

Supplemental  Volume  to  the  above,  comprising  the  Statutes 
1865—72.  By  HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts, 
and  Deputy-Chairman  of  Quarter  Sessions  for  Cheshire.  Royal  8va 
1865—72. 

Vol.  It,  Part  I..  1878,  7«.  6d.  Part  IL,  1874,  6*.  Part  HI., 
1876, 16*.  Part  IV.,  1876,  6#.  6d.  Part  V.,  1877,  it.  ed.  Part 
VI.,  1878, 10#.    Part  VIL,  1879,  7s.  6(i,  sewed. 

*«*  Continued  Annually. 
*'  When  he  (Lord  Campbell)  was  npon  the  Bench  he  always  had  this  wctk  by  him, 

and  ne  etatutes  were  ever  referred  to  by  the  Bar  whieh  be  could  not  ftnd  tn  it" 

•The  Revised  Edition  of  the  Statutes,  a.d.  1286- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Committee, 
published  by  the  authority  of  Her  Majesty's  Govenunent.  In  16 
vols.     Imperial  8vo.     1870-1878.  192.  9f. 

VoLl.— Henry  in.  to  James  II.,  1235-1686.    U  U  Oci. 

„  2.— Will.  &  Mary  to  10  Geo.  IIL,  1688-1770    .10    0 

„   3.-11  Geo.  in.  to  41  Geo.  III.,  1770-1800   .    0  17    0 

„    4.— 41  Geo.  in.  to  61  Geo.  IIL,  1801-1811    .    0  18    0 

„    6.-62  Gea  IIL  to  4  Geo.  IV.,  1812-1823    .16    0 

„    6.— 6  Gea  IV.  to  1  &  2  WiU.  IV.,  1824-1881    .16    0 

„  7.-2  &  8  Will  IV.  to  6  &  7  Wia  IV.,  1881-1886  .  1  10  0 
,,  8.-7  Will.  IV.  &  1  Vict,  to  6  &  6  Vict,  1837-1842  .  1  12  6 
„    9.-6  &  7  Vict,  to  9  &  10  Vict.,  1843-1846    .    1  11     6 

„  10.— 10  &  11  Vict,  to  13  &  14  Vict,  1847-1860    .17    6 

„  11.— 14  &  16  Vict  to  16  &  17  Vict.,  1851-1863    .14    0 

„12.— 17  &  18  Vict  to  19  &  20  Vict,  1864-1856   .16    0 

„  13.— 20  Vict  to  24  &  25  Vict,  1867-1861   .    1  10    0 

„  14.-26  &  26  Vict  to  28  &  29  Vict,  1862-1866    .    1  10    0 

"  ^^-"^^^S^pplll^t,*^  ^'  *  ^^  ^''*"  ""^  \  1866-1867-^    1  10    6 
^«*  The  above  Work  is  now  completed. 
*«*  AU  ttandard  Law  Wifrh  are  kept  w  Stock,  in  law  ct^  and  other  hUidiHgt, 
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STATUTES.-o»»'<»««rf. 

•Chronological  Table  of  and  Index  to  the  Statutes 

to  the  end  of  the  Session  of  1878.    Fifth  Edition,  imperial  8vo. 

1879.  Ui. 

*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 

complete  volumes,  and  supplied  immediately  on  publication. 
*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stevens  &  Sons. 
Head's  Statutes  by  Heart;  being  a  System  of  Memoria 
Technica,  applied  to  Statutes,  and  embracing  Common  Law,  Chan* 
oefy,  Bankruptcy,  Criminal  Law,  Probate  and  Divojrce,  and  Convey- 
ancing. By  FREDERICK  WILLIAM  HEAD,  of  the  Inner 
Temple,  Stndent-at-Law.    Demy  8vo.    1877.  Net,  1$,  6d, 

Lynch's  Statute  La>^,  for  the  use  of  Students  for  the  Incor- 
porated Law  Spciety's  Examinations.  1870,  U, ;  1872,  U;  1878, 
UW.;  1874,  U  ;  1875, 1#.;  1876, 1«. ;  1877,  Is. ;  NH,  tewed. 

SUMMARY  CONVICTIONS— Paley's  Law  and  Practice 
of  Summary  Convlciions  under  the  Sum- 
mary Jurisdiction  Acts,  1848  and  1879  ;  including 
Proceedings  preliminary  and  subsequent  to  Convictions,  and  the 
responsibility  of  convicting  Magistrates  and  their  Officers,  with 
Forms.  Sixth  Edition.  By  W.  H.  MACNAMARA,  Esq.,  Bar- 
rister-at-Law.     Demy  8vo.    1879.  12.  4s. 

"  We  gladly  welcome  this  good  edition  of  a  good  "book..*'— Solicitors'  Journal. 
Wigrenn, —  Vide  "Justice  of  the  Peace." 

SUM(AONSES  AND  OR0ERS.->Archibald.—  ruie**  Judges' Cham- 

bers  Practice." 
TORTS.— Addison  on  "Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.    £y  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."    Fifth  Edition.    Re-written. 
By  L.  W.   CAVE,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel, 
Recorder  of  Lincoln.     Royal  8vo.     1879.         (Jutt  ready.)      1^  18«. 
"Since  the  last  edition  of  this  work  was  published,  by  the  operation  of  the  Judi- 
cature Acts,  great  chatigcfl  have  l)cen  effected  in  practice  and  pleading.    ...    In 
thu  ])i-C8ont  edition  the  nature  of  the  right  infringed  lias  been  taken  as  the  basis  of 
the  arrangement  throughout.     .    .     .    hvory  effoi-t  has  been  made,  while  anKiniilating 
this  editi'in  in  form  to  the  comixuiion  treatise  On  Contractu,  tu  maintain  the  reputa- 
tion which  the  work  hiis  already  suctiuired."— Extract  frmn  Preface. 

TRADE  MARKS — Rules  under  the  Trade  Marks'  Re- 
gistration Act,  1878  (by  Authority).  Sewed.  Net.lf. 
Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Regiatration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  InjunctionR,  ftc. ;  The  Trade  Marks  Regis- 
tration Acts,  1875 — 7,  the  Rules  and  Instructions  thereunder; 
The  Merchandise  Marks  Act.  1862,  and  other  Statutory  enact- 
ments; and  The  United  States  Statute,  1870  and  1875,  and  the 
Treaty  with  the  United  States,  1877  ;  and  the  New  Rules  and 
Instructions  issued  in  February,  1878.  With-  a  copious  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Lincoln's 
Inn,  Esq.,  Barrint^-at-Law.     8vo.     1878.       ^  14#. 

"Th«  bi>ok  cauDot  fail  to  be  of  service  to  a  lai^  dau  of  lsvrjen"—SolicUori' 
Journal. 

**  Mr.  Sebastian  has  written  the  fullest  and  most  methodical  book  on  trade  marks 
which  has  appeared  in  England  since  tHe  i>a88ing  of  the  Trade  Marks  Reglstratioo 
Act».''--7Vod«  Marks. 

'*  Viewed  as  a  compilation,  the  book  leaves  little  to  be  desired.  Viewed  as  a  treatise  on 
a  subject  of  growing  importance,  it  also  strikes  ns  as  being  well,  and  at  any  rate  carefully 
ezecnted.** — Law  Journal.  * 

"Mr.  Sebastian's  book  is  a  careral  statement  of  the  law/*— lato  Timet. 

*«*  A II  Standard  Law  Works  arc  kept  in  Stocky  in  law  calf  and  other  UndinyM. 
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TRADE  MARKS-0!«rt*Mr#i. 

Sebastian's  Digest  of  Cases  of  Trade  Mark 
Trade  Name,  Trade  Secret,  Goodwill,  &c.,  de- 
cided in  the  Conrts  of  the  United  Kingdom,  IndiA,  the  Colonies,  and 
the  United  States  of  America.  By  LEWIS  BOYD  SEBASTD^, 
B.G.L.,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of 
*'  The  Law  of  Trade  Marks."    Demy  8vo.    1879.  12L  U. 

**  A  digest  which  will  bo  of  veiy  great  value  to  all  practitioners  who  have  to  advise 
on  mattors  connected  with  trade  m&rkx"—Solicitort'  Jottmal,  July  26,  I8T9. 

Trade  Marks'  Journal.^4t0b  Sewed.  {Ittued  fortwiffhUif,) 

Not,  1  to'  182  are  nov>  ready,  Net^  each  Is. 

Index  to  VoL  L  (Nos.  1—47.)  Net,  St. 

Ditto,  „  Vol.  IL  (Nos.  48—97.)  Net,  St. 

Ditto,  „  VoL  IIL  (Nos.  98—128.)  Net,  8». 

Ditto,  „  VoL  IV.  (Nos.  124—173.)  Net,  3#. 

Wood's  La'w  of  Trade  Marks. — Containing  the  Mer- 
chandise Marks'  Act,  1862,  and  the  Trade  Marks'  Begirtration  Act, 
1875 ;  with  the  Bnles  thereonder,  and  Practical  Directions  for  ob- 
taining Begistration ;  with  Notes,  full  Table  of  Cases  and  Index.  By 
J.  BI6LAND  WOOD,  Esq.,  BaiTister4kt-Law.    12ma    1876.    fit. 

TRAMWAYS.— Palmer.— Ficfe  «  Conveyandng." 

Sutton's  TrsLTnway  Acts.— The  Tramway  Acts  of  the 
United  Kingdom,  with  Notes  on  the  Law  and  Practice,  and  an 
Appendix  containing  the  Standing  Orders  of  Parliament,  Bnles 
of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions  of  the 
Beferees  with  rei^>ect  to  Locus  Standi.  By  HENBT  SUTTON 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.    Post  8yo.     1874.      12«. 

TRUSTS  AND  TRUSTEES— Godef rot's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENBY  60DEFB0I,  of  Lincoln's  Inn,  Esq., 
Barrister'at-Law.  Joint  Author  of  '*  Godefroi  and  Shortf  s  Law  of 
Bailway  Companies."    Demy  8vo.     1879.  12.  Is. 

"  No  one  who  refers  to  thlAhook  for  Information  on  a  question  within  its  range  is, 
we  think,  Ukelv  to  go  away  unsatisfied."— Sol wcf ay  Rtvietc,  September  6,  1879. 
'*  Is  a  work  of  great  utility  to  the  practitioner." — Law  MagoMtne. 
"  As  a  digest  of  the  law,  Mr.  Oodefroi's  work  merits  commendation,  for  theauthora 
statoments  are  brief  and  dear,  and  for  his  statements  he  refers  to  a  goodly  array  of 
authorities.  In  the  table  of  cases  the  references  to  the  several  oontemponmcous 
reports  are  given,  and  there  is  a  very  copiouit  index  to  subjects." — Lmf  JcumaL 

USES.— Jones  (W.  Hanbury)  on  Uses.— 8va    1862.       7#. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— ^A  Treatise  on  the  Law  and  Practioe  relating  to  Ven- 
dors and  Pnrchasera  of  Beal  Estate.  By  J.  HENBY  DABT,  of 
Lincoln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Counsel  of  the 
High  Court  of  Justice,  Chancery  Division.  Fifth  Edition.  By 
the  AUTUOB  and  WILLIAM  BABBEB,  of  Lmoohi's  Inn,  1^., 
Barri8ter«t-Law.    2  vols.    Boyal  8va    1876.  9L  18«.  6tf. 

*•  A  standard  work  like  Mr.  Dart's  is  beyond  all  praise.?— Tike  Law  JomntaL 

WATERS.— \Vool^ych  on  the  Law  of  Waters.->Inelvding 

Bights  in  the  Sea,  Rivers,  Canals,  &c.    Second  Edition.    8vo.    1851. 

Goddard.— Vid/e  «*  Easements. "  Net^  lOt. 

WATERWORKS-Palmer.— Fufe  "Conveyancing." 

WILLS,— MontriOU.—  Pidc  "  Indian  Law." 

Rawiinson*s  Guide  to  Solicitors  on  taking  In- 
struetions  for  >Vills. — 8vo.    1874. 4t. 
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WILLS- <?m<»n«<«<2. 

Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wills.— With  Table  of  Caaes  and  Full  Index.  By 
H.  a  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
and  Fellow  of  Wadham  College,  Oxford.    Sva    1876.  12. 

"air.  Theobald  has  certainly  giren  erideooe  of  eztenslTe  InTettigfttion,  oonadentionB 
labour,  and  clear  ezpoeition."— low  Magaaltu. 

**  We  dMire  to  record  oar  decided  ImpreeiioD,  after  a  loinewhafc  earefol  ezarainatioa. 
thai  this  a  a  book  of  irreat  abilitj  and  valoe.  It  bears  on  erery  vaffe  traces  of  care  and 
sound  judgment.  It  U  certain  to  prove  of  great  practical  nsehuncas,  for  it  supplies  a 
want  which  was  beginning  to  be  distinctly  kiii.''—SoUeUon*  JtmmaL 

**  His  arrangement  being  good,  and  his  statement  ot  the  effect  of  the  decisions  beinir 
dear,  bis  work  cannot  fail  to  m  of  practical  utility,  and  as  such  wo  can  oonunead  it  to  the 
attention  of  the  profession. **— Low  Tbnm. 

**  It  is  remarkably  well  arranged,  and  its  contents  tmbraoe  aU  the  principal  beads  on 
the  subject*— Lois /(Nmo^ 

WRONGS.— Ficic  "Torte." 


-A  large  stock  new  and  second-hand. 


Estimates  on  application. 


— Execfated  in  the  best  manner  at  mode- 


rate  prices  and  with  dispoUch, 


The  Law,  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

Fie>i-v-Aa?B  AOrrs — The  Publishers  of  this  Cata- 
logue possess  the  largest  known  collection  of  Private 
Acts  of  Parliament  (including  Public  and  Local), 
and  can  supply  single  copies  commencing  from 
a  very  early  period. 

VAliTJAa?l03srs — For  Probate,  PaHnership,  or 
other  purposes. 
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EEW  WORKS  ATO  NEW  EDITIOUS. 

Archibald's  Handbook  of  the  Practice  in  the  Com- 
mon Law  Divisions  of  the  High  Court  of 
Justice;  with  Forma  for  the  uao  of  Country  Solicitors.  By  W.F,A, 
ArdUbaldf  Esq.,  BarriBter-at-Law,  Author  of  **  Forms  of  Summonses 
and  Orders,  with  Notes  for  use  at  Judges*  Chambers,  &c 

Ball's  Principles  of  Torts  and  Contracts.-*A  short 
Digest  of  the  Common  Law,  chiefly  founded  upon  the  works  oi 
Addison,  with  Illustrative  Cases,  for  the  use  of  Students.  By  W. 
Edmund  Bali,  LL.B.,  late  "  Holt  Scholar  "  of  Gray's  Inn,  Barri8ter.st- 
Law  and  Midland  Circuit.  {In  the  ptru.) 

Bro'wne's  Treatise  on  the  Principles  and  Practice 
of  the  Court  for  Divorce  and  Matrimonial 
Causes.—Fourth  Edition.  By  Qeorye  Browne,  Esq.,  B.A.,  Bania- 
ter-at-Ijaw.  {In  the  pre$9.) 

BuUen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  By  T.  /.  BuUen,  Esq.,  Special  Pleader,  and  Cyril  Dodd,  of 
the  Inner  Temple,  Esq ,  Barrister-at-Law.  {In  the  prets. ) 

Daniell's  Chancery  Practice.— Sixth  Edition.— By  L,  Field 
and  JS.  C.  Dunn,  Esqrs.,  Barristers-at-Law.  Assisted  by  W.  H.  UpJ<An, 
Esq.,  Student  and  Holt  Scholar  of  Gray's  Inn,  &c..  Editor  of  the  Third 
Edition  of  *<Daniell'R  Forms.'* 

Marsden  on  Maritime  Collision.— A  Treatise  on  the  Law 
relating  to  Collisions  between  Ships,  Compulsoiy  Pilotage,  and  the 
Bole  of  the  Boad  at  Sea.  With  a  Summary  of  English  and  Ameri- 
can Decisions  thereon,  references  to  Foreign  Law,  and  an  Appendix 
containing  the  International  Regulations  {S  1863  and  1880)  for  pre- 
venting Collisions  at  Sea;  the  Thames,  Mersey,  and  other  Local  Rules 
of  I^'avigation  ;  and  Extntcts  from  the  Merchant  Shipping  Act&  By 
Reginald  G.  Marsden,  Esq.,  Barrister-at-Law.  (7a  theprets.) 

Mears'  Text  of  the  Institutes  of  Justinian  and 
Gaius,  in  parallel  columns,  with  Translation  by  T.  Lambert  Meart^ 
M.A.f  LL.B.,  of  the  Inner  Temple,  Barrister-at-Law.  This  work 
is  a  supplement  to  the  same  author's  Analysis  of  M.  Ortolan's  Roman 
Law.  {In  the  press,) 

Pitt  -  Le-wis'  County  Court  Practice.  —  A  complete 
Practice  of  the  County  Courts,  including  Admiralty  and  Bank- 
ruptcy, embodying  the  Act,  Rules,  Forms,  and  Costs,  with  Table  of 
Cases  and  full  Index.  By  Q.  PiU-Letois,  of  the  Middle  1  emplc  and 
Western  Circuit,  Esq.,  Barrister-at-Law,  sometime  Holder  of  the 
Studentships  of  the  Foiur  Inns  of  Court,  assisted  by  //.  A.  de  Colyar,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  Author  of  "A  Treatise 
on  the  Law  of  Guarantees."  {In  the  press ) 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 

Second  Edition.    By  Samuel  Prentice,  Esq.,  one  of  Her  Majesty's 
Counsel. 
Shirley's  Leading  Cases  in  Common  Law  made 
Easy.    By  W.  Shirley  Shirley,  M.A,  Esq.,  Barrister-at-Ijaw,  North 
Eastern  Circuit  {In  theprets,) 

Smith's  Treatise  on  the  Law  of  Negligence.  By 
Horace  Smith,  of  tiie  Inner  Temple,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  of  Landlord  and  Tenant,"  Editor  of  Ro8Coe*s  "Criminal 
Evidence."  {In  the  press,) 

Templer's  Summary  Jurisdiction  Act,  1879.  Rules 
and  Schedule  of  Forms,  with  Introduction,  Explanatory  Notes  and 
copious  Index.  By  F.  G.  Templer,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law.  ( In  the  press.) 
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